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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2004—18787; Directorate 
Identifier 2003-NM-—264—AD; Amendment 
39-13837; AD 2004-22-09] 


RIN 2120-AA64 


Airworthiness Directives; Fokker 


Model F27 Mark 100, 200, 300, 400, 500, 


600, and 700 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for all 
Fokker Model F27 Mark 100, 200, 300, 
400, 500, 600, and 700 series airplanes. 
This AD requires a one-time high- 
frequency eddy current inspection for 
cracking of the attachment lugs of the 
aileron spring tab balance unit, and 
corrective actions if necessary. This AD 
is prompted by a report indicating that, 
during heavy turbulence, a pilot needed 
to apply aileron trim to maintain level 
flight because cracking of the upper 
inboard attachment lug of the aileron 
spring tab balance unit, probably due to 
corrosion, had caused permanent 
deflection of the spring tab and 
consequent aileron damage. We are 
issuing this AD to prevent diminished 
control of the airplane in turbulence or 
total loss of roll control for the affected 
wing. 

DATES: This AD becomes effective 
December 7, 2004. 

The incorporation by. reference of 
certain publications listed in the AD is 
approved by the Director of the Federal 
Register as of December 7, 2004. 
ADDRESSES: For service information 
identified in this AD, contact Fokker 
Services B.V., P.O. Box 231, 2150 AE 
Nieuw-Vennep, The Netherlands. You 


can examine this information at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741-6030, 


federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

You can examine the contents of this 


AD docket on the Internet at http:// 


dms.dot.gov, or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Room PL—401, on the plaza level 
of the Nassif Building, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 

Technical information: Tom 
Rodriguez, Aerospace Engineer; 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 227-1137; 
fax (425) 227-1149. 

Plain language information: Marcia 
Walters, marcia.walters@faa.gov. 


Examining the Docket 


The AD docket contains the proposed 
AD. comments, and any final 
disposition. You can examine the AD 
docket on the Internet at Attp:// 
dms.dot.gov, or in person at the Docket 
Management Facility office between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The 
Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the DOT street address stated in the 
ADDRESSES section. 


SUPPLEMENTARY INFORMATION: The FAA 
proposed to amend 14 CFR part 39 with 
an AD for all Fokker Model F27 Mark 
100, 200, 300, 400, 500, 600, and 700 
series airplanes. The proposed AD was 
published in the Federal Register on 
August 6, 2004 (69 FR 47806), to require 
a one-time high-frequency eddy current 
inspection for cracking of the 
attachment lugs of the aileron spring tab 
balance unit, and corrective actions if 
necessary. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. No comments 
have been submitted on the proposed 
AD or on the determination of the cost 
to the public. 


Conclusion 


We have carefully reviewed the 
available data and determined that air 
safety and the public interest require 
adopting the AD as proposed. 


Costs of Compliance 


This AD will affect about 38 airplanes 
of U.S. registry. The actions will take 
about 5 work hours per airplane, at an 
average labor rate of $65 per work hour. 
Based on these figures, the estimated 
cost of the AD for U.S. operators is 
$12,350, or $325 per airplane. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will — 
not have a substantial direct effect on 
the States, on the relationship between 
the national government-and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD. See the ADDRESSES section for 
a location to examine the regulatory 
evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


= Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR 5 ag 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


w 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
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§39.13 [Amended] 


mw 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive: 


2004-22-09 Fokker Services B.V.: 
Amendment 39—13837. Docket No. 
FAA-—2004—18787; Directorate Identifier 
2003—NM-—264—AD. 


Effective Date 


(a) This airworthiness directive (AD) 
becomes effective December 7, 2004. 


Affected ADs 
(b) None. 
~Applicability 
(c) This AD applies to all Fokker Model 
F27 Mark 100, 200, 300, 400, 500, 600, and 


700 series airplanes; certificated in any 
category. 


Unsafe Condition 


(d) This AD was prompted by a report 
indicating that, during heavy turbulence, a 
pilot needed to apply aileron trim to 
maintain level flight because cracking of the 
upper inboard attachment lug of the aileron 
spring tab balance unit, probably due to 
corrosion, had caused permanent deflection 
of the spring tab and consequent aileron 
damage. We are issuing this AD to prevent 
diminished control of the airplane in 
turbulence or total loss of roll control for the 
affected wing. 


Compliance 
(e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified, unless the 
_actions have already been done. 

Inspection 

(f) Within 24 months after the effective 
date of this AD, perform a one-time high- 
frequency eddy current inspection for 
cracking of the attachment lugs of the aileron 
spring tab balance units by doing all the 
actions in the Accomplishment Instructions 
of Fokker Service Bulletin F27/27-137, dated 
March 19, 2003. If no loose paint, corrosion 
damage, or crack is found during this 
inspection, no further action is required by 
this AD. 


Repair and Rework of Attachment Lugs 


(g) If no crack is found during the 
inspection required by paragraph (f) of this 
AD, but it was necessary to remove loose 
paint or corrosion to perform the inspection: 
Prior to further flight, rework the attachment 
lugs in accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F27/ 
27-137, dated March 19, 2003. If corrosion 
damage has caused any attachment lug to 
exceed the dimensional limits specified in 
the service bulletin: Prior to further flight, 
replace the aileron spring tab balance unit 
with a serviceable unit, in accordance with 
the Accomplishment Instructions of Fokker 
Service Bulletin F27/27-137, dated March 
19, 2003, or repair the lug in accordance with 
a method approved by the Manager, 
International Branch, ANM-116, FAA, 
Transport Airplane Directorate; or the Civil 


Aviation Authority—The Netherlands (CAA-— 
NL) (or its delegated agent). 


Replacement 


(h) If any crack is found during the 
inspection required by paragraph (f) of this 
AD: Prior to further flight, replace the aileron 
spring tab balance unit with a serviceable 
unit, in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F27/27-137, dated March 
19, 2003. 


No Reporting Requirement 


(i) Although Fokker Service Bulletin F27/ 
27-137, dated March 19, 2003, specifies to 
submit certain information to Fokker 
Services B.V., this AD does not include such 
a requirement. 


Alternative Methods of Compliance 
(AMOCs) 

(j) The Manager, International Branch, 
ANM-116, has the authority to approve 
AMOCs for this AD, if requested in 
accordance with the procedures found in 14 
€FR 39.19. 


Related Information 


(k) Dutch airworthiness directive 2003-— 
037, dated March 31, 2003, also addresses the 


_ subject of this AD. 


Material Incorporated by Reference 


(1) You must use Fokker Service Bulletin 
F27/27-137, dated March 19, 2003, to 
perform the actions that are required by this 
AD, unless the AD specifies otherwise. The 
Director of the Federal Register approves the 
incorporation by reference of this document 
in accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. For copies of the service information, 
contact Fokker Services B.V., P.O. Box 231, 
2150 AE Nieuw-Vennep, The Netherlands. 
For information on the availability of this 
material at the National Archives and 
Records Administration (NARA), call (202) 
741-6030, or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. You may view the AD 
docket at the Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street SW., Room PL-401, Nassif 
Building, Washington, DC. ; 


Issued in Renton, Washington, on October 
19, 2004. 
Kalene C. Yanamura, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 04-24221 Filed 11—1-04; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 2004~SW-03-AD; Amendment 
39-13841; AD 2004-22-13] 


RIN 2120-AA64 
Airworthiness Directives; Bell 


Helicopter Textron Canada Model 
206L—1 and 206L-3 Helicopters 


AGENCY: Federal Aviation 


Administration, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) for the 
specified Bell Helicopter Textron 
Canada (Bell) model helicopters that 
requires a one-time inspection of the 
adjustable stop screws of the magnetic 
brake assembly; repairing, as 
appropriate, certain mechanical damage 
to the cyclic and collective flight control 
magnetic brake arm assembly (arm 
assembly), if necessary; and installing 
the stop screw with the proper adhesive, 
adjusting the arm assembly travel and 
applying slippage marks. This 
amendment is prompted by reports that 
the magnetic brake adjustable screws 
have backed out, which limited travel of 
the arm assembly. The actions specified ~ 
by this AD are intended to detect loose 
adjustable stop screws, that could result 
in limiting the travel of the cyclic and 
collective arm assembly, and 
subsequent loss of control of the 
helicopter. 


DATES: Effective December 7, 2004. 
The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
7, 2004. 
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Bell Helicopter Textron Canada, 
12,800 Rue de l’Avenir, Mirabel, Quebec 
J7J1R4, telephone (450) 437—2862 or 
(800) 363-8023, fax (450) 433-0272. 
This information may be examined at 
the FAA, Office of the Regional Counsel, 
Southwest Region, 2601 Meacham 
Blvd., Room 663, Fort Worth, Texas; or 
at the National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202-741-6030, 
or go to: http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


FOR FURTHER INFORMATION CONTACT: 
Charles Harrison, Aviation Safety 
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Engineer, FAA, Rotorcraft Directorate,~ 
Rotorcraft Standards Staff, Fort Worth, 
Texas 76193-0110, telephone (817) 
222-5128, fax (817) 222-5961. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend 14 CFR part 39 to 
include an AD for the specified model 
helicopters was published in the 
Federal Register on May 12, 2004 (69 
FR 26325). That action proposed to 
require within 100 hours time-in-service 
or within 90 days, whichever occurs 
first, and before installation of an 
affected magnetic brake, a one-time 
inspection of the adjustable stop screws 
of the magnetic brake assembly; 
repairing, as appropriate, certain 
mechanical damage to the arm 
assembly, if necessary; and installing 
the stop screw with the proper adhesive, 
adjusting the arm assembly travel and 
applying slippage marks. 

Transport Canada, the airworthiness 
authority for Canada, notified the FAA 
that an unsafe condition may exist on 
Bell Model 206L—1 and 206L-3 
helicopters with Instrument Flight Rule 
(IFR) Kit, part number (P/N) 206—705-— 
001, —101, or —103, installed, and all 
delivered spare magnetic brakes, P/N 
204—001-—376—003, manufactured by 
Memcor Truohm, Inc. as P/N MP 498-— 
3. Transport Canada advises that the 
stop screws, P/N MS51959-3, of the 
magnetic brake, P/N 204—001—376-003 
(Memcor Truohm P/N MP 498-3), were 
installed without the proper adhesive. 

Bell has issued Alert Service Bulletin 
(ASB) No. 266L—01—122, dated October 
3, 2001, which specifies a one-time 
inspection of the magnetic brake 
adjustable stop screw, P/N MS51959-3; 
repairing any arm assembly mechanical 
damage created by the screws; and 
installing the stop screw with the proper 
adhesive and adjusting the arm 
assembly shaft travel. Transport Canada 
classified this alert service bulletin as 
mandatory and issued AD No. CF- 
2002-16, dated March 4, 2002, to ensure 
the continued airworthiness of these 
helicopters in Canada. 

These helicopter models are 
manufactured in Canada and are type 
certificated for operation in the United 


- States under the provisions of 14 CFR 


21.29 and the applicable bilateral 
agreement. Pursuant to the applicable 
bilateral agreement, Transport Canada 
has kept the FAA informed of the 
situation described above. The FAA has 
examined the findings of Transport 
Canada, reviewed all available 
information, and determined that AD 
action is necessary for products of these 
type designs that are certificated for 
operation in the United States. 

Interested persons have been afforded 
an opportunity to participate in the 


making of this amendment. No 
comments were received on the 
proposal or the FAA’s determination of 
the cost to the public. The FAA has 
determined that air safety and the 
public interest require the adoption of 
the rule as proposed. 


The FAA estimates that 577 
helicopters of U.S. registry will be 
affected by this AD, that it will take 
approximately 3 work hours per 
helicopter to accomplish the required 
actions, and that the average labor rate 
is $65 per work hour. Required parts 
will cost approximately $3,785. Based 
on these figures, the total cost impact of 
this AD on U.S. operators is estimated 
to be $298,500, assuming that 75 
helicopters in the U.S. will require the 
actions described in this AD. 


The regulations adopted herein will 
not have a substantial direct effect on ~ 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 


For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT . 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


@ 2. Section 39.13 is amended by adding 
a new airworthiness directive. to read as 
follows: 


2004-22-13 Bell Helicopter Textron 
Canada: Amendment 39—13841. Docket 
No. 2004—SW-03—AD. 


Applicability: Model 206L-1 and 206L-3 
helicopters with Instrument Flight Rule (IFR) 
Kit, part number (P/N) 206-705-001, —101, or 
—103, and a magnetic brake, P/N 204—001— 
376-003, manufactured by Memcor Truohm, 
Inc. (M.T. Inc.) as P/N MP 498-3, installed, 
certificated in any category. 

Compliance: Required within 100 hours 
time-in-service or 90 days, whichever occurs 
first, and before installation of any affected 
magnetic brake, unless accomplished 
previously. 

To detect loose adjustable stop screws, 
which could result in limiting the travel of 
the cyclic and collective arm assembly, and 
subsequent loss of contrel of the helicopter, 
accomplish the following: 

(a) Inspect and, if necessary, repair, adjust, 
and apply slippage marks to the magnetic 
brake assembly by following the 
Accomplishment Instructions, paragraphs 6. 
through 12., in Bell Helicopter Textron Alert 
Service Bulletin (ASB) No. 206L—01—122, 
dated October 3, 2001, except if damage to 
the arm assembly exceeds 0.030 inch (0.762 
mm), replace the magnetic brake assembly 
with an airworthy magnetic brake assembly. 
Contacting the manufacturer is not required. 

(b) To request a different method of 
compliance or a different compliance time 
for this AD, follow the procedures in 14 CFR 
39.19. Contact the Safety Management Group, 
Rotorcraft Directorate, FAA, for information 
about previously approved alternative 
methods of compliance. 

(c) The inspection and, if necessary, the 
modification shall be done in accordance 
with Bell Helicopter Textron Alert Service 
Bulletin No. 206L—01—122, dated October 3, 
2001. The Director of the Federal Register 
approved this incorporation by reference in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from Bell 
Helicopter Textron Canada, 12,800 Rue de 
l’Avenir, Mirabel, Quebec J7J1R4, telephone 
(450) 437-2862 or (800) 363-8023, fax (450) 
433-0272. Copies may be inspected at the 
FAA, Office of the Regional Counsel, 
Southwest Region, 2601 Meacham Blvd., 
Room 663, Fort Worth, Texas; or at the 
National Archives and Records 
Adininistration (NARA). For information on 
the availability of this material at NARA, call 
202-741-6030, or go to: http:// 
www.archives.gov/federal_register/ 


_code_of_federal_regulations/ 


ibr_locations.html. 
(d) This amendment becomes effective on 
December 7, 2004. 


Note: The subject of this AD is addressed 
in Transport Canada (Canada) AD No. CF- 
2002-16, dated March 4, 2002. 
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Issued in Fort Worth, Texas, on October 22, ADDRESSES: The service information 
2004. referenced in this AD may be obtained 
David A. Downey, from American Eurocopter Corporation, 
Manager, Rotorcraft Directorate, Aircra 2701 Forum Drive, Grand Prairie, Texas 
Certification Service. : 75053-4005, telephone (972) 641-3460, 
[FR Doc. 04-24225 Filed 11-1-04; 8:45 am] _— fax (972) 641-3527. This information 
BILLING CODE 4910-13-P may be examined at the FAA, Office of 
the Regional Counsel, Southwest 
Region, 2601 Meacham Blvd., Room 
663, Fort Worth, Texas; or at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202-741-6030, 
or go to: http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


FOR FURTHER INFORMATION CONTACT: 
Richard Monschke, Aviation Safety 
Engineer, FAA, Rotorcraft Directorate, 
Rotorcraft Standards Staff, Fort Worth, 
Texas 76193-0110, teléphone (817) 
222-5116, fax (817) 222-5961. 

~SUPPLEMENTARY INFORMATION: A 
proposal to amend 14 CFR part 39 by 
superseding AD 2003-20-11, 
Amendment 39—13329 (68 FR 58581, 
October 10, 2003), for the specified 
Eurocopter model helicopters was 
published in the Federal Register on 
June 2, 2004 (69 FR 31051). The action 
proposed to require adding the AD ora 
statement to the RFM informing the 
pilot to reduce power and land as soon 
as practicable if a thump-like sound 
followed by unusual vibration occurs 
during flight; visually inspecting the 
strut for a crack or a break before the 
first flight of each day; replacing any 

-unairworthy strut with an airworthy 
strut; replacing all aluminum struts with 
titanium struts on or before 
accumulating 500 hours time-in service 
(TIS) or no later than December 31, 
2004, whichever occurs first; installing 
the struts in pairs; and canceling the 
once-only transfer and remarking of 
certain struts. 

The Luftfahrt-Bundesamt (LBA), the 
airworthiness authority for the Federal 
Republic of Germany, notified the FAA 
that an unsafe condition may exist on 
Eurocopter Model EC135 P1, P2, T1, 
and T2 helicopters. The LBA advises 
that the holders of affected aircraft 
registered in the Federal Republic of © 
Germany must carry out the inspection 
for a crack, marking, replacement, and 
reduction of life limit of struts in 
accordance with the manufacturer’s 
alert service bulletin. 

Eurocopter has issued Alert Service 
Bulletin EC135-63A-—002, Revision 4, 
dated July 7, 2003 (ASB), concerning 
reduction in life limit for the strut, and 
visual inspections of the strut and 
emergency stop. The ASB contains 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 2003—SW-33-AD; Amendment 
39-13839; AD 2004-22-11] 


RIN 2120-AA64 
Airworthiness Directives; Eurocopter 


Deutschland GmbH Model EC135 P1, 
P2, T1, and T2 Helicopters 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Final rule. 


SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD) 
for Eurocopter Deutschland GmbH 
(Eurocopter) Model EC135 P1, P2, T1, 
and T2 helicopters. That AD currently 
requires adding the AD or a statement 
to the Rotorcraft Flight Manual (RFM) 
informing the pilot to reduce power and 
land as soon as practicable if a thump- 
like sound followed by an unusual 
vibration occurs during flight. That AD 
also requires visually inspecting the 
main rotor drive torque strut assembly 
(strut) for a crack or a break, recording 
the inspections in the historical or 
equivalent record, re-marking and 
relocating the strut, as appropriate, and 
replacing any unairworthy strut with an 
airworthy strut. Also, that AD 
establishes life limits for certain struts 
and revises the life limit for other struts. 
This amendment requires the same 
actions as the existing AD except that it 
changes the visual inspection from a 
one-time inspection to daily 
inspections; reduces the life limit for 
aluminum struts; and eliminates the 
once-only transfer and remarking of 
certain struts. This amendment is 
prompted by an incident in which a 
pilot felt an in-flight increase in 
vibration and subsequent discovery of a 
failed strut. The actions specified by 
this AD are intended to prevent failure 
of a strut and subsequent loss of control 
of the helicopter. 


’ DATES: Effective December 7, 2004. 

_ The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of December 
7, 2004. 


errors—in paragraph 1.A., the 
abbreviation “S/N” should be “P/N” 
and in paragraphs 1.C., 1.E.(1), and 
11.E.(2), it incorrectly states that the ASB 
is Revision 3 rather than Revision 4. The 
LBA classified this ASB as mandatory 
and issued AD No. 2001—107/3, dated 
August 21, 2003, to ensure the 
continued airworthiness of these 
helicopters in the Federal Republic of 
Germany. 

These helicopter models are 
manufactured in Germany. and are type 
certificated for operation in the United 
States under the provisions of 14 CFR 
21.29 and the applicable bilateral 
agreement. Pursuant to the applicable 
bilateral agreement, the LBA has kept 
the FAA informed of the situation 
described above. The FAA has’ 
examined the findings of the LBA, 
reviewed all available information, and 
determined that AD action is necessary 
for products of this type design that are 


- certificated for operation in the United 


States. 

Interested persons have been afforded 
an opportunity to participate inthe __ 
making of this amendment. No 
comments were received on the 
proposal or the FAA’s determination of 
the cost to the public. The FAA has 
determined that air safety and the 
public interest require the adoption of 
the rule as proposed with only a minor 
editorial change. This change will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD. 

The FAA estimates that this AD will 
affect 50 helicopters of U.S. registry. It 
will take approximately 92.25 work 
hours per helicopter to accomplish the 
inspections and parts replacement at an 
average labor rate of $65 per work hour. 
Required parts will cost approximately 
$7,296 per helicopter. Based on these 
figures, we estimate the total cost 
impact of this AD on U.S. operators to 
be $664,612 to replace the aluminum 
struts on the entire fleet. 

The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action”’ under 
Executive Order 12866; (2) is not a 
“significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
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impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


# Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] | 


@ 2. Section 39.13 is amended by 
removing Amendment 39-13329 (68 FR 
58581, October 10, 2003), and by adding 
a new airworthiness directive (AD), 
Amendment 39—138339, to read as 
follows: 


2004-22-11 Eurocopter Deutschland 
GmbH: Amendment 39-13839. Docket 
No. 2003—SW-—39-—AD. Supersedes AD 
2003-20-11, Amendment 39-13329, 
Docket No. 2003—SW-08—AD. 

Applicability: Model EC135 P1, P2, T1, and 
T2 helicopters, with main rotor drive 
aluminum torque strut assembly (strut), part 
number (P/N) L633M1001 103 or L633M1001 
105, installed, certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent failure of the strut and 
subsequent loss of control of the helicopter, 
do the following: 

‘ (a) Before further flight, insert a copy of 
this AD or insert a statement into the 
Emergency Procedures Section of the 
Rotorcraft Flight Manual (RFM) to inform the 
pilot to reduce power and land as soon as 
practicable if a thump-like sound followed by 
an unusual vibration occurs during flight. 

(b) Before the first flight of each day, using 
a light and mirror, inspect each aluminum 
‘strut for a crack or a break by following the 
Accomplishment Instructions, paragraph 3.B. 
of Eurocopter Alert Service Bulletin EC135— 
63A—002, Revision 4, dated July 7, 2003 
(ASB). Replace any cracked or broken strut 
with a new titanium strut, P/N L633M1001 
104, before further flight. 

(c) Within the next 100 hours time-in- 
service (TIS), for each aluminum strut with 
400 or more hours TIS, replace each 
aluminum strut with a titanium strut, PAN 
L633M1001 104. 


(d) This AD revises the Airworthiness 
Limitations section of the maintenance 
manual by reducing the retirement life of 
each aluminum strut, P/N L633M1001 103 
and L633M1001 105, to 500 total hours TIS 
or retiring them no later than December 31, 
2004, whichever comes first. 

(e) The aluminum struts must be replaced 
with titanium struts in pairs and at the same 
time. Installing one aluminum strut-and one 
titanium strut is not authorized. After 
installing titanium struts, recalculate the 
weight and balance using 0.356kg as the 
weight and 1498.76kgmm as the moment for 
both titanium struts. 


Note 1: The once-only transferring and 
remarking of certain aluminum struts 
provided in the superseded AD are no longer 
authorized. 

(f) Replacing aluminum struts, P/N 
L633M1001 103 and L633M1001 105, with 
titanium struts, P/N L633M1001 104, 
constitutes terminating action for the 


‘ requirements of this AD. Titanium siruts 


have no life limit. 

(g) To request a different method of 
compliance or a different compliance time 
for this AD, follow the procedures in 14 CFR 
39.19. Contact the Safety Management Group 
for information about previously approved 
alternative methods of compliance. 

(h) The inspections shall be done in 
accordance with Eurocopter Alert Service 
Bulletin EC135-63A—002, Revision 4, dated 
July 7, 2003. The Director of the Federal 
Register approved the incorporation by 
reference in accordance with 5 U.S.C. 552{a) 
and 1 CFR part 51. Copies may be obtained 
from American Eurocopter Corporation, 2701 
Forum Drive, Grand Prairie, Texas 75053- 
4005, telephone (972) 641-3460, fax (972) 
641-3527. Copies may be inspected at the 
FAA, Office of the Regional Counsel, 
Southwest Region, 2601 Meacham Blvd., 
Room 663, Fort Worth, Texas; or at the 
National Archives and Records 
Administration (NARA). For information on 


the availability of this material at NARA, call . 


202-741-6030, or go to: http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

(i) This amendment becomes effective on 
December 7, 2004. 

Note 2: The subject of this AD is addressed 
in Luftfahrt-Bundesamt (Federal Republic of 
Germany) AD 2001-107/3, dated August 21, 
2003. 


Issued in Fort Worth, Texas, on October 22, 
2004. 
David A. Downey, 


Manager, Rotorcraft Directorate, ae. 
Certification Service. 

[FR Doc. 04—24226 Filed 11—1-04; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA—2004—18728; Directorate 
Identifier 2003-NM-—176—AD; Amendment 
39-—13838; AD 2004-22-10] 


RIN 2120—-AA64 


Airworthiness Directives; Boeing 
Model 747-400 and —400F Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Boeing Model 747-400 and —400F series 
airplanes. This AD requires a detailed 
inspection(s) for cracks and fractures of 
the side guide support fittings in the 
lower lobe cargo compartments; and 
applicable investigative/corrective 
actions and operational limitations, if 
necessary. This AD also requires a 
terminating action for the repetitive 
inspections. This AD is prompted by 
reports of cracked/fractured side guide 
support fittings in the aft, lower lobe 
cargo compartment. We are issuing this 
AD to prevent cracked/fractured side 
guide support fittings in the lower lobe 
cargo compartments, which could result’ 
in unrestrained cargo shifting in flight 
and damaging the airplane structure or 
systems, and consequent reduced 
controllability of the airplane. 

DATES: This AD becomes effective 
December 7, 2004. 

The incorporation by reference of 
certain publications listed in the AD is 
approved by the Director of the Federal 
Register as of December 7, 2004. 
ADDRESSES: For service information 
identified in this AD, contact Boeing 
Commercial Airplanes, P.O. Box 3707, 
Seattle, Washington 98124-2207. You 
can examine this information at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741-6030, 
or go to: http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

You can examine the contents of this ‘ 
AD docket on the Internet at http:// 


_dms.dot.gov, or at the Docket 


Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., room PL—401, on the plaza level of 
the Nassif Building, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Technical information: Ivan Li, 
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Airframe Branch, ANM-—1208S, FAA, 
Seattle Aircraft Certification Office, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 917-6437; fax (425) 917-6590. 
Plain language information: Marcia 
Walters, marcia.walters@faa.gov. 


Examining the Docket 


The AD docket contains the proposed 
AD, comments, and any final 
disposition. You can examine the AD 

. docket on the Internet at Attp:// 
dms.dot.gov, or in person at the Docket 
Management Facility office between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The 
Docket Management Facility office 


the plaza level of the Nassif Building at 
the DOT street address stated in the 
ADDRESSES section. 


SUPPLEMENTARY INFORMATION: The FAA - 


proposed to amend 14 CFR part 39 with 
an AD for certain Boeing Model 747- 
400 and “‘400F series airplanes. That 
action, published in the Federal 
Register on August 6, 2004 (69 FR 
47811), proposed to require a detailed 
inspection(s) for cracks and fractures of 
the side guide support fittings in the 
lower lobe cargo compartments; and 
applicable investigative/corrective 
actions and operational limitations, if 
necessary. That action also proposed to 
require a terminating action for the 


(telephone (800) 647-5227) is located on repetitive inspections. 


ESTIMATED 


Comments 


Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response 
to the proposal or the FAA’s 
determination of the cost to the public. 


Conclusion 


The FAA has determined that air 
safety and the public interest require the 
adoption ofthe rule as proposed. 


_ Costs of Compliance 


There are about 22 airplanes of the 
affected design worldwide. The 
following table provides the estimated 
costs for U.S. operators to comply with 
this AD. 


Action Work hours 


Average labor 
rate per hour 


Cost per airplane 


Number of 
U.S.-registered 
airplanes 


Fleet cost 


Inspection, per in- 
spection cycle. 
Assembly replace- 

ment. 


$65 
$65 


$325, per inspection 


$975, per inspection 
cycle. 
$15,081. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 


For the reasons discussed above, I 
certify that this AD: 


(1) Is not a “significant regulatory 
action” under Executive Order 12866; 


(2) Is not a “significant rule’ under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 


(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD. See the ADDRESSES section for 
a location to examine the regulatory 
evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


m 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive (AD): 


2004-22-10 Boeing: Amendment 39-13838. 


Docket No. FAA—2004-18728; 


Directorate Identifier 2003-NM-—176—AD. 


Effective Date 

(a) This AD becomes effective December 7, 
2004. 
Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Boeing Model 747- 
400 and ‘‘400F series airplanes, certificated 
in any category; as listed in Boeing Alert 


Service Bulletin 747—25A3335, dated July 3, 
2003. 


Unsafe Condition 


(d) This AD was prompted by reports of 
cracked/fractured side guide support fittings 
in the aft, lower lobe cargo compartment. We 
are issuing this AD to prevent cracked/ 
fractured side guide support fittings in the 
lower lobe cargo compartments, which could 
result in unrestrained cargo shifting in flight 
and damaging the airplane structure or 
systems, and consequent reduced 
controllability of the airplane. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Inspection, Investigative/Corrective Actions, 
and Operational Limitations 


(f) At the applicable time(s) specified in 
Table 1 of this AD, do a detailed 
inspection(s) of the side guide support 
fittings in the lower lobe cargo compartments 
for cracks and fractures, and before further 
flight, do all applicable investigative/ 
corrective actions and operational 
limitations, if necessary, by accomplishing 
all the actions specified in Work Package 1 
and Work Package 2 of the Work Instructions 
of Boeing Alert Service Bulletin 747— 
25A3335, dated July 3, 2003; except as 
required by paragraph (g) of this AD. 
Replacement of all outboard roller assemblies 
with new assemblies in accordance with 
Work Package 2 of the service bulletin ends 
the repetitive inspections required by 
paragraph (f)(1) of this AD (Work Package 1). 
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TABLE 1.—COMPLIANCE TIMES 


For— 


Initial compliance time— 


Repetitive interval— 


(1) Work Package 1 


(2) Work Package 2 


Within 180 days after the effective date of this 
AD. 


Within 18 months after the effective date of 
this AD. 


At intervals not to exceed 180 days, until all 
outboard roller assemblies have been re- 
placed per Work Package 2 of the service 
bulletin. 

None. 


Note 1: For the purposes of this AD, a 
detailed inspection is ‘“‘an intensive 
examination of a specific item, installation, 
or assembly to detect damage, failure, or 
irregularity. Available lighting is normally 
supplemented with a direct source of good 
lighting at an intensity deemed appropriate. 
Inspection aids such as mirrors magnifying 
lenses, etc. may be necessary. Surface 
cleaning and elaborate procedures may be 
required.” 


Note 2: Boeing Alert Service Bulletin 747— 
25A3335 refers to Goodrich Alert Service 
Bulletin 65B60176—25-A01, dated March 3, 
2003, as an additional source of service 
information for replacing the outboard roller 
assemblies. 


Alternative Methods of Compliance 
(AMOCs) 


(g) The Manager, Seattle ACO, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 


Material Incorporated by Reference 


(h) You must use Boeing Alert Service 
Bulletin 747-25A3335, dated July 3, 2003, to 
_ perform the actions that are required by this 
AD, unless the AD specifies otherwise. The 
Director of the Federal Register approves the 
incorporation by reference of this document 
in accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. For copies of the service information, 
contact Boeing Commercial Airplanes, P.O. 
Box 3707, Seattle, Washington 98124-2207. 
For information on the availability of this 
material at the National Archives and 
Records Administration (NARA), call (202) 
741-6030, or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. You may view the AD 
docket at the Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street SW, room PL-401, Nassif 
Building, Washington, DC. 

Issued in Renton, Washington, on October 
21, 2004. 

Kalene C. Yanamura, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 04—24227 Filed 11-1—04; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Bureau of Customs and Border 
Protection 


DEPARTMENT OF THE TREASURY 


19 CFR Parts 10 and 178 

[CBP Dec. 04—36] 

RIN 1505-AB32 

Prototypes Used Solely for Product 


Development, Testing, Evaluation, or 
Quality Control Purposes 


AGENCY: Customs ard Border Protection, 
Department of Homeland Security. 
ACTION: Final rule. 


SUMMARY: This document amends the 
Customs and Border Protection 
Regulations in order to establish rules 
and procedures under the Product 
Development and Testing Act of 2000 
(PDTA). The purpose of the PDTA is to 
promote product development and 
testing in the United States by allowing 
the duty-free entry of articles, 
commonly referred to as prototypes, that 
are to be used exclusively in product 
development, testing, evaluation or 
quality control. The final regulations set 
forth the procedures for both the 
identification of those prototypes 
properly entitled to duty-free entry, as 
well as the permissible sale of such 
prototypes, following use in the United 
States, as scrap, waste, or for recycling. - 
EFFECTIVE DATE: This final ruie is 
effective on December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: 
Richard Wallio, Office of Field 
Operations, 202—344—2556. 


SUPPLEMENTARY INFORMATION: 
Background 


The Product Development and 
Testing Act of 2000 (PDTA) was enacted 
on November 9, 2000, as part of the 
Tariff Suspension and Trade Act of 2000 
(Act) (Pub. L. 106-476). The provisions 
of the PDTA are found in sections 1431— 
1435 of the Act. 

The purpose of the PDTA, as set forth 
in section 1432(b) of the Act, is to 


promote product development and 
testing in the United States by allowing 
the importation on a duty-free basis of 
articles commonly referred to as 
“prototypes”’ that are to be used 
exclusively for product development, 
testing, evaluation or quality control. 

_ Until the enactment of the PDTA, 
prototype articles had generally been 
subject to customs duty when imported, 
unless the articles were eligible for 
duty-free treatment under a special 
trade program, such as the North 
American Free Trade Agreement 
(NAFTA) (19 U.S.C. 3301 et seq.), or 
unless they were entered under a 
temporary importation bond (TIB) 
(subheading 9813.00.30, Harmonized 
Tariff Schedule of the United States 
(HTSUS)). Furthermore, the value of 
these prototypes had to be included in 
the dutiable value of any imported 


- production merchandise that resulted 


from the same design and development 
efforts to which the prototype articles 
themselves were dedicated. In effect, 
duty on a prototype good was assessed 
twice, once when the prototype was 
imported and a second time as part of 
the dutiable value of the related 
imported production merchandise. 

Consequently, to expedite and 
encourage the use of prototypes in the 
United States, section 1433 of the Act 
amended the Harmonized Tariff 
Schedule of the United States (HTSUS) 
by inserting a new subheading 
9817.85.01 in subchapter XVII of 
chapter 98, HTSUS, to provide for the 
duty-free entry of prototype articles. 
Section 1433 of the Act also included a 
new U.S. Note 6 in subchapter XVII of 
chapter 98, HTSUS, to define the term 
“prototypes” as used in HTSUS 
subheading 9817.85.01. 


CBP Rulemaking 


By a document published in the 
Federal Register (67 FR 10636) on 
March 8, 2002, Customs (which has 
been renamed Customs and Border 
Protection (CBP) after being transferred 
to the Department of Homeland 
Security) proposed to amend the 
Customs Regulations (now the CBP 
Regulations) to add a new § 10.91, in 
accordance with the requirements of the 
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PDTA, that would: (1) Establish 
procedures regarding the identification 
of prototypes at the time of their 
importation into the United States; and 
(2) establish procedures regarding the 
sale of prototypes as scrap, waste, or for 
recycling, after their intended use in 
product development, testing, and 
evaluation, provided that all applicable 
duties were tendered following the sale, 
at the rate of duty in effect for such 
scrap, waste, or recycled materials at the 
time of importation of the prototype 
articles. These latter procedures relating 
to the sale of the used prototypes also 
included prototypes and parts of 
prototypes that were incorporated into 
other products that were sold as scrap, 
waste, or recycled materials. 


Discussion of Comments 


Twelve commenters responded to the 
notice of proposed rulemaking. A 
description of the issues that are raised 
by these commenters together with 
CBP’s response to these issues is set 
forth below. 


General; Duty-Free Entry 


Comment: Proposed § 10.91 does not 
create simplified procedures and 
impose only minimal burdens, as 
Congress intended in enacting the 
PDTA, regarding the entry of prototype 
articles for use under HTSUS 
subheading 9817.85.01, and the possible 
recovery and sale of the used prototypes 
thereafter as scrap, waste, or for 
recycling. 

BP Response: CBP disagrees. It is 
CBP’s view that the proposed 
procedures as further developed in this 
final rule will efficiently and 
expeditiously promote product 
development and testing in the United 
States, as contemplated under the 
PDTA, while, at the same time, ensuring 
that the subject tariff provision is used 
only for the purposes intended, and that 
any duty that is due on the sale of scrap, 
waste or recycled material is correctly 
reported and paid, as the PDTA also 
requires. 

Comment: The heading for proposed 
§ 10.91 should add a reference to 
product evaluation and quality control 
as purposes for which prototypes may 
be entered duty-free under HTSUS 
subheading 9817.85.01. 

CBP Response: CBP finds that this is 
unnecessary. Section headings and titles 
are nothing more than reference guides © 
and cannot limit or restrict the plain 
meaning of the regulatory text itself. In 
accordance with the PDTA, § 10.91(b)(1) 
fully addresses the purposes for which 


prototype articles may be entered duty- 


free under HTSUS subheading 
9817.85.01. 


Comment: It is observed that 
proposed § 10.91 inadvertently omits a 
paragraph (d), although it does contain 
paragraphs (e) and (f). 

CBP Response: While this observation 
is correct, CBP is adding a paragraph (d) 
in the final rule. The new paragraph (d) 
describes the obligations of an importer 
of a prototype to CBP regarding a used 
prototype if the used prototype is not 
sold. Because a paragraph (d) is added, 
paragraphs (e) and (f) in proposed rule 
§ 10.91 may retain their respective 
designations. However, because the 
proposed rule incorrectly cross- 
referenced paragraph (d) in 
§ 10.91(b)(2)(ii) and § 10.91(c)(3), these 
cross-references are corrected in the 
final rule. 

Comment: Proposed § 10.91(a) should 
provide that goods entered as prototypes 
under HTSUS subheading 9817.85.01 
may be exported or scrapped prior to 


_ being used for the required purposes. 


CBP Response: CBP disagrees. One of 
the purposes ofthe PDTA was to . 
encourage the trade to do its testing and 
research in the United States without 
having to pay duty. Accordingly, CBP | 
believes that goods that benefit under 
the PDTA must be used for testing and 
research. Proposed § 10.91(d) reflects 
this. 

Comment: Proposed § 10.91(a)(1) 
should include specific guidelines for 
the preparation of the CF 7501 (now 
CBP Form 7501) when an importer is 
entering prototypes under HTSUS 
subheading 9817.85.01. In particular, no 
other HTSUS subheading should be 
required on the CBP Form 7501. 

CBP Response: CBP disagrees that this 
regulation needs to include specific 
guidelines. The statistical note to 
Chapter 98, HTSUS, provides sufficient 
guidance. In addition,-operational 
instructions will be issued covering all 
aspects of the preparation of the CBP 
Form 7501 for articles sought to be 
entered, duty-free, as prototypes under 
HTSUS subheading 9817.85.01. 


Importer Declaration; Proof of Actual 
Use; Liquidation of Entry 


Comment: Proposed § 10.91 should 
include specific requirements regarding 
the certification of the prototypes, such- 
as a statement from the importer 
indicating that the material is for testing 
or evaluation under HTSUS subheading 
9817.85.01. 

CBP Response: CBP believes that 
§ 10.91(a)(2)(i) will adequately address 
this issue in the context of the importer 
declaration. 

Comment: It is pointed out that 
proposed § 10.91(a)(2) does not make 
any provision for the liquidation of a 


prototype entry under HTSUS 
subheading 9817.85.01. 

CBP Response: CBP agrees that a time 
frame for liquidation of a prototype 
entry should be provided, especially in 
relation to § 10.91(a)(2)(ii), which 
authorizes the port director to request 
proof of actual use. In this respect, 
proposed § 10.91(a)(2)(ii) is amended in 
this final rule to provide that liquidation 
of the entry will be extended until the 
requested proof of actual use is 
received, or until the three-year period 
from the date of entry allowed for its 
receipt has expired; and that if proof of 
actual use is requested and not timely 
received, the entry will be liquidated as 
dutiable under the tariff provision that 
would otherwise apply to the imported 
article. 

Comment: It is contended, under 
proposed § 10.91(a)(2)(ii), that the PDTA 
does not envision permitting the port 
director to request proof of actual use of 
the articles following their entry under 
HTSUS subheading 9817.85.01, and that 
CBP should not impose such a 
requirement. It is declared that the life 
of a prototype may easily span many 
years and that this would be 
inconsistent with requiring proof of use, 
which must usually be submitted within 
three years of the date of entry. One 
company asked that it be specifically 
exempted from any requirement to 
submit proof of actual use of the articles 
following entry. 

CBP Response: CBP believes that it 
has the discretion to ask for proof of 
actual use under HTSUS subheading 
9817.85.01. To be entitled to duty-free 
entry under that HTSUS subheading, 
the imported articles must qualify as 
prototypes that are to be used 
exclusively for development, testing, 
product evaluation or quality control 
purposes. In this latter vein, CBP has a 
responsibility and an obligation under 
the PDTA to follow up, on occasion, and 
require post-entry proof of actual use as 
specified in § 10.91(a)(2)(ii), in order to 
effectively monitor and ensure the 
proper employment of this tariff 
provision for the purposes intended. To 
this end, the port director is accorded 
the discretion to require such proof in 
those cases where it is believed to be 
warranted. 

In those instances where the port 
director requests proof of actual use, 
while such proof of use must be given 
to CBP within three years of the date of 
entry, the prototype may, of course, 
continue to be used thereafter for the 
purposes enumerated in HTSUS 
subheading 9817.85.01. Proposed 
§ 10.91(a)(2)(ii) is modified in this final 
rule to make this clear. Also, in relation 
to this, proposed § 10.91(a)(2)(ii)(A) is 
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recast in this final rule to provide that 
the proof of use, if requested, must 
include a description of the use that is 
being and/or that has been made of the 
articles so as to enable the port director 
to confirm that the articles have been 
entitled to entry as claimed. 

Comment: Proposed § 10.91(a)(2)(ii) 
should make clear what type of 
statements would be acceptable for the 
proof or declaration of actual use. Also, 
the statement required in proposed 
§ 10.91(a)(2)(ii)(B) that prototype articles 
not be put to any other use than as 
specified in HTSUS subheading 
9817.85.01 seems contradictory in that 
the articles may be sold for use as scrap, 
waste, or for recycling under the PDTA. 

CBP Response: CBP agrees in part. To 
further sharpen the focus of this 
provision, proposed § 10.91(a)(2)(ii)(B) 
is revised in this final rule to reflect that 
the prototype articles may not be put to 
any other use than as specified in 
HTSUS subheading 9817.85.01 after 
their entry or withdrawal from 
warehouse for consumption and prior to 
the completion of their use under 
HTSUS subheading 9817.85.01. Further, 
a reference to paragraphs (c) and (d) is 
added to §10.91(a)(2)(ii)(B) in this final 
rule, indicating the permissible 
dispositions to which the articles may 
be subject following the completion of 
their use as prescribed in HTSUS 
subheading 9817.85.01. 

As thus revised, CBP finds that | 
§ 10.91(a)(2)(ii)(A)-(C) sets forth the 
information required for the proof 
(declaration) of actual use with ample 
clarity and detail, and, along these same 
lines, proposed § 10.91(e)(1) is changed 
in this final rule to reference those 
records which would be necessary to 
support the proof of actual use. 

Comment: Proposed 
§ 10.91(a)(2)(ii)(C) provides that a 
declaration of actual use must include a 
statement that neither the articles nor 
any parts of the articles will be sold, or 
be incorporated into other products that 
are sold, after the articles have been 
entered or withdrawn from warehouse 
for consumption and prior to the 
completion of their use as provided in 
HTSUS subheading 9817.85.01. This 
paragraph seems unnecessary in light of 
proposed § 10.91(a)(2)(ii)(B), which 
provides that the declaration of actual 
use must also include a statement that 
articles are not to be put to any other 
use after the articles have been entered 
or withdrawn from warehouse for 
consumption and prior to the 
completion of their use under HTSUS 
9817.95.01. 

CBP Response: CBP disagrees. The 
statement required in § 10.91(a)(2)(ii)(C) 
represents an acknowledgment by the 


importer that the prototype articles may 
not be sold after importation and prior 

. to their use as prototypes under HTSUS 
subheading 9817.85.01. A sale of the 
prototype articles does not constitute a 
use of those articles as contemplated 
under § 10.91(a)(2)(ii)(B). 


Articles Classifiable as Prototypes 
Under the PDTA 


Comment: Proposed § 10.91(b)(1) 
should be revised essentially to state - 
that an article may be presumed to be 
entitled to duty-free entry as a prototype 
under HTSUS subheading 9817.85.01, if 
the article is otherwise eligible for entry 
under a temporary importation bond 
(TIB) pursuant to HTSUS subheading 
-9813.00.30 (articles intended solely for 
testing, experimental or review 
purposes). 

CBP Response: CBP disagrees. 
Articles that may be entitled to free 

_entry as prototypes under HTSUS 
subheading 9817.85.01 are defined in 
U.S. Note 6(a) to Subchapter XVII of 
Chapter 98, HTSUS. This definition is 
essentially mirrored in § 10.91(b)(1). Not 
all articles entitled to entry under TIB 
pursuant to HTSUS subheading 
9813.00.30 would necessarily meet the 
stated definition for “prototypes,” as 
required for duty-free entry under 
HTSUS subheading 9817.85.01. 

Comment: Proposed § 10.91(b)(1) 

should expressly state that prototypes 
may encompass articles from all 
industries, and are not restricted to 
articles of certain industries. 

CBP Response: CBP agrees. The 
introductory text of proposed 
§ 10.91(b)(1) is changed in this final rule 
to affirm that articles classifiable as 
prototypes under HTSUS subheading 
9817.85.01 may encompass articles that 
pertain to any industry as long as such 
articles meet the requirements set forth 
in § 10.91(b)(1){i) and (b)(1)(ii). 

Comment: The definition of 
prototypes should be revised to show 
that certain motor vehicles and parts of 
motor vehicles would qualify as 
“original” articles under proposed 
§ 10.91(b)(1). Additionally, concerning, 
proposed § 10.91(b)(1)(i), it is suggested 
that a definition be added for the term 
“preproduction” to explicitly include 
research and development efforts 
expended on prototypes that may never 
result in commercial production; and 
that the phrase “development, testing, 
product evaluation or quality control” 
be further defined to include, among 
other things, ‘‘manufacturing of the 
imported [prototype] articles with any 
foreign or domestic materials, and 
further processing.” 

CBP Response: CBP is of the opinion 
that the definition of prototypes in U.S. 


Note 6(a) to subchapter XVII, chapter 
98, HTSUS, as adopted in 

§ 10.91(b)(1)(i) and (b)(1)(ii), should not 
be further expanded within the 
framework of this rulemaking. In this 
regard, whether given merchandise or 
particular activities or operations would 
fall within the scope of the definition 
for prototypes under the PDTA would 
more suitably be determined on a case- 
by-case basis as the need arises, taking 
into account the precise facts and 
circumstances of each case, through the 
administrative ruling process in 
accordance with the requirements of 
part 177, CBP Regulations (19 CFR part 
177). 

Comment: In proposed 
§ 10.91(b)(2)(i), the importation of 
prototypes is limited to noncommercial 
quantities based on industry practice. 
The exact limits on the numbers of 
prototypes that may be imported should 
be included in the regulation. 

CBP Response: CBP disagrees. It is not 
possible to establish rigid limitations on 
the numbers of prototypes that may be 
entered under HTSUS subheading 
9817.85.01, in view of the multifarious 
industries potentially affected and the 
myriad purposes among those industries 
for which prototypes might be used in 
testing, evaluation, product 
development or quality control. In 
certain cases, an entry may be rejected 
if CBP should conclude that an importer 
seeks to enter a commodity under 
HTSUS subheading 9817.85.01 in 
numbers that are considered to be 
excessive in light of the purposes 
intended and based on the practice of 
the specific industry involved. 

Comment: Proposed § 10.91(b)(2)(ii) 
should be revised to provide that the 
general restriction on the sale of 
prototypes or parts of prototypes after 
their importation into the United States 
does not apply to sales for export. It is 
stated that the same principle applies in 
the case of temporary importations 
under bond (TIBs). 

CBP Response: CBP believes that it is 
sufficient in the context of this 
rulemaking to generally restate the 
prohibition imposed in U.S. Note 
6(b)(ii) to subchapter XVII, chapter 98, 
HTSUS, on the sale of prototypes or 
parts of prototypes into the commerce of 
the United States after their importation 
into the United States, including their 
incorporation into other products that 
are sold. The prohibition on the sale of 
prototypes or parts of prototypes does 
not apply to sales for export. 

Analogously, the TIB provisions and 
attendant regulations are to the same 
effect. Specifically, articles entitled to 
entry under TIB may not be imported 
for sale or for sale on approval (U.S. 
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Note 1(a) to subchapter XIII, chapter 98, 
HTSUS); and the implementing CBP 

Regulations for TIBs merely reiterate 

this requirement (§ 10.31(a)(3)(iii), CBP 

Regulations (19 CFR 10.31(a)(3)(iii))). 

Comment: Clarification is sought as to 
proposed § 10.91(b)(2)(iii) (‘“Artieles 
excluded from being prototypes’’), 
which excludes articles from being 
classified as prototypes if they are 
subject to quantitative restrictions, 
antidumping orders or countervailing 
duties. It is asked whether this 
provision would exclude all textile and 
apparel products, as opposed to those 
that are in fact subject to quantitative 

restrictions at the time of entry. 

_ CBP Response: Based upon U.S. Note 
6(c) to subchapter XVII of chapter 98, 
HTSUS, articles that are in fact subject 
at the time of entry to quantitative 
restrictions, antidumping orders or 
countervailing duty orders are 
precluded from being classifiable as 
prototypes entitled to free entry under 
HTSUS subheading 9817.85.01. 
Proposed § 10.91(b)(2)(iii), entitled, 

-“Articles excluded from being 
prototypes,” is revised in this final rule 
to make this clear, and, furthermore, for 
purposes of editorial integrity, the 
provision is redesignated in this final 
rule as § 10.91(b)(2)(iv). Also, the - 
introductory text of proposed 
§ 10.91(b)(2) is revised in this final rule 
to add a reference to U.S. Note 6(c). 


Sale of Prototypes Following Use; 
Alternative Dispositions 


Comment: It is asserted, in connection 
wiih proposed § 10.91(c), that articles 
- imported as prototypes under HTSUS 
subheading 9817.85.01 do not have to 
be sold as scrap, waste or for recycling; 
that such articles may instead be 
’ exported, destroyed, donated to charity, 
otherwise given away to another party, 
or be retained and/or put to any other 
_ use by the importer. It is suggested that 
§ 10.91 should make reference to these 
possible alternative dispositions of the - 
articles, and state that such alternative 
dispositions of the used prototype 
articles need not be reported to CBP. 

CBP Response: CBP agrees. Except for 
sale, section 1434(b) of the PDTA is not 
concerned with any other disposition of 
the prototypes following their use 
pursuant to HTSUS subheading 
9817.85.01. Hence, other than sale to the 
extent authorized under section 1434(b), 
no other disposition of the used 
prototype articles need be reported to 
CBP. A paragraph (d) is added to 
proposed § 10.91 in this final rule to 
address this issue. 

Comment: With respect to proposed 
§ 10.91(c), the regulation should set out 
a comprehensive definition of recycling. 


CBP Response: CBP has determined, 
as with the definition for prototypes 
discussed previously, that the meaning 
of recycling for purposes of the PDTA 
would more aptly be elucidated on a 
case-by-case basis through the 
administrative ruling process pursuant 
to part 177, CBP Regulations (19 CFR 
part 177). The concept of recycling may 
have different meanings depending 
upon the merchandise concerned or the 
particular industry involved. 

Comment: Under proposed 
§ 10.91(c)(1), the provision that the used 
prototypes or parts may be sold as scrap, 
waste, or for recycling upon payment of 
applicable duty appears to erroneously 


imply that duty must be paid before the - 


articles may be sold. 

CBP Response: To avoid this 
misperception, proposed § 10.91(c)(1) is 
revised in this final rule to make clear 
that duty is payable after the sale of the 
used prototypes or their parts. 
Furthermore, in § 10.91(c)(1), a 
reference is added in this final rule to 
§ 10.91(c)(3), which sets forth the timing 
and the manner in which the applicable 
duty must be paid. 

Comment: Proposed § 10.91(c)(2) 
should not require the submission of a 
notice of sale if the used prototype that 
is sold as scrap, waste, or for recycling 
is not subject to any duty. 

CBP Response: CBP disagrees. The 
report of sale under § 10.91(c)(2) is 
needed so that CBP may readily confirm 
that the used prototype material has 
been sold as scrap, waste, or for 
recycling, as authorized under the 
PDTA, and that the importer is correct 
in concluding that the scrap, waste or 
recycled material that is sold is duty- 
free. 

For editorial consistency, the last — 
sentence of proposed § 10.91(c)(2) is 
recast in this final rule to advise that the 
notice of sale, if applicable, should not 
be submitted to CBP prior to the 
submission of proof of actual use, in the 
event that such proof should be 
requested by the port director; likewise, 
the reference to paragraph (c)(1) in the 
last sentence of proposed § 10.91(c)(2) is 
changed in this final rule to paragraph 
(a)(2)(ii). 

Comment: Proposed § 10.91(c)(2) and 


_(c)(3) should be amended to allow the 


notice of sale to be filed quarterly, 
instead of within 10 business days of 
each sale. A requirement that a separate 
notice of sale be filed for each prototype 
or part of a prototype that is scrapped 
or recycled and subsequently sold 
would impose an undue burden on the 
importer. At the same time, lengthening 
the reporting period would have no 
appreciable impact on customs revenue 


since most scrap, waste and recycled 
materials are duty-free. 

CBP Response: CBP agrees. 
Paragraphs (c)(2) and (c)(3) of proposed 
§ 10.91 are changed in this final rule to 
permit an importer to file a blanket 
notice of sale covering all sales of 
prototypes and parts that occur during 
a quarterly (3-month) calendar period. 
This blanket notice must be filed within 
10 business days following the end of 
the related quarterly calendar period in 
which the sale(s) occurred. 

Comment: A question is posed as to 
whether the notice of sale in proposed 
§ 10.91(c)(3) constitutes a new entry, an 
amended entry, or a voluntary 
disclosure. 

CBP Response: The notice of sale is 
neither an import entry, nor is it a 
voluntary disclosure. The notice of sale 
is basically the required report that is 
made to CBP regarding those prototypes 
and parts of prototypes that are sold as 
scrap, waste, or for recycling following 
their use under HTSUS subheading 
9817.85.01. The employment of an 
import entry form (a CBP Form 7501), 
modified as appropriate, as provided in 
§ 10.91(c)(3), is simply a convenient 
administrative means for making the 
required report of sale to CBP. 

Comment: It is asked, regarding 
proposed § 10.91(c)(3)(I), whether the 
description requested by CBP of the 
condition of a prototype following its 
use for the purposes specified in HTSUS 
subheading 9817.85.01 relates to an 
article immediately following its use as 
a prototype or the article after it has 
been scrapped (i.e., crushed and 
shredded). 

CBP Response: CBP is interested in 
any damage, degradation or 
deterioration to the prototype articles 
resulting from their use for the specified 
purposes and resulting from any other 
cause before their sale as scrap, waste or 
for recycling. Proposed § 10.91(c)(3)(i) is 
thus clarified in this final rule. Also, a 
corresponding change is made to 
proposed § 10.91(e)(2) in this final rule 
pertaining to the valuation of the used 
prototypes or their parts for purposes of 
proper duty assessment. 


Entry Bond; Liquidated Damages for 
Failure To Report Sale/Pay Duty 


Comment: Under proposed 
§ 10.91(c)(4), the failure to file a notice 
of sale or to deposit appropriate duty 
following the sale of a used prototype as 
scrap, waste, or for recycling constitutes 
a breach of the importer’s entry bond 
that will result in the assessment of 
liquidated damages under the bond. The 
question is presented as to what action 
CBP would take, for example, assuming 
the applicability of 19 U.S.C. 1504(b), 
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should the import entry of a prototype 
article be liquidated by operation of law 
(4 years from the date of entry), with the 
underlying import bond being 
cancelled, before the used prototype 
article is sold as scrap, waste, or for 
recycling. 

CBP Response: CBP has decided to 
delete proposed § 10.91(c)(4) in this 
final rule. The import entry bond 
referred to in proposed § 10.91(c)(4) 
covers the performance of those 
conditions (19 CFR 113.62(h)) that are 
associated with the duty-free entry of a 
prototype as defined in the PDTA that 
is to be used exclusively under HTSUS 
subheading 9817.85.01. As such, the 
duty-free entry of the prototype under 
HTSUS subheading 9817.85.01 is not 
concerned with or conditioned upon 
any liability for duty that might 
thereafter accrue pursuant to section 
1434(b) of the PDTA due to the 
subsequent sale of the prototype as 
scrap, waste, or for recycling. In sum, 
the payment of applicable duty on 
scrap, waste or recycled material under 
the PDTA is an entirely separate and 
distinct transaction that is not 
subsumed within the duty-free entry of 
the prototype article. 

Consequently, since duty to the extent 
payable on scrap, waste, or recycled 
material that is sold under section 
1434(b) of the PDTA would not be 
assessed or collected under the import 
entry for the prototype, liquidated 
damages under the associated import 
entry bond would not apply with 
respect to such a sale. 


Recordkeeping Requirements 


Comment: In proposed § 10.91(e)(1), 
the record retention period for 
documents supporting the notice of sale 
of a used prototype as scrap, waste or 
for recycling should be five years from 
the date of the entry of the prototype 
article under HTSUS subheading - 
9817.85.01. 

CBP Response: CBP disagrees. As 
explained above, the possible sale of the 
used prototype as scrap, waste, or 
recycled material is not related to the 
entry of the prototype under HTSUS 
subheading 9817.85.01. Should a sale of 
the used prototype as scrap, waste, or 
for recycling in fact occur, § 10.91(e)(1) 
mandates that records supporting the 
notice of sale be retained for five years 
from the date of filing the notice of sale 
in complete and proper form under 
§ 10.91(c)(3): This is governed by 
§ 163.4(a), CBP Regulations (19 CFR 
- 163.4), which is referenced in 

§ 10.91(e)(1). 

Comment: Proposed § 10.91(e)(2) 
should make clear that the market value 
of any prototypes sold as scrap, waste, 


or for recycling will be based upon their 
selling price. 

CBP Response: Section 10.91(e)(2) 
already makes this amply clear. 


Conversion of TIB Entry to Duty-Free 
Prototype Entry 


Comment: Proposed § 10.91(f) should 
be expanded to permit temporary 
importation bond (TIB) entries under 
HTSUS subheading 9813.00.05 to be 
converted to duty-free entries under 
HTSUS subheading 9817.85.01. 

CBP Response: CBP disagrees. Section 
1435(2) of the PDTA expressly allows 
only TIB entries under HTSUS 
subheading 9813.00.30 to be converted 
to duty-free entries under HTSUS 
subheading 9817.85.01, if those TIB 
entries otherwise qualify for such 
conversion. 


Conclusion 


In view of the foregoing, and 
following careful consideration of the 
comments received and further review 
of the matter, CBP has concluded that 
the proposed regulations with the 
modifications discussed above should 
be adopted as a final rule. 


Regulatory Flexibility Act and 
Executive Order 12866 


This final rule amends the CBP 
Regulations to implement the terms and 
requirements of the PDTA, which went 
into effect on November 9, 2000. These 
regulations benefit the public by 
allowing the duty-free importation of 
prototypes that are to be used 
exclusively for development, testing, 
product evaluation or quality control 
purposes, thereby promoting such 
activities in the United States, rather 
than overseas. Accordingly, pursuant to 


, the provisions of the Regulatory 


Flexibility Act (5 U.S.C. 601 et seq.), it 
is certified that these regulations will 
not have a significant economic impact 
on a substantial number of small 
entities. Nor do these regulations meet 
the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


Paperwork Reduction Act 


The collections of information 
encompassed within this final rule 
document have previously been 


‘ reviewed and.approved by the Office of 


Management and Budget (OMB) in 
accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3507) 
and assigned OMB Control Numbers 
1651-0032 (Importers of merchandise 
subject to actual use provisions); and 
1651-0038 (Proof of use for duty rates 
dependent on actual use). These 
collections encompass a claim for duty- 
free entry for prototype articles 


imported for use exclusively for 
development, testing, product 
evaluation or quality control purposes. 
This final rule does not present any 
material change to the existing approved 
information collections. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid control number 
assigned by OMB. 

Part 178, CBP Regulations (19 CFR 
part 178), containing the list of 
approved information collections, is 
revised to make reference to the new 
§ 10.91. 


Signing Authority 


This regulation is being issued in 
accordance with 19 CFR 0.1(a)(1). 


List of Subjects 
19 CFR Part 10 


Customs duties and inspection, 
Imports, Preference programs, Reporting 
and recordkeeping requirements, 
Shipments. 


19 CFR Part 178 


Administrative practice and 
procedure, Collections of information, 
Imports, Paperwork requirements, 
Reporting and recordkeeping 
requirements. 


Amendments to the Regulations 


= Parts 10 and 178, CBP Regulations (19 
CFR parts 10 and 178), are amended é as. 
set forth below. 


PART 10—ARTICLES 
FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


@ 1. The general authority citation for 
part 10 continues to read as follows, and 
the specific sectional authority for 
§ 10.91 is added in appropriate 
numerical order to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General 
Note 23, Harmonized Tariff Schedule of the 
United States (HTSUS)), 1321, 1481, 1484, 
1498, 1508, 1623, 1624, 3314; 
* * * * * 
Section 10.91 also issued under Pub. L. 
106-476 (114 Stat. 2101), sections 1434, 
1435; 


* * * * * 
w 2. Part 10 is amended by adding after 
§ 10.90 a new center heading entitled 


“Prototypes” followed by a new $1 10.91 
to read as follows:, 


Prototypes 
§10.91 Prototypes used exclusively for 
product development and testing. 

(a) Duty-free entry; declaration of use; 
extension of liquidation—(1) Entry or 
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withdrawal for consumption. Articles 
defined as ‘‘prototypes” and meeting the 
other requirements prescribed in 
paragraph (b) of this section may be 
entered or withdrawn from warehouse 
for consumption, duty-free, under 
subheading 9817.85.01, Harmonized 
Tariff Schedule of the United States 
(HTSUS), on CBP Form 7501 or an 
electronic equivalent. A separate entry 
or. withdrawal must be made for a 
qualifying prototype article each time 
the article is imported/reimported to the 
United States. 

(2) Importer declaration. (i) Entry 
accepted as declaration. Entry or 
withdrawal from warehouse for 
consumption under HTSUS subheading 
9817.85.01 may be accepted by the port 
director as an effective declaration that 
the articles will be used solely for the 
purposes stated in the subheading. 

(ii) Proof (declaration) of actual use. 
If it is believed the circumstances so 
warrant, the port director may request 
the submission of proof of actual use, 
executed and dated by the importer. The 
title of the party executing the proof of 
actual use must be set forth. If proof of 
actual use is requested, the importer 
must provide it within three years after 
the date the article is entered or 
withdrawn from warehouse for 
consumption. Liquidation of the related 
entry may be extended until the 
requested proof or declaration of actual 
use is received or until the three-year 
period from the date of entry allowed 
for the receipt of such proof has expired. 
While requested proof of use must be 
given to CBP within three years of the 
date of entry, the prototype may 
continue to be used thereafter for the 
purposes enumerated in HTSUS 
subheading 9817.85.01. If requested 
proof of use is not timely received, the 
entry will be liquidated as dutiable | 
under the tariff provision that would 
otherwise apply to the imported article. 
While there is no particular form for this 
declaration, it may either be submitted 
in writing, or electronically as 
authorized by CBP, and must include 
the following: 

(A) A description of the use that is 
being and/or that has been made of the 
articles set forth in sufficient detail so 
as to enable the port director to 
determine whether the articles have 
been entitled to entry as claimed; 

(B) A statement that the articles have 
not and are not to be put to any other 
use after the articles have been entered 
or withdrawn from warehouse for ~ 
consumption and prior to the 
completion of their use under HTSUS 
_ 9817.85.01 (also see paragraphs (c) and 
(d) of this section concerning the 
disposition(s) to which the articles may 


be put following their use under HTSUS 
subheading 9817.85.01); and 

(C) A statement that the articles or any 
parts of the articles have not been and 
are not intended to be sold, or 
incorporated into other products that 
are sold, after the articles have been 
entered or withdrawn from warehouse 
for consumption and prior to the 
completion of their use as provided in 
HTSUS subheading 9817.85.01 (see 
paragraph (b)(2)(ii) of this section). 

(b) Articles classifiable as 
prototypes— (1) Prototypes defined. In 
accordance with U.S. Note 6(a) to 
subchapter XVII of chapter 98, HTSUS, 
applicable to subheading 9817.85.01, 
the term ‘“‘prototypes”’ means originals 
or models of articles pertaining to any 
industry that: 

(i) Are either in the preproduction, 
production or postproduction stage and 
are to be used exclusively for 
development, testing, product 
evaluation, or quality control purposes 
(not including automobile racing for 
purse, prize or commercial 
competition); and 

Gi In the case of originals or models 
of articles that are either in the 
production or postproduction stage, are 
associated with a design change from 
current production (including a 
refinement, advancement, improvement, 
development or quality control in either 
the product itself or the means of 
producing the product). 

(2) ‘Addition! requirements. In 
accordance with U.S. Note 6(b) and (c) 
to subchapter XVII of chapter 98, 
HTSUS, applicable to subheading 
9817.85.01, the following additional 
restrictions apply to articles that may be 
classified as prototypes: 

(i) Importations limited. Prototypes 
may be imported pursuant to this 
section only in limited noncommercial 
quantities in accordance with industry 
practice. 

(ii) Sale prohibited after entry and 
prior to use. Prototypes or parts of 
prototypes may not be sold, or be 
incorporated into other products that 
are sold into the commerce of the 
United States, after the prototypes have 
been entered or withdrawn from 
warehouse for consumption under 
HTSUS subheading 9817.85.01, except 
that, after having been used for the 
purposes for which they were entered or 
withdrawn from warehouse under 
HTSUS subheading 9817.85.01, such 
prototypes or any part(s) of the 
prototypes may be sold as scrap, waste, 
or for recycling, as prescribed in 
paragraph (c) of this section. 

(iii) Articles subject to laws of another 
agency. Articles that are subject to 
licensing requirements, or that must 


comply with laws, rules or regulations 
administered by an agency other than 
CBP before being imported, may be 
entered as prototypes pursuant to this 
section if they meet all applicable 
provisions of law and otherwise meet 
the definition of prototypes in 
paragraph (b)(1) of this section. 

(iv) Articles excluded from being 
prototypes. Articles that are in fact 
subject at the time of entry to 
quantitative restrictions, antidumping 
orders or countervailing duty orders are 
excluded from being classified as 
prototypes under this section. 

(c) Sale of prototype following use. (1) 
Sale. Prototypes or any part(s) of 
prototypes, after having been used for 
the purposes for which they were 
entered or withdrawn under HTSUS 
subheading 9817.85.01, may only be 
sold as scrap, waste, or for recycling. 
This includes a prototype or any part 
thereof that is incorporated into another 
product, as scrap, waste, or recycled 
material. If sold as scrap, waste, or for 
recycling, applicable duty must be paid 
on the prototypes or parts as provided 
in paragraph (c)(3) of this section, at the 
rate of duty in effect for such scrap, 
waste, or recycled materials at the time 
the prototypes were entered or 
withdrawn for consumption. 

(2) Notice of sale required. If, after.a 
prototype has been used for the 
purposes contemplated in HTSUS - 
subheading 9817.85.01, the prototype or 
any part(s) of the prototype (including a 
prototype or any part that is 
incorporated into another product) is 
sold as scrap, waste, or for recycling, the 
importer must provide notice of such 
sale to the port director where the entry 
or withdrawal of the prototype was 
made. A notice, in the manner 
authorized in paragraph (c)(3) of this 
section, must be submitted in 
connection with the sale, whether or not 
duty is payable. The notice should not 
be submitted prior to the submission of 
proof of actual use, should such proof 
of actual use be requested by the port 


’ director (see paragraph (a)(2)(ii) of this 


section). 

(3) Form and content of notice; tender 
of duty. While no particular form is 
required for the notice of sale, a 
consumption entry (CBP Form 7501), 
appropriately modified, or an electronic 
equivalent as authorized by CBP, may 
be used for this purpose. The notice 
may be a blanket notice covering all. 
those sales described in paragraph (c)(2) 
of this section that occur over a 
quarterly (3-month) calendar period. 
Such notice must be filed within 10 
business days of the end of the related 


- quarterly period in which the sale(s) 


occurred. If.an article sold is dutiable, 


} 
\ 
| 
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the payment of any duty due must be 
forwarded together with the notice (see 
paragraph (c)(1) of this section). If the 
notice is filed electronically, payment of 
any duty owed will be handled through 
the Automated Clearinghouse (see 

§ 24.25 of this chapter). The notice of 
sale must be executed by the importer, 
or other person having knowledge of the 
facts surrounding the sale, and must 
include the following: 

(i) The identity of the prototype; the 
consumption entry number under 
which it was imported; a copy of the 
declaration of actual use, if proof of 
actual use was requested under 
paragraph (a)(2)(ii) of this section; and 
a detailed description of the condition 
of the prototype following use for the 
intended permissible purposes, 
including any damage, degradation or 
deterioration to the article resulting 
from such use and/or otherwise 
resulting to the article from any other 
cause prior to its sale for scrap, waste, 
or recycling; 

(ii) The name and address of the party 
to whom the article was sold, and (if 
known) the use to which the party 
intends to put the article; 

(iii) The HTSUS subheading number 
for scrap, waste, or recycled material, as 
applicable, claimed in connection with 
the sale of the prototype, together with 
the corresponding rate of duty in effect 
at the time the prototype was originally 
imported for consumption; 

(: iv) The value of the prototype article 
(if dutiable and the duty owed is based 
upon value) (see paragraph (e)(2) of this 
section); and 

(v) The title of the party executing the 
declaration and the date of execution. 

(d) Prototypes not sold following use. 
As to those prototypes or parts of 
prototypes that, after having been used 
as prescribed under HTSUS subheading 
9817.85.01, are disposed of otherwise 
than by sale (see paragraph (c)(1) of this 
section), there is no requirement that the 
importer notify CBP of any such 
alternative disposition. Nor are there 
any dutiable consequences that ensue 
from any disposition of the merchandise 
after the merchandise’s use under 
HTSUS subheading 9817.85.01 other 
than sale to the extent authorized under 
paragraph (c)(1) of this section. 

(e) Recordkeeping; retention and 
production—(1) Recordkeeping. The 
importer must be prepared to submit to 
the CBP officer, if requested, any 
information, including any supporting 
documents, reports and records, as was 
necessary for the preparation of the 
declaration of use, if the declaration of 

‘use was requested under paragraph 
(a)(2)(ii) of this section, and the notice 
of sale, if applicable under paragraph 


(c)(3) of this section. The notices, 
together with any related supporting 
evidence, may be subject to such 
verification as the port director 


reasonably deems necessary. Supporting 


documentary evidence must be made 
available to the CBP officer, upon 
request, for a period of five years (see 


-§ 163.4(a) of this chapter) from the date 


of filing in complete and proper form, 
the declaration of use, if requested, and, 
if applicable, the notice of sale. The 
supporting records must be made 
available to the CBP officer upon 
request in accordance with § 163.6 of 
this chapter. 

(i) Documents supporting the proof 
(declaration) of actual use must: 

(A) Establish that the identity and 
description of the prototype article is 
the same article that the consumption 
entry was made for under subheading 
9817.85.01, HTSUS; and 

(B) Describe the circumstances of the 
use of the article; the operations, testing, 
review, manipulation, experimentation, 
and/or other exercises that are being 
and/or that have been conducted in 
connection with the prototype; and the 
location, such as the plant or production 
facility, where these activities occurred, 
sufficient to demonstrate that the 
purposes enumerated in HTSUS 
subheading 9817.85.01 are taking and/or 
have actually taken place. 

(ii) Documents supporting the notice 
of sale must establish that: 

(A) The identity of the prototype sold 
is the same article for which a 
consumption entry was made under 
subheading 9817.85.01 HTSUS when it 
was imported, and that the article was 
in the condition described in the notice 
of sale; 

(B) The article was sold to the party 
identified in the notice of sale; 

(C) The HTSUS subheading number 
for scrap, waste, or recycled material, as 
applicable, claimed in connection with 
the sale of the prototype is accurate; 

(D) The date that the prototype was 
originally imported for consumption, 
and the corresponding rate of duty in 
effect at the time for the applicable 
HTSUS subheading; and 

(E) The value of the prototype article 
(if dutiable and the duty owed is based 


upon value) (see paragraph (e)(2) of this — 


section) as claimed in the notice of sale 
is accurate. 

(2) Relevant value for used prototype 
or parts sold. For purposes of this 
section, with respect to any duty owed 
on prototypes or parts.of prototypes that 
are sold as scrap, or waste, or for 
recycling, where the duty owed is based 
upon value, the relevant value is the _ _ 
market value of the prototypes or parts, 
based upon their character and 


condition following use for the purposes 
prescribed in HTSUS subheading 
9817.85.01. The relevant value should 
take into consideration any damage, 
degradation or deterioration to the 
prototypes or parts resulting from their 
use as a prototype and/or otherwise 
resulting to the articles from any other 
cause prior to their sale as scrap, waste, 
or for recycling. The market value will 
generally be measured by the selling 
price. Should a prototype or part of a 
prototype become a component of 
another product that is sold as scrap, 
waste, or recycled material, the relevant 
market value would be that portion of 
the selling price attributable to the 
component (prototype or part) as 
provided in this paragraph. 

(f) Articles admitted under TIB—(1) 
Duty-free entry available. Under the 
procedure presented in paragraph (f)(2) 
of this section, an entry of an article 
made under a temporary importation 
bond (TIB) solely for testing, 
experimental or review purposes under 
HTSUS subheading 9813.00.30 may be 
converted into a duty-free entry under 
HTSUS subheading 9817.85.01, if the 
following conditions exist: 


(i) The article meets the definition for 
“prototypes” in paragraph (b) of this 
section (U.S. Note 6(a) to subchapter 
XVII, chapter 98, HTSUS); and 


(ii) The TIB entry for the article was 
in effect and had not been closed, and 
the TIB period for the article had not 
expired, as of November 9, 2000. 


(2) Procedure for converting TIB entry 
to duty-free entry—(i) Importer request. 
The importer must submit a written 
request, or an electronic equivalent as 
authorized by CBP, that a TIB entry 
made under HTSUS subheading 
9813.00.30, which was in effect and had 
not been closed, and for which the TIB 
period had not expired, as of November 
9, 2000, be converted instead into a 
duty-free consumption entry under 
HTSUS subheading 9817.85.01. 


(ii) Action by CBP. CBP will convert 
the TIB entry under HTSUS subheading 
9813.00.30 to a duty-free entry under 
HTSUS subheading 9817.85.01, 
provided that the port director is 
satisfied that the conditions set forth in 
paragraphs (f)(1)(i) and (f)(1)(ii) of this 
section have been met. When the TIB 


-entry is converted, the bond will be 


cancelled and the entry closed. Once the 
conversion is complete, the port director 
will provide a courtesy 
acknowledgment to this effect to the 
importer in writing or electronically. 
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PART 178—APPROVAL OF 
INFORMATION COLLECTION 
REQUIREMENTS. 


@ 1. The authority citation for part 178 
continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 
U.S.C. 3501 et seq. 


w 2. Section 178.2 is amended by adding 
the following in appropriate numerical 


sequence according to the section 
number under the columns indicated: 


§ 178.2 Listing of OMB control numbers. 


19 CFR section 


Description 


OMB Control No. 


* * * 


Importers of merchandise subject to actual use provisions; proof of use for 
duty rates dependent on actual use. 


* 


1651-0032 and 1651— 
0038 


* * 


Robert C. Bonner, 
Commissioner, Customs and Border 
Protection. - 

Approved: October 27, 2004. 
_ Timothy E. Skud, 
Deputy Assistant Secretary of the Treasury. 
[FR Doc. 04—24326 Filed 11—1—04; 8:45 am] 
BILLING CODE 4820-02-P 


POSTAL SERVICE 
39 CFR Part 111 


Priority Mail Flat-Rate Box 


AGENCY: Postal Service. 
ACTION: Final rule. 


SUMMARY: This final rule sets forth the 
Domestic Mail Manual (DMM) 
standards adopted by the Postal Service 
to implement the Priority Mail flat-rate 
box experiment pursuant to the October 
27, 2004, Decision of the Governors of 
the Postal Service approving the 
Recommend Decision of the Postal Rate 
Commission in its Docket No. MC2004— 
2. The recommended decision is based 
on the Stipulation and Agreement that 
represented a negotiated settlement of 
the issues in that docket. 

EFFECTIVE DATE: This final rule is 
effective at 12:01 a.m. on November 20, 
2004. 


FOR FURTHER INFORMATION CONTACT: Rick 
Klutts, 202-268-7268. 
SUPPLEMENTARY INFORMATION: The Postal 
Service is conducting the Priority Mail 
flat-rate box experiment to enhance 
customer convenience through the 
introduction of two flat-rate box options 
for Priority Mail. Many Postal Service 
customers, especially individual 
consumers and small businesses, are 
seeking simplicity and convenience 
when sending a package. Much like the 
Priority Mail flat-rate envelope offered 
since 1991, the flat-rate boxes will 
afford customers a single, 
predetermined rate, regardless of the 
actual weight or destination of the 
_mailpiece. The simplified transaction 


with these two flat-rate boxes represents 
an opportunity for the Postal Service to 
enhance value for customers. 

New Domestic Mail Manual (DMM) 
G995 contains rates, eligibility criteria, 
standards, and classification 
information about the two-year Priority 
Mail flat-rate box experiment. 

For the reasons discussed above, the 
Postal Service adopts the following 
amendments to the Domestic Mail 
Manual, which is incorporated by 
reference in the Code of Federal 
Regulations (see 39 CFR 111). 


List of Subjects in 39 CFR Part 111 
Administrative practice and 


procedure, Postal Service. 


PART 11 1—[AMENDED] 


@ 1. The authority citation for 39 CFR 
Part 111 continues to read as follows: 


Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 
401, 403, 404, 414, 3001-3011, 3201-3219, 
3403-3406, 3621, 3626, 5001. 


m@ 2. Revise the DMM as set forth below: 
G_ General Information 


* * * * * 


G900 Experimental Classification and 
Rate Filings 


* * * * * 


[Add new G995 to read as follows:] 
G995 Priority Mail Flat-Rate Box 
1.0 ELIGIBILITY 
1.1 Description 


The standards in G995 apply to each 
addressed USPS-produced Priority Mail 
flat-rate box (Postal Item Numbers: 
OFRB1 and OFRB2). 


1.2 Rate Application 


Each USPS-produced Priority Mail 
flat-rate box is charged the experimental 
Priority Mail flat-rate box rate regardless 
of weight or destination. 


1.3. Basic Standards 


Any amount of mailable material can 
be mailed in a USPS-produced Priority 
Mail flat-rate box. Only USPS-produced 


Priority Mail flat-rate boxes are eligible 
for the flat-rate box rate. All other 
applicable Priority Mail standards 
apply. 

1.4 Package Preparation 


The box flaps must be able to close 
within the normal folds. Tape may be 
applied to the flap and seams for closure 
or to reinforce the box, provided the 
design of the box is not enlarged by 
opening the sides of the box and taping 
or reconstructing the box in any way. 


2.0 RATE 


2.1 Priority Mail Flat-Rate Box Rate 


The flat-rate box rate is $7.70. This 
initial rate is subject to change in a 
future rate proceeding. 


2.2 Postage Payment Methods 

Postage may be paid with postage 
stamps, meter stamps, Information- 
based indicia (IBI) meter, PC Postage 
system, or permit imprint, providing all 
the standards for the postage payment 
method are met. 


Neva R. Watson, 
Attorney, Legislative. 


{FR Doc. 04—24555 Filed 11—1—04; 8:45 am] 
BILLING CODE 7710-12-P ~ 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 63 


Approval of Section 112(I) Authority for 
Hazardous Air Pollutants; Equivalency 
by Permit Provisions; National 
Emission Standards for Hazardous Air 
Poliutants From the Pulp and Paper 
industry; State of Georgia — 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: Pursuant to section 112(1) of 
the Clean Air Act (CAA), the Georgia 
Environmental Protection Division 


| 
| | | 
| 
| 
| 
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(GEPD) requested approval to. 
implement and enforce State permit 
terms and conditions that substitute for 
the National Emission Standards for 
Hazardous Air Pollutants from the Pulp 
and Paper Industry. The Environmental 
Protection Agency (EPA) has reviewed 
this request and found that it satisfies 
all of the requirements necessary to 
qualify for up-front program approval of 
the State’s equivalency by permit (EBP) 
program. Thus, by approving the State’s 
EBP program the EPA is hereby granting 
GEPD the authority to implement and 
enforce alternative requirements in the 
form of title V permit terms and 
conditions after EPA has approved the 
State’s alternative requirements. 

DATES: This direct final rule is effective 
January 3, 2005, without further notice, 
unless EPA receives significant or 
adverse comments by November 23, 
2004. If significant or adverse comments 
are received, EPA will publish a timely 
withdrawal of the direct final rule in the 
Federal Register and inform the public 
that the rule will not take effect. 
ADDRESSES: Written Comments must be 
submitted to Lee Page, Air Toxics 
Assessment and Implementation 
Section; Air Toxics and Monitoring 
Branch; Air, Pesticides and Toxics 
Management Division; U.S. 
Environmental Protection Agency 
Region 4; 61 Forsyth Street, SW., 
Atlanta, Georgia 30303-8960. Duplicate 
copies of all comments must also be ~ 
submitted to Ron C. Methier, Chief, Air 
Protection Branch, Georgia 
Environmental Protection Division, 
4244 International Parkway, Suite 120, 
Atlanta, Georgia, 30354. Comments may 
also be submitted electronically, or 
through hand delivery/courier by 
following the detailed instructions 
described in (part (I)(B)(1)(i) through 
(iii)) of the SUPPLEMENTARY INFORMATION. 
FOR FURTHER INFORMATION CONTACT: Lee 
Page, Air Toxics Assessment and 
Implementation Section, Air Toxics and 
Monitoring Branch, Air, Pesticides and 
Toxics Management Division, Region 4, 
U.S. Environmental Protection Agency, 
61 Forsyth Street, SW., Atlanta, Georgia 
30303-8960. The telephone number is 
(404) 562-9131. Mr. Page can also be 
reached via electronic mail at 
page.lee@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. How Can I Get Copies of This 
Document and Other Related 
Information? 

1. The Regional Office has established 
an official public rulemaking file for this 
action under GA—112L—2004—1 that is 


available for inspection at the Regional 
Office. The official public file consists 
of the documents specifically referenced 
in this action, any public comments 
received, and other information related 
to this action. Although a part of the 
official docket, the public rulemaking 
file does not include Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. The official public 
rulemaking file is the collection of 
materials that is available for public 
viewing at the Air Toxics Assessment 
and Implementation Section, Air Toxics 
and Monitoring Branch, Air, Pesticides 
and Toxics Management Division, 
Region 4, U.S. Environmental Protection 
Agency, 61 Forsyth Street, SW, Atlanta, 
Georgia 30303-8960. EPA requests that 
if at all possible, you contact the contact 
listed in the FOR FURTHER INFORMATION 
CONTACT section to schedule your 
inspection. The Regional Office’s 
official hours of business are Monday 


’ through Friday, 9 to 3:30 excluding 


Federal holidays. 


2. Copies of the State submittal and 
supporting documents are also available 
for public inspection during normal 
business hours, by appointment at the 
Georgia Environmental Protection 
Division, Air Protection Branch, 4244 
International Parkway, Suite 120, 
Atlanta, Georgia 30354. 


3. Electronic Access. You may access 
this Federal Register document 
electronically through the 
Regulation.gov Web site located at 
http://www.regulations.gov where you 
can find, review, and submit comments 
on Federal rules that have been 
published in the Federal Register, the 
Government’s legal newspaper, and are 
open for comment. 


For public commenters, it is 
important to note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at the EPA Regional Office, as 
EPA receives them and without change, 
unless the comment contains 
copyrighted material, CBI, or other 
information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
the official public rulemaking file. The 
entire printed comment, including the 
copyrighted material, will be available 
at the Regional Office for public 
inspection. All comments received on 
this rulemaking package will be 
evaluated and addressed if necessary. 


B. How and to Whom Do I Submit 
Comments? 


You may submit comments 
electronically, by mail, or through hand 
delivery/courier. To ensure proper 
receipt by EPA, identify the appropriate 
rulemaking identification number by 
including the text ‘Public comment on 
proposed rulemaking GA—112L—2004-— 
1” in the subject line on the first page 
of your comment. Duplicate copies of all 
comments should be transmitted to Ron 
C. Methier, Chief, Air Protection 
Branch, Georgia Environmental 
Protection Division, 4244 International 


Parkway, Suite 120, Atlanta, Georgia 


30354. Please ensure that your 
comments are submitted within the 
specified comment period. Comments 
received after the close of the comment 
period will be marked “late.” EPA is not 
required to consider these late 
comments. 

1. Electronically. If you submit an 
electronic comment as prescribed 
below, EPA recommends that you 
include your name, mailing address, 
and an e-mail address or other contact 
information in the body of your 
comment. Also include this contact 
information on the outside of any disk 
or CD ROM you submit, and in any 
cover letter accompanying the disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA’s policy is that EPA 
will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket. 
If EPA cannot read your comment due 
to technical difficulties and cannot 
contact you for clarification, EPA may: 
not be able to consider your comment. 

i. E-mail. Comments may be sent by 
electronic mail (e-mail) to 
page.jee@epa.gov. Please include the 
text ‘Public comment on proposed 
rulemaking GA—112L—2004—1” in the 
subject line. EPA’s e-mail system is not 
an “‘anonymous access” system. If you 
send an e-mail comment directly 
without going through Regulation.gov, 
EPA’s e-mail system automatically 
captures your e-mail address. E-mail 
addresses that are automatically 
captured by EPA’s e-mail system are 
included as part of the comment that is 
placed in the official public docket. 

ii. Regulation.gov. Your use of 
Regulation.gov is an alternative method 
of submitting electronic comments to 
EPA. Go directly to Regulations.gov at 
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http://www.regulations.gov, then select 
Environmental Protection Agency at the 
top of the page and use the go button. 
The list of current EPA actions available 
for comment will be listed: Please 
follow the online instructions for 
submitting comments. The system is an 
“anonymous access” system, which 
means EPA will not know your identity, 
e-mail address, or other contact 
information unless you provide it in the 
body of your comment. 

iii: Disk or CD ROM. You may submit 
comments on a disk or CD ROM that 

you mail to the mailing address 

identified in section 2, directly below. 
These electronic submissions will be 
accepted in WordPerfect, Word or ASCII 
file format. Avoid the use of special 
characters and any form of encryption. 

2. By Mail. Send your comments to: 
Lee Page, Air Toxics Assessment and 
Implementation Section, Air Toxics and 
Monitoring Branch, Air, Pesticides and 


Toxics Management Division, Region 4, 


U.S. Environmental Protection Agency, 
61 Forsyth Street, SW., Atlanta, Georgia 
30303-8960. Also, send duplicate 
copies of comments to Ron C. Methier, 
Chief, Air Protection Branch, Georgia 
Environmental Protection Division, 

. 4244 International Parkway, Suite 120, 
Atlanta, Georgia 30354. Please include 
the text “Public comment on proposed 
rulemaking GA—112L—2004-1” in the 
subject line on the first page of your 
comment. 

3. By Hand Delivery or Courier. 
Deliver your comments to: Lee Page; Air 
Toxics Assessment and Implementation 
Section; Air Toxics and Monitoring 
Branch; Air, Pesticides and Toxics 

. Management Division 12th floor; U.S. 

Environmental Protection Agency 

Region 4; 61 Forsyth Street, SW., 

Atlanta, Georgia 30303-8960. Such 

deliveries are only accepted during the 

Regional Office’s normal hours of 

operation. The Regional Office’s official 

hours of business are Monday through 

Friday, 9 to 3:30 excluding Federal 

holidays. Duplicate copies of comments 

should be delivered to Ron C. Methier, 

Chief, Air Protection Branch, Georgia 

Environmental Protection Division, 

4244 International Parkway, Suite 120, 

Atlanta, Georgia 30354. 


C. How Should I Submit CBI to the 
Agency? 

Do not submit information that you ~ 
consider to be CBI electronically to EPA. 
You may claim information that you 
submit to EPA as CBI by marking any 
part or all of that information as CBI (if 
you submit CBI on disk or CD ROM, 
mark the outside of the disk or CD ROM 
as CBI and then identify electronically 
within the disk or CD ROM the specific 


information that is CBI). Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

In addition to one complete version of 
the comment that includes any 
information claimed as CBI, a copy of 
the comment that does not contain the 
information claimed as CBI must be 
submitted for inclusion in the official 
public regional rulemaking file. If you 
submit the copy that does not contain 
CBI on disk or CD ROM, mark the 
outside of the disk or CD ROM clearly 
that it does not contain CBI. Information 
not marked as CBI will be included in 
the public file and available for public 
inspection without prior notice. If you 
have any questions about CBI or the 
procedures for claiming CBI, please 
consult the person identified in the FOR 
FURTHER INFORMATION CONTACT section. 


D. What Should I Consider as I Prepare 
My Comments for EPA? 


You may find the following 
suggestions helpful for preparing your 
comments: 

1. Explain your views as clearly as 
possible. 

2. Describe any assumptions that you 
used. 

3. Provide any technical information 
and/or data you used that support your 
views. 

4. If you estimate potential burden or 
costs, explain how you arrived at your 
estimate. 

5. Provide specific examples to 
illustrate your concerns. 

6. Offer alternatives. 

7. Make sure to submit your 


‘comments by the comment period 


deadline identified. 

8. To ensure proper receipt by EPA, 
identify the appropriate regional file/: 
rulemaking identification number in the 
subject line on the first page of your 
response. It would also be helpful if you 
provided the name, date, and Federal 
Register citation related to your 
comments. 


II. Background 


On April 15, 1998, the Environmental 
Protection Agency (EPA) promulgated 
the National Emission Standards for 
Hazardous Air Pollutants from the Pulp 
and Paper Industry (see 63 FR 18504) 
which was codified in 40 CFR part 63, 
subpart S, “National Emission 
Standards for Hazardous Air Pollutants 
from the Pulp and Paper Industry” 
(Pulp and Paper MACT J). The 
International Paper Augusta Mill in 
Augusta, Georgia, is one of eleven pulp 
and paper mills operating in the State 
and subject to subpart S. 


On September 9, 2004, the Georgia 
Environmental Protection Division 
(GEPD) requested delegation of subpart 
S under 40 CFR 63.94 for the 
International Paper Augusta Mill. EPA 
received the request on September 13, 
2004. Specifically, GEPD requested 
approval to implement and enforce EPA 
approved alternative title V permit 
terms and conditions in place of the 
otherwise applicable requirements of 
subpart S under the process outlined in 
40 CFR 63.94. As part of its request to 
implement and enforce alternative terms 
and conditions in place of the otherwise 
applicable Federal section 112 Clean Air 
Act (CAA) standards, GEPD also . 
requested, under 40 CFR 63.91, up-front 
approval of its demonstration that GEPD 
has adequate authorities and resources 
to implement and enforce all delegable 
CAA section 112 programs and rules. 
The purpose of this demonstration is to 
streamline the approval process for 
future CAA section 112(1) applications. 

Under CAA section 112(1), EPA may 
approve State or local rules or programs 
to be implemented and enforced in 
place of certain otherwise applicable 
CAA section 112 Federal rules, emission 
standards, or requirements. The Federal 
regulations governing EPA’s approval of 
State and local rules or programs under 
section 112(1) are located at 40 CFR part 
63, subpart E (see 65 FR 55810, dated 
September 14, 2000). Under these 
regulations, a State or local air pollution 
control agency has the option to request 
EPA’s approval to substitute alternative 
requirements and authorities that take 
the form of permit terms and conditions 
instead of source category regulations. 
This option is referred to as the 
equivalency by permit (EBP) option. To 
receive EPA approval using this option, 
the requirements of 40 CFR 63.91 and 
63.94 must be met. 

The EBP process comprises three 
steps. The first step (see 40 CFR 63.94(a) 
and (b)) is the “up-front approval” by 
EPA of the State EBP program. The 
second step (see 40 CFR 63.94(c) and 
(d)) is the State’s submittal of alternative 
section 112 requirements in the form of 
pre-draft permit terms and conditions, 
which EPA reviews for a determination 
of equivalency. If EPA finds the pre- 
draft permit terms and conditions 
equivalent, it approves the State’s 
alternative requirements and notifies the 
State in writing. The third step (see 40 
CFR 63.94(e)) is incorporation of the 
EPA approved pre-draft permit terms 
and conditions into a specific title V 
permit through the title V permit 
issuance process. Until completion of 
step three, all requirements of the Pulp 


- and Paper MACT I remain the federally 
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enforceable and applicable requirements 
for the International Paper Augusta Mill. 

The instant rulemaking involves step 
one of the EBP process. The purpose of 
step one, the “up-front approval”’ of the 
EBP program, is three fold: (1) It ensures 
that GEPD meets the § 63.91(b) criteria 
for up-front approval common to all 
approval options; (2) it provides a legal 
foundation for GEPD to replace the 
otherwise applicable Federal section 
112 requirements with alternative, 
federally enforceable requirements that 
will be reflected in final title V permit 
terms and conditions; and (3) it 
delineates the specific sources and 
Federal emission standards for which 
GEPD will be accepting delegation 
under the EBP option. 

Under § 63.94(b) and 63.91, GEPD’s 
request for up-front approval is required 
to include the identification of the 
sources and the source categories for 
which the State is seeking authority to 
implement and enforce alternative 
requirements, the identification of the 
existing section 112 standard for which 
the State is seeking authority to 
implement and enforce alternative 
requirements, and a one time 
demonstration that the State has an 
approved title V operating permit 
program that permits the affected 
sources. In addition, § 63.94(b) requires 
the State to consult with the EPA 
regional office regarding the number of 
sources in a category. 


Ill. Final Action 


After reviewing the request for 
approval of GEPD’s EBP program for 
subpart S, EPA has determined that this 
request meets all the requirements 
necessary to qualify for up-front 
. program approval under CAA section 
112(1) and 40 CFR 63.91 and 63.94. 
GEPD’s request includes the 
identification of the sources and the 
source categories for which the State is 
seeking authority to implement and 
enforce alternative requirements 
(International Paper’s Augusta, Georgia, 
facility: Pulping System Sources at Pulp 
Mills). GEPD’s request also includes a 
one time demonstration of an approved 
title V permitting program (GEPD 
received full EPA approval for its title 
V permitting program on August 7, 
2000), and an identification of the 
existing section 112 standard for which 
it is seeking authority to implement and 
enforce alternative requirements (Pulp 
and Paper MACT J). Finally, GEPD has 
consulted with the EPA Regional Office 
regarding the number of sources in this 
category. Accordingly, EPA approves 
GEPD’s request for program approval to 
. implement and enforce alternative - 
requirements in the form of title V 


permit terms and conditions for 
International Paper Augusta Mill for 
subpart S (step one approval). 

The EPA is publishing this rule 
without prior proposal because the 
Agency views this as a noncontroversial 
submittal and anticipates no comments 
that would result in amending the direct 
final rule language (significant or 
adverse comments). However, in the 
proposed rules section of this Federal 
Register publication, EPA is publishing 
a separate document that will serve as 
the proposal to approve the section 
112(l) provisions should significant or 
adverse comments be filed. This rule 
will be effective January 3, 2005, 
without further notice unless the 
Agency receives significant or adverse 
comments by November 23, 2004. 

If the EPA receives such comments, 
then EPA will publish a document 
withdrawing the final rule and 
informing the public that the rule will 
not take effect. All public comments 
received will then be addressed in a 
subsequent final rule based on the 
proposed rule. The EPA will not 
institute a second comment period. 
Parties interested in commenting should 
do so at this time. If no such comments 
are received, the public is advised that 
this rule will be effective on January 3, 
2005, and no further action will be 
taken on the proposed rule. Please note 
that if we receive significant or adverse 
comment on an amendment, paragraph, 
or section of this rule and if that 
provision may be severed from the 
remainder of the rule, we may adopt as 
final those provisions of the rule that are 
not the subject of significant or adverse 


. comment. 


IV. Statutory and Executive Order 
Reviews 


A. Executive Order 12866 


Under Executive Order 12866 (58 FR 
51735, October 4; 1993), this action is 
not a “significant regulatory action’’ and 
therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
“Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001). Also, this action is not subject 


to Executive Order 13045, entitled, 


“Protection of Children from 
Environmental Health Risks and Safety 
Risks,”’ because it is not an 
“economically significant” action under 
Executive Order 12866. 


B. Executive Order 13175 


This rule also does not have tribal 
implications because it will not have a 


substantial direct effect on one or more 
Indian tribes on the relationship 

between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the — 
Federal Government and Indian tribes, 

as specified by Executive Order 13175 
(65 FR 67249, November 9, 2000). Thus, 
Executive Order 13175 does not apply. 

to this rule. 


C. Executive Order 13132 


This action also does not have 
federalism implications because it does 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a State program implementing 
a Federal program, and does not alter 
the relationship or the distribution of 
power and responsibilities established 
in the Clean Air Act. Thus, Executive 
Order 13132 does not apply to this rule. 


D. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA), 
as amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (SBREFA), 5 U.S.C. 601 et seq. 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small not-for- 
profit enterprises, and small 
governmental entities with jurisdiction 
over populations of less than 50,000. 
This rule will not have a significant 
impact on a substantial number of small 
entities because approvals under 40 CFR 
63.94 do not create any new 
requirements but simply allows the 
State to implement and enforce permit 
terms in place of Federal requirements 
that the EPA is already imposing. 
Therefore, because this approval does 
not create any new requirements, I 
certify that this action will not have a 
significant economic impact on a 
substantial number of small entities. 


E. Unfunded Mandates 


Under section 202 of the Unfunded 
Mandates Reform Act of 1995 
(Unfunded Mandates Act), signed into 
law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
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may result in estimated annual costs to 
State, local, or tribal governments in the 
aggregate, or to private sector, of $100 
million or more. Under section 205, 
EPA must select the most cost-effective 
and least burdensome alternative that 
achieves the objectives of the rule and 
is consistent with statutory 
requirements. Section 203 requires EPA 
to establish a plan for informing and 
advising any small governments that 
may be significantly or uniquely 
impacted by the rule. 

EPA has determined that the approval 
action promulgated does not include a 
Federal! mandate that may result in 
estimated annual costs of $100 million 
or more to either State, local, or tribal 
governments in the aggregate, or to the 
private sector. This Federal action 
allows Alabama to implement 
equivalent alternative requirements to 
replace pre-existing requirements under 
Federal law, and imposes no new 
requirements. Accordingly, no 
additional costs to State, local, or tribal 
governments, or to the private sector, 
result from this action. 


F. Submission to Congress and the 
-Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘“‘major rule”’ as 
defined by 5 U.S.C. 804(2). 


G. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104— 
113, section 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. The NTTAA directs EPA to 


provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. This 
action does not involve technical 
standards. Therefore, EPA did not 
consider the use of any voluntary 
consensus standards. 


H. Petitions for Judicial Review 


Under section 307(b)(1) of the Clean | 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by January 3, 2005. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 


List of Subjects in 40 CFR Part 63 


Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Hazardous 
substances, Intergovernmental relations, 
Reporting and recordkeeping 
requirements. 


Dated: October 19, 2004. 
J. I. Palmer, Jr., — 
Regional Administrator, Region 4. 


# Title 40, chapter I, part 63 of the Code 


of Federal Regulations is amended as 
follows: 


PART 63—[AMENDED] 


w 1. The authority citation for part 63 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


Subpart E—Approval of State 
Programs and Delegation of Federal 
Authorities 


w 2. Section 63.99 is amended by adding 
paragraph (a)(10) to read as follows: 


§63.99 Delegated Federal authorities. 

(a) * 

(10) Georgia 

(i) [Reserved] 

(ii) Georgia Environmental Protection 
Division (GEPD) may implement and 
enforce alternative requirements in the 
form of title V permit terms and 
conditions for International Paper 
Augusta Mill, Augusta, Georgia, for 
subpart S of this part—National 


- Emission Standards for Hazardous Air 


Pollutants from the Pulp and Paper 
Industry. This action is contingent upon 
GEPD including, in title V permits, 


terms and conditions that are no less 
stringent than the Federal standard. In 
addition, the requirement applicable to 
the source remains the Federal section 
112 requirement until EPA has 
approved the alternative permit terms 
and conditions and the final title V 
permit is issued. 

* * * * * 


[FR Doc. 04—24409 Filed 11—1—04; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Federal Emergency Management 
Agency 


44 CFR Part 64 
[Docket No. FEMA-7853] 


Suspension of Community 


AGENCY: Federal Emergency 
Management Agency, Emergency 
Preparedness and Response Directorate, 
Department of Homeland Security. 
ACTION: Final rule. 


SUMMARY: This rule identifies 
communities, where the sale of flood 
insurance has been authorized under 
the National Flood Insurance Program 
(NFIP), that are suspended on the 
effective dates listed within this rule 
because of noncompliance with the 
floodplain management requirements of 
the program. If the Federa] Emergency 
Management Agency (FEMA) receives 
documentation that the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 
DATES: The effective date of each 
community’s suspension is the third 
date (‘‘Susp.”’) listed in the third column 
of the following tables. 

ADDRESSES: If you wish to determine 
whether a particular community was 
suspended on the suspension date, 
contact the appropriate FEMA Regional 
Office or the NFIP servicing contractor. 
FOR FURTHER INFORMATION CONTACT: 
Michael Grimm, Mitigation Division, 
500 C Street, SW., Room 412, 
Washington, DC 20472, (202) 646-2878. 
SUPPLEMENTARY INFORMATION: The NFIP 
enables property owners to purchase 
flood insurance which is generally not 
otherwise available. In return, 
communities agree to adopt and 
administer local floodplain management 
aimed at protecting lives and new 
construction from future flooding. 
Section 1315 of the National Flood 
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Insurance Act of 1968, as amended, 42 
U.S.C. 4022, prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program, 42 
U.S.C. 4001 et. seq.; unless an 
appropriate public body adopts 
adequate floodplain management 
measures with effective enforcement 
measures. The communities listed in 
this document no longer meet that 
statutory requirement for compliance 
with program regulations, 44 CFR part 
59 et. seq. Accordingly, the 
‘communities will be suspended on the 
effective date in the third column. As of 
that date, flood insurance will no longer 
be available in the community. 
However, some of these communities 
may adopt and submit the required 
documentation of legally enforceable 
floodplain management measures after 
this rule is published but prior to the 
actual suspension date. These 
communities will not be suspended and 
will continue their eligibility for the sale 
of insurance. A notice withdrawing the 
suspension of the communities will be 
published in the Federal Register. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 
communities by publishing a Flood 
Insurance Rate Map (FIRM). The date of 
the FIRM if one has been published, is 
indicated in the fourth column of the 
table. No direct Federal financial 
assistance (except assistance pursuant to 
the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP and identified 


for more than a year, on the Federal 
Emergency Management Agency’s 
initial flood insurance map of the 
community as having flood-prone areas 
(section 202(a).of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 
4106(a), as amended). This prohibition 
against certain types of Federal 
assistance becomes effective for the 
communities listed on the date shown 
‘in the last column. The Administrator 
finds that notice and public comment 
under 5 U.S.C. 553(b) are impracticable 
and unnecessary because communities 
listed in this final rule have been 
adequately notified. 

Each community receives a 6-month, 
90-day, and 30-day notification 
addressed to the Chief Executive Officer 


* that the community will be suspended 


unless the required floodplain 
management measures are met prior to 
the effective suspension date. Since 
these notifications have been made, this 
final rule may take effect within less 
than 30 days. 

National Environmental Policy Act. 
This rule is categorically excluded from 
the requirements of 44 CFR part 10, 
Environmental Considerations. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act. The 
Administrator has determined that this 
rule is exempt from the requirements of 
the Regulatory Flexibility Act because 
the National Flood Insurance Act of 
1968, as amended, 42 U.S.C. 4022, 
prohibits flood insurance coverage 
unless an appropriate public body 
adopts adequate floodplain management 
measures with effective enforcement 
measures. The communities listed no 
longer comply with the statutory 


requirements, and after the effective 
date, flood insurance will no longer be 
available in the communities unless 
they take remedial action. 

Regulatory Classification. This final 
rule is not a significant regulatory action 
under the criteria of section 3(f) of 
Executive Order 12866 of September 30, 
1993, Regulatory Planning and Review, 
58 FR 51735. 

Paperwork Reduction Act. This rule 
does not involve any collection of 
information for purposes of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. 

Executive Order 12612, Federalism. 
This rule involves no policies that have 
federalism implications under Executive 
Order 12612, Federalism, October 26, 
1987, 3 CFR, 1991 Comp.; p. 252. 

Executive Order 12778, Civil Justice 
Reform. This rule meets the applicable 
standards of section 2(b)(2) of Executive 
Order 12778, October 25, 1991, 56 FR 
55195, 3 CFR, 1991 Comp.; p. 309. 


List of Subjects in 44 CFR Part 64 


Flood insurance, Floodplains. 


m Accordingly, 44 CFR part 64 is 
amended as follows: 


PART 64—[AMENDED] 


@ 1. The authority citation for part 64 

continues to read as follows: 
Authority: 42 U.S.C. 4001 et seq.; 

Reorganization Plan No. 3 of 1978, 3 CFR, 


1978 Comp.; p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp.; p. 376. 


§64.6 [Amended] 


m 2. The tables published under the 
authority of § 64.6 are amended as 
follows: 


State and location 


Community 


Effective date authorization/cancellation of 
No. sale of flood insurance in community 


Date certain 
Federal 
assistance 
no longer avail- 
able 
in special flood 
hazard areas 


Current effective 
map date 


Region iV 
Nashville, Town of, Nash County 


_ Rocky Mount, City of, Edgecombe County 
and Nash County. 
Tarboro, Town of, Edgecombe County 


Whitakers, Town of, Edgecombe County 
and Nash County. 


370167 
370092 
370094 | February 15, 


370095 


July 2, 1975, Emerg; January 17, 1986, 
Reg; November 3, 2004, Susp. 

January 17, 1974, Emerg; May 1, 1978, 
Reg; November 3, 2004, Susp. — 

1974, Emerg; January 5, 
1978, Reg; November 3, 2004, Susp. 

August 6, 1975, Emerg; April 15, 1980, 
Reg; November 3, 2004, Susp. 


Nov. 3 2004. 
Do. 
Do. 
Do. 


*Do = Ditto. 


Code for reading third column: Emerg.-Emergency; Reg.—Regular; Susp.—Suspension. 


| 

| : 
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David I. Maurstad, 

. Acting Mitigation Division Director, 
Emergency Preparedness and Response - 
Directorate. 

[FR Doc. 04—24396 Filed 11—1-04; 8:45 am] 
BILLING CODE 9110-12-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 


[DA 04-3230; MB Docket No. 03-5; RM- 
10393] 


Radio Broadcasting Services; 
Maplesville, AL 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: In response to a Notice of 
Proposed Rulemaking, 69 FR 34632 
(June 22, 2004), issued at the request of 
Alatron Corporation, Inc., this 
document grants the allotment of 
Channel 292A at Maplesville, Alabama, 
as the community’s first local aural 
transmission service. The coordinates 
for Channel 292A at Maplesville are 32— 
41-06 NL and 86-53-30 WL. An 
engineering analysis has determined 
that Channel 292A can be allotted at 
Maplesville at a site 11.6 kilometers (7.2 
miles) south of the community. A filing 
window for Channel 292A at 
Maplesville, Alabama will not be 
opened at this time. Instead, the issue of 
opening a filing window for this 
channel will be addressed by the 
Commission in a subsequent order. 
DATES: Effective November 29, 2004. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Victoria McCauley, Media Bureau, (202) 
418-2180. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MB Docket No. 03-5, 
adopted October 13, 2004, and released 
- October 15, 2004. The full text of this 
Commission decision is available for 
inspection and copying during regular 
business hours in the FCC’s Reference 
Information Center at Portals II, 445 
12th Street, SW., CY-A257, 
Washington, DC, 20554. This document 
may also be purchased from the 
Commission’s duplicating contractors, 
Best Copy and Printing, Inc., 445 12th 
Street, SW., Room CY-B402, 
Washington, DC 20554, telephone 1- 
800-378-3160 or http:// 
www.BCPIWEB.com. 


List of Subjects in 47 CFR Part 73 
Radio, Radio broadcasting. 


= Part 73 of Title 47 of the Code of 
Federal Regulations is amended as 
follows: 


PART 73—RADIO BROADCAST 
SERVICES 


@ 1. The authority citation for part 73 
reads as follows: — 


Authority: 47 U.S.C. 154, 303, 334, and 
336. 


§73.202 [Amended] 

w 2. Section 73.202(b), the Table of FM 
Allotments under Alabama, is amended 
by adding Maplesville, Channel 292A. 
Federal Communications Commission. 

John A. Karousos, 


Assistant Chief, Audio Division, Media 
Bureau. 


{FR Doc. 04—24436 Filed 11—1--04; 8:45 am] 


BILLING CODE 6712-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[DA 04-3231; MB Docket No. 04-72; RM- 
10857] ; 


Radio Broadcasting Services; Bethel 
and Windsor, NC 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: In response to petition for 
rule making filed by Eure 
Communications, Inc. and Lifeline 
Ministries, Inc. this document 
substitutes Channel 255C3 for Channel 
255A at Windsor, North Carolina, 


- . reallots Channel 255C3 from Windsor to 


Bethel, North Carolina, and modifies the 
Station WIAM license to specify 
operation on Channel 255C3 at Bethel. 
See 69 FR 17125, April 1, 2004. The 
reference coordinates for the Channel 
255C3 allotment at Bethel, North 
Carolina, are 35—48—25 and 77-22-44. 
With this action, the proceeding is 
terminated. 


DATES: Effective November 29, 2004. 
FOR FURTHER INFORMATION CONTACT: 
Robert Hayne, Media Bureau, (202) 418— 
2177. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Report and Order in MB 
Docket No.04—72 adopted October 13, 
2004, and released October 15, 2004. 
The full text of this decision is available 
for inspection and copying during 
normal business hours in the FCC 
Reference Information Center at Portals 
ll, CY-A257, 445 12th Street, SW., 
Washington, DC. The complete text of 


this decision may also be purchased 
from the Commission’s copy contractor, 
Best Copy and Printing, Inc., 445 12th 
Street, SW., Room CY—B402, 
Washington, DC 20554, telephone 1— 
800-378-3160 or http:// 
www.BCPIWEB.com. The Commission 
will send a copy of this Report and 
Order in a report to be sent to Congress 
and the General Accounting Office 
pursuant to the Congressional Review 
Act, see 5 U.S.C. 801(a)(1)(A). 


List of Subjects in 47 CFR Part 73 


Radio, Radio broadcasting. 


@ Part 73 of the Code of Federal 
Regulations is amended as follows: 


PART 73—RADIO BROADCAST 
SERVICES 


@ 1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303, 334 and 336. 
§73.202 [Amended] 


@ 2. Section 73.202(b), the Table of FM 
Allotments under North Carolina, is 
amended by removing Channel 255A at 
Windsor and by adding Bethel, Channel 
255C3. 


Federal Communications Commission. 
John A. Karousos, 


Assistant Chief, Audio Division, Media 
Bureau. 


[FR Doc. 04—24437 Filed 11—1—04; 8:45 am] 
BILLING CODE 6712-01-P 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


48 CFR Parts 1804, 1815, 1816, 1817, 
1823, 1837, and 1852 

RIN 2700—AD05 

Government Property and 
Miscellaneous Editorial Changes 


AGENCY: National Aeronautics arid 
Space Administration. 


ACTION: Final rule. 


SUMMARY: This final rule amends the 
NASA FAR: Supplement (NFS) to 
resolve a conflict in a Government 
Property clause and change all 
references to NASA Procedures and _ 
Guidelines (NPGs) documents to NASA 
Procedural Requirements (NPRs) 
documents. The changes are being made 
to insure that the applicable property 
clause gives consistent direction and 
that correct references are made to 
NASA requirements documents. 


EFFECTIVE DATE: November 2, 2004. 


ADDRESSES: Interested parties may 
submit comments, identified by RIN 
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number 2700—AD05 via the Federal 
eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments may also be submitted to Lou 
Becker, NASA, Office of Procurement, 
Contract Management Division (Code 
HK), Washington, DC 20546. Comments 
can also be submitted by e-mail to: 
Lou.Becker@nasa.gov. 


FOR FURTHER INFORMATION CONTACT: Lou 
Becker, NASA, Office of Procurement, 
Contract Management Division (Code 
HK), (202) 3584593, e-mail: 
Lou.Becker@nasa.gov. 


SUPPLEMENTARY INFORMATION: 
A. Background 


The clause at NFS 1852.245-71, and 
its Alternate I, currently provides 
conflicting direction regarding delivery 
of property. A review of the clause 
revealed that the original intent was for 
Alternate I to be substituted for 
direction in the basic clause—not to be 
additive. Also, based on an agency-wide 
review of policy directives and 
requirements, a decision was made to 
change all of the documents designated 
as NASA Procedures and Guidelines 
(NPGs) to reflect the title of NASA 
Procedural Requirements (NPRs). This 
final rule changes all references in the 
NASA FAR Supplement to reflect the 
proper designation of the documents. 


This is not a significant regulatory 
action and, therefore, was not subject to 
review under section 6(b) of Executive 
Order 12866, Regulatory Planning and 
Review, dated September 30, 1993. This 
rule is not a major rule under 5 U.S.C. 
804. 


B. Regulatory Flexibility Act 


This final rule is not expected to have 

a significant economic impact on a 
substantial number of small entities 
with the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., 
because it only corrects or clarifies 
current guidance and adds no new 
requirements. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because the changes do not 
impose recordkeeping or information 
collection requirements which require 
the approval of the Office of 
Management and Budget under 44 
U.S.C. 3501, et seq. 


List of Subjects in 48 CFR 1804, 1815, 
1816, 1817, 1823, 1837, and 1852 


Government procurement. 
Tom Luedtke, 


Deputy Chief Acquisition Officer/Director for 


Procurement. 


w Accordingly, 48 CFR parts 1804, 1815, 


1816, 1817, 1823, 1837, and 1852 are 
amended as follows: 


@ 1. The authority citation for 48 CFR 


PART 1823—ENVIRONMENT, ENERGY 
AND WATER EFFICIENCY, 
RENEWABLE ENERGY 
TECHNOLOGIES, OCCUPATIONAL 
SAFETY, AND DRUG-FREE 
WORKPLACE 


1823.1005 [Amended] 


= 10. Amend paragraph (b)(2)(ii) by 
removing ‘“NPG” and adding “NPR” in 
its place. 


parts 1804, 1815, 1816, 1817, 1823, 1837, PART 1837—SERVICE CONTRACTING 


and 1852 continues to read as follows: 
Authority: 42 U.S.C. 2473(c)(1). 


PART 1804—ADMINISTRATIVE 
MATTERS 


1804.402 [Amended] 


m 2. Amend paragraph (b) by removing 
“NPG 1600.6A, Communications 


1837.104 [Amended] 

m= 11. Amend paragraph (b) by removing 
“NPG” and adding “NPR” in its place. 
1837.203 [Amended] 


m@ 12-13. Amend paragraph (c) by 
removing ‘““NPG” and adding “NPR” in 
its place. 


Security Procedures and Guidelines”; by part 1852—SOLICITATION 


removing ‘““NPG 1620.1, Security 


PROVISIONS AND CONTRACT 


Procedures and Guidelines”’ and adding CLAUSES 


“NPR 1620.1, Security Procedural 
Requirements” in its place; and by 
removing the last reference to “NPG” 
and adding ‘‘NPR” in its place. 


1804.470-2 [Amended] 


a 3. Amend paragraph (a) introductory 
text by removing ‘““NPG”’ and adding 


“NPR” in its place. 


1804.470-3 [Amended] 


w@ 4—5. Amend paragraph (b) 
introductory text by removing “NPG” 
and adding ‘‘NPR”’ in its place; and 


1852.204-76 [Amended] 

w 14. Amend section 1852.204—76 by— 
w A. Revising the date of the clause to 
read NOV 2004; 

= B. In paragraph (b)(2), removing 
“NPG” and adding ‘‘NPR”’ in its place; 
= C. In paragraph (b)(3), removing “NPG 
1620.1, NASA Security Procedures and 
Guidelines” and adding 1620.1, 


- NASA Security Procedural 


Requirements” in its place; 
w D. In paragraph (d)(1), removing 
“NPG” and adding “NPR” in its place; 


amend paragraph (c) by removing ‘“NPG’’ and 


and adding ‘“‘NPR’” in its place. 


PART 1815—CONTRACTING BY 
NEGOTIATION 


1815.602 [Amended] 


m= 6. Amend Section 1815.602(1) by 
removing ‘““NPG” and adding ‘‘NPR” in 
its place. 


1815.7001 [Amended] 


= 7. Amend section 1815.7001 by 
removing ‘““NPG” and adding “NPR” in 
its place. 


PART 1816—TYPES OF CONTRACTS 
1816.506-70 [Amended] 


= 8. Amend section 1816.506—70 by 
removing “NPG” and adding “NPR”’ in 
its place. 


PART 1817—SPECIAL CONTRACTING 
METHODS 


1817.7101 [Amended] 


w 9. Amend paragraph (b) by removing 
“NPG” and adding “‘NPR”’ in its place. 


w E. In paragraph (e), removing “NPG” 
and adding ‘‘NPR” in its place. 


~ 1852.208-81 [Amended] 


, @ 15. Amend section 1852.208-81 by— 


w A. Revising the date of the clause to 
read NOV 2004; and 

= B. In paragraph (e), removing “NPG 
1490.5, NASA Procedures and © 
Guidelines for Printing, Duplicating, and 
Copying Management” and adding “NPR 
1490.5, NASA Procedural Requirements 
for Printing, Duplicating, and Copying 
Management” in its place. 


1852.211-70 [Amended] 


= 16. Amend section 1852.211-—70 by— 
w A. Revising the date of the clause to 
read NOV 2004; and 

= B. In paragraph (a), removing ‘““NPG” 
and adding ‘‘NPR’”’ in its place. 


1852.223-73 [Amended] 

= 17. Amend section 1852.223—73 by— 
w A. Revising the date of the clause to 
read NOV 2004, and in paragraph (a), 
removing ‘““NPG” and adding “NPR” in 
its place; and 


63460 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


= B. In ALTERNATE, revising the date 
to read NOV 2004, and removing ““NPG”’ 
and adding “NPR” in its place. © 


1852.235-72 [Amended] 

w 18. Amend section 1852.235—72 by— 
a A. Revising the date of the clause to 
read NOV 2004; and 

@ B. In paragraph (a)(4), removing 
“NPG” and adding ‘‘NPR” in its place. 


1852.242-73 [Amended] . 

w 19. Amend section 1852.242—73 by— 
ag A. Revising the date of the clause to 
read NOV 2004; and 

w B. In paragraph (a), removing “NPG” 
and adding ‘‘NPR” in its place. 


1852.245-71 [Amended] 

20. Amend section 1852.245—71 by— 
g A. Revising the date of the clause to 
read NOV 2004; and 

w B. Revising ALTERNATE I to read as 
follows: 


1852.245-73 Installation—Accountable 
Government Property. 


* * * * * 


Alternate I (NOV 2004) 


As prescribed in 1845.106—70(b)(4), 
substitute the following for paragraph 
(b)(1)(i) of the basic clause: 

(i) The contractor shall not utilize the 
installation’s central receiving facility 
for receipt of Contractor-acquired 
property. However, the Contractor shall 
provide listings suitable for establishing 
accountable records of all such property 
' received, on a quarterly basis, to the 
Contracting Officer and the Supply and 
Equipment Management Officer. 


[FR Doc. 04—24126 Filed 11—1—04; 8:45 am] 
BILLING CODE 7510-01-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 648 


[Docket No. 040809233—4289-02; I.D. © 
080304B] 


RIN 0648-AR55 


Fisheries of the Northeastern United 
States; Atlantic Sea Scallop Fishery 
and Northeast Multispecies Fishery; 
Framework 16 and Framework 39 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Final rule. 


SUMMARY: NMFS implements 
concurrently Framework 16 to the 


Atlantic Sea Scallop Fishery 
Management Plan (Scallop FMP) and 
Framework 39 to the Northeast 
Multispecies FMP (Multispecies FMP) 
(Joint Frameworks) developed by the 
New England Fishery Management 


Council (Council). The Joint 


Frameworks establish Scallop Access 
Areas within Northeast (NE) - 
multispecies Closed Area I (CAI), Closed 
Area II (CAI), and the Nantucket 
Lightship Closed Area (NLCA). The NE 
multispecies closed areas are closed 
year-round to all fishing that is capable 
of catching NE multispecies, including 
scallop fishing. The Joint Frameworks 
allow the scallop fishery to access the 
scallop resource within portions of the 
NE multispecies closed areas during 
specified seasons, and ensure that NE 
multispecies catches by scallop vessels 
are Consistent with the Multispecies 
FMP. The Joint Frameworks also revise 


. the Essential Fish Habitat (EFH) closed 


areas implemented under Amendment 
10 to the Scallop FMP (Amendment 10) 
in order to make the areas consistent 
with the EFH closures under the 
Multispecies FMP, as established by 
Amendment 13 to the Multispecies FMP 
(Amendment 13). 

DATES: Effective November 2, 2004, 
except the amendments to 

§§ 648.10(b)(1)(iv); 648.59(b)(5)(ii), 
(c)(5)(ii), and (d)(5)(ii); and 648.60(g) 
which will be effective upon approval of 
reporting and recordkeeping 
requirements by OMB and upon 
subsequent publication in the Federal 
Register. 


ADDRESSES: Copies of the Joint 
Frameworks, their Regulatory Impact 


‘Review (RIR), including the Initial 


Regulatory Flexibility Analysis (IRFA), 
and the Environmental Assessment (EA) 
are available on request from Paul J. 
Howard, Executive Director, New 
England Fishery Management Council, 
50 Water Street, Newburyport, MA 
01950. These documents are also 
available online at http:// 
www.nefmc.org. NMFS prepared a Final 
Regulatory Flexibility Analysis (FRFA), 
which is contained in the Classification 
section of the preamble of this rule. 
Copies of the FRFA and the Small Entity 
Compliance Guide are available from 
the Regional Administrator, Northeast 
Regional Office, NMFS, One Blackburn 
Drive, Gloucester, MA 01930-2298, and 
are also available via the Internet at 
http://www.nero.nmfs.gov. 

Written comments regarding the 
burden-hour estimates or other aspects 
of the collection-of-information 
requirements contained in this rule 
should be submitted to the Regional 
Administrator at One Blackburn Drive, 


Gloucester, MA 01930, and by e-mail to 
David_Rostker@omb.eop.gov, or fax to 
(202) 395-7285. 

Comments may also be submitted 
electronically through the Federal e- 
Rulemaking portal: http:// 
www.regulations.gov. 


FOR FURTHER INFORMATION CONTACT: 
Peter W. Christopher, Fishery Policy 
Analyst, 978-281-9288; fax 978-281- 
9135. 


SUPPLEMENTARY INFORMATION: 
Background 


The Joint Frameworks were adopted 
by the Council on February 24, 2004. 
The Council initially submitted the Joint 
Frameworks and associated analyses on 
April 20, 2004, and a final revised 
submission was provided to NMFS on 
July 2, 2004. The Joint Frameworks were 
developed to establish Scallop Access 
Areas within the NE multispecies closed 
areas (CAI, CAII, and NLCA). The 
regulations that govern these NE 
multispecies closed areas prohibit 
fishing for scallops to prevent NE 
multispecies mortality, as scallop gear is 


capable of catching NE multispecies. 


The Scallop Access Area Program 
allows scallop vessels to have controlled 
access to these areas in order to harvest 


‘appropriately from the large biomass of 


scallops in the NE multispecies closed 
areas. 

Amendment 10, which was 
implemented by a final rule published 
June 23, 2004 (69 FR 35194) 
contemplated that a controlled access 
program for the NE multispecies closed 
areas would be incorporated into the 
area rotation program through 
scheduled openings of the areas. 
However, Amendment 10 did not 
include the detailed management 
measures, particularly with respect to 
NE multispecies bycatch, that were 
necessary to implement the access 
program under Amendment 10. In 
addition, in order to allow controlled 
access by scallop vessels to the NE 
multispecies closed areas, 
complementary action was necessary 
under the Multispecies FMP. In order to 
ensure that the management measures 
included in Amendment 13 and their 
environmental impacts were considered 
under the action to allow scallop fishing 
in the NE multispecies closed areas, the 
Council delayed action on the Joint 
Frameworks until Amendment 13 was 
completed by the Council (Amendment 
13 was implemented through a final 
rule published April 27, 2004 (69 FR 
22906)). As a result, the Council and 
NMFS ensured that the effects of 
allowing controlled access to the NE 
multispecies closed areas by the scallop 
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fleet would be fully considered in light 
of the overall impacts on NE * 
multispecies under Amendment 13 and 
Amendment 10. 

Finally, due to inconsistency between 
the Multispecies FMP and the Scallop 
FMP with respect to closures to protect 
EFH, the Joint Frameworks make the 
EFH closed areas the same in the 
Scallop FMP as in the Multispecies 
FMP. : 


In the proposed rule, NMFS requested. 


comment on all proposed measures, but 
specifically highlighted two issues 
about which NMFS had concerns. These 
were: Reallocation of Georges Bank (GB) 
yellowtail flounder (yellowtail) bycatch 
TAC to the Scallop Access Area 

. Program after December 1 of each year; 
and dissemination of information by 
NMFS to trigger voluntary industry 
action to avoid bycatch. A discussion of 
these issues, including NMFS’s 
consideration of public comments on 
the issues, follows. 


1. Reallocation of GB Yellowtail Bycatch 
TAC 


This measure is being implemented 
through this final rule and is described 
in detail in Item 9 of this preamble. The 
measure requires that the Regional 
Administrator (RA) monitor catches of 
GB yellowtail reported by both scallop 
and NE multispecies vessels and, on or 
after December 1 each year, determine 
whether the GB yellowtail allocation for 
the Scallop Access Area can be 
increased without resulting in total 
catches above the overall allocation of 
GB yellowtail. NMFS expressed concern 
in the proposed rule that it may be too 
early in the multispecies fishing year, 
which begins on May 1 each year, to 
assess effectively the likelihood of 
attaining the overall GB yellowtail 
allocation; the NE multispecies fishery 
continues through April 30. In addition, 
NMFS stated that it may not be possible 
for the scallop fishery to utilize 
effectively an additional yellowtail 
allocation before the Scallop Access 
Areas close to scallop fishing on 
February 1 each year. NMFS received 
two comments in support of this 
measure; see comment 7 in the 
“Comments and Responses” section of 
this final rule. After considering the 
Council’s rationale and public 
comments, NMFS has approved this 
measure because historical landings of 
yellowtail, including those in the 
current fishing year, could allow for 
projections in December, if data are 
found to be adequate. However, if data 
for projections are inadequate, the 
measure does not require an adjustment 
of the yellowtail bycatch TAC for the 
scallop fleet. Therefore, since this 


flexibility is built into the program, 
NMFS has included it in the measures 
implemented by this final rule. NMFS 
notes, however, that the timing of an 
adjustment is likely to limit additional 
catch of yellowtail and continuation of 
the scallop fishery to a very short 
period, since the Access Area season 
ends on January 31 of each year. 


2. Dissemination of Information by 
NMFS Triggering Voluntary Action by 
Industry To Avoid High Bycatch 


NMFS noted its concern in the 
proposed rule about a provision in the 
Joint Frameworks that encouraged 
NMFS to disseminate information on a 
real-time basis voluntarily provided by 
vessel operators about bycatch to the 
entire scallop fleet. The Council 
included the measure hoping that the 
scallop industry would avoid areas or 
times of high bycatch of yellowtail and 
other species and take voluntary action 
to reduce such bycatch based on 
information provided by vessel 
operators. While the Joint Frameworks 
document stated that either NMFS or 
the Council would distribute this 
information, the public comments on 
this measure indicate that commenters 
expect that NMFS would provide-the 
full suite of information suggested by 
the Council (see Comment 8 in the 
“Comments and Responses” section of 
this preamble). 

NMFS does not consider the Council’s 
request to implement this program to be 
a specific recommendation by the 
Council subject to approval or 
disapproval. Because the proposed 
system is merely a recommendation and 
is not fully developed, NMFS is not 
implementing this program at this time. 
The Council envisioned such a system 
would use the VMS units that are 
mandatory on scallop vessels. NMFS 
concludes that the costs of such 
dissemination of information 
industry would be high and the benefits 
of such a voluntary program are 
uncertain. Although not included in any 
cost analysis in the EA, the cost of VMS 
messages is typically determined by the 
number of characters in the message. 
One 5-line message sent to all scallop 
vessels would cost thousands of dollars. 
To include sufficient information to be 
useful, messages about bycatch hot- 
spots would need to be detailed. 
Whether the Council intended NMFS or 
the industry to pay for such messages, 
which was unspecified in the Joint 
Frameworks document, it is certain that, 
over the course of the fishing year, the 
cost of several messages would be 
substantial. NMFS recognizes that full- 
scale industry reaction to avoid bycatch 
could slow attainment of bycatch TACs 


and extend the scallop fishery. 
However, for such a program to be 
viable, more development is necessary, 
including full consideration of costs, 
benefits, regulatory requirements, full 
industry commitment, and incentives. 
Without such considerations, such a 
program cannot be expected to achieve 
its intended goals. Although NMFS is 
not required to and is not taking any 
specific action to follow the Council’s 
urging to disseminate bycatch 
information, NMFS intends to post 
landing, catch, and bycatch TAC reports 
on its web page. Such information will 
allow the industry to make adjustments 
in fishing practices. Finally, the scallop 
industry has full discretion to take 
voluntary action to avoid bycatch using 
information typically shared among 
vessels. 


Approved Management Measures 


The approved management measures 
that are applicable to the fishery within 
the Scallop Access Areas in CAI, CAII, 
and NLCA are summarized in Items 1- 
13 below, and the remaining approved 
measures are described in Items 14-16. 


1. Scallop Access Areas 


Scallop Access Areas are 
implemented within portions of CAI, 
CAII, and NLCA. While the coordinates 
are specified in the regulations 
implemented by this final rule, the areas 
are generally described as the central 
portion of CAI, the southern portion of 
CAII, and the eastern portion of NLCA. 
The Scallop Access Areas are intended 
to focus scallop fishing in the most 
productive scallop areas to maximize 
scallop yield while minimizing bycatch 
of other species and impacts on EFH. 


2. Rotation of Access Areas 


Two of the three Scallop Access Areas 
will be open for access each fishing 
year. CAII and NLCA will be opened for 
the rest of the 2004 fishing year, 
followed by CAI and CAII in the 2005 
fishing year, and CAI and NLCA in the 
2006 fishing year. This cycle repeats 
beginning in the 2007 fishing year, 
unless modified by the Council through 
additional framework action or an 
amendment to the Scallop FMP. 


3. Number of Trips, DAS Charges, and 
Scallop Possession Limits 


The total DAS allocated for scallop 
Access Area fishing, the number of 
access trips into each area, the DAS 
charge per trip, and the scallop 
possession limit are specified for each 
Scallop Access Area. These measures 
are established for vessels issued 
limited access scallop permits according 
to permit category: Full-time, Part-time, 
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and Occasional. Vessels in each permit 
category are allocated a specific number 
of DAS for use in Scallop Access Areas, 
with a specified number of DAS charged 
for each area trip, regardless of actual 
trip length. In addition, the Joint 
Frameworks specify the maximum 
number of trips that can be made into 
any one Access Area, by vessel permit 


category. The Joint Frameworks also 
allocate a possession limit for trips into 
each Access Area. 

The following tables provide the trip, 
DAS charges, and possession limits, by 
permit category and by year, through 
2006. The Hudson Canyon (HC) Access 
Area trip allocations, DAS charges, and 
possession limits are included in the 


table as part of the complete area 
rotation program implemented under 
Amendment 10. Part-time and 
Occasional scallop vessels have separate 
allocations for the HC Access Area in 
the 2004 fishing year because the 
possession limit and DAS charges are 
different between the Closed Area 
Access Areas and the HC Access Area. 


TABLE 1.—TOTAL NUMBER OF ACCESS AREA TRIPS AND DAS CHARGE PER TRIP 


Fishing year 


Access area 


Maximum 
trips per 


Total number of trips; and DAS charge per trip 


area and 


per vessel Full-time 


Part-time. Occasional 


Closed Area II 


Closed Area | 
Closed Area Il 


Closed Area | 


Nantucket Lightship 
Hudson Canyon 


Hudson Canyon 


7 trips; 12 DAS 


2 
1 
4 
1 | 5 trips; 12 DAS 
1 
3 
1 
1 


2 trips; 12 DAS 


2 trips; 11.2 DAS .... | 1 trip; 7 DAS. 


1 trip; 12 DAS 
2 trips; 12 DAS 


1 trip; 12 DAS. 
1 trip; 5 DAS. | 


1 trip; 9.6 DAS 1 trip; 2 DAS. 


TABLE 2.—POSSESSION Limits BY AREA, FISHING YEAR, AND PERMIT CATEGORY 


Fishing year Access area 


Possession limit 


Full-time 


Part-time 


Occasional 


Closed Area Il 
Nantucket Lightship 
Hudson Canyon 
Closed Area | 
Closed Area Il 
Hudson Canyon 
Closed Area | 
Nantucket Lightship 


18,000 Ib (8,165.kg) 


18,000 Ib (8,165 kg) 


18,000 Ib (8,165 kg) 


16,800 Ib (7,620 kg) 


18,000 Ib (8,165 kg) 
18,000 Ib (8,165 kg) 


14,400 Ib (6,532 kg) 


10,500 Ib (4,763 kg). 


18,000 Ib (8,165 kg). 
7,500 Ib (3,402 kg). 


3,000 Ib (1,361 kg). 


4. Scallop TAC 


The management measures within the 
Scallop Access Areas are established to 
attain a target TAC of scallops as 
specified in the area rotation program 
established by Amendment 10. These 
TACs will be used to. monitor fishing 
activity and determine whether to adjust 
fishing effort levels for future years. 
These TACs are also used to calculate 
TAC set-asides for research, observer 
coverage, and general category vessels. 
These TAC set-asides are established as 
absolute limits on the amount of 
scallops harvested during a specific 
activity, and that activity will cease 
when the set-aside TAC is attained. The 
overall target TACs for the scallop 
fishery are: (1) 8,395,203 lb (3,808 mt) 
for CAII and 7,718,384 lb (3,501 mt) for 
NLCA in the 2004 fishing year; (2) 
3,243,000 Ib (1,471 mt) for CAI and 
7,698,542 lb (3,492 mt) for CAII in the 
2005 fishing year; and (3) 2,824,122 Ib 
(1,281 mt) for CAI and 6,796,852 Ib 
(3,083 mt) for NLCA in the 2006 fishing 
year. 


5. One-for-One Trip Exchanges 


The Joint Frameworks allow limited 
access vessels to exchange access area 
trips with other vessels. In the 2004 
fishing year, vessels are allowed to enter 
into agreements to exchange trips for 3 
months following implementation of the 
Joint Frameworks. After the 3-month - 
period, vessel owners will not be 
allowed to negotiate exchanges of trips. 
In subsequent fishing years, owners may 
exchange trips until June 1 each year. 
Vessel owners are allowed to use trips 
authorized under the trip exchange 
program for the remainder of the fishing 
year. Because trip allocations, DAS 
charges, and possession limits differ 
between scallop permit categories, 
vessels must exchange only with vessels 
issued permits in the same scallop 
permit category. Since Occasional 
vessels are allocated only one trip, they 
are not eligible to exchange trips. 


6. General Category Access Provisions 


When reporting and recordkeeping 
requirements submitted to OMB for 
review have been approved, another 


final rule will be published to announce 
when vessels issued open-access general 
category scallop permits will be allowed 
to fish within the Scallop Access Areas 
subject to the restrictions specified © 
below. This provision includes 
additional management restrictions in 
order to ensure accurate accounting of 
catch, and to ensure that general 
category fishing effort does not cause 
bycatch or excessive effort and mortality 
on scallops. The Joint Frameworks 
amend the Multispecies FMP to allow 
general category vessels to fish within 
the NE multispecies closed areas, where 
such fishing is otherwise prohibited. 
General category vessels are subject to 
the following restrictions: 

a. A possession limit of 400 lb (181.4 
kg) of shucked or 50 U.S. bushel (17.6 
hl) of in-shell scallops per trip. 

_ b. A set-aside TAC for general 
category vessels, equal to 2 percent of 
the overall scallop TAC for each Scallop 
Access Area, requiring general category 
vessels to stop fishing in the specific 
Scallop Access Area once the set-aside 
TAC is reached. The general category 
set-aside TACs for 2004, 2005, and 


| Nantucket Lightship ............ 
| 
| 
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2006, are as follows: (1) 2004; 167,904 
Ib (76 mt) in CAII and 154,368 lb (70 mt) 
in NLCA; (2) 2005; 64,860 Ib in CAI and 
153,971 lb (70 mt) in CAII; and (3) 2006; 
56,482 lb in CAI and 135,937 lb (62 mt) 
in NLCA. 
c. A limit on the number of trips that 
the general category fleet can take into 
the Scallop Access Areas, requiring 
- general category vessels to stop fishing 
in the specific Scallop Access Area ance 
the total number of allowed trips is 
reached. The limits on the number of 
trips general category vessels may take 
for 2004, 2005, and 2006, are as follows: 
(1) 2004; 420 trips. in CAII and 386 trips 

_ in NLCA; (2) 2005; 162 trips in CAI and 
385 trips in CAII; and (3) 2006; 141 trips 
in CAI and 340 trips in NLCA. 

d. A requirement to install and use a 
NMFS-certified VMS in order to notify 
NMFS when a vessel plans to fish in a 
Scallop Access Area. 

e. A prohibition on retaining or 
landing NE multispecies, with a 
requirement to report all catch of 
yellowtail, including discards, so that it 
can be counted against the yellowtail 
TAC for the scallop fishery. This 
restriction is consistent with the 
provisions for general category vessels 
fishing in other exempted fisheries 
under the Multispecies FMP. 

f. A requirement to carry at-sea 
observers when requested. 

g. VMS reporting of scallop and 
yellowtail catch to monitor fishery 


activity and bycatch. (These 
requirements are also required of 
limited access scallop vessels). 

h. A requirement that scallop dredge 
gear used within a Scallop Access Area 
be constructed with rings with a 
minimum diameter of 4 inches (10.2 
cm) (Amendment 10 imposed this 
requirement for General category vessels 
fishing in open areas, but delayed the 
implementation of the requirement until 
December 23, 2004). Dredge width for 
general category vessels cannot exceed 
10.5 ft (3.2 m). 

Access by general category vessels is 
not effective upon publication of this 
rule because of compliance and 
reporting requirements that require time 
for this sector of the industry to 
purchase VMS units and prepare for 
new compliance requirements. In 
addition, NMFS is awaiting approval by 
OMB of the reporting and recordkeeping 
requirements associated with these 
provisions. Therefore, the Access Area 
restriction for general category vessels 
will be made effective on the date of 
publication in the Federal Register 
indicating that OMB has approved the 
reporting requirements which will allow 
access and require compliance with the 
measures upon notification. 


7. Gear Restrictions 


Scallop vessels fishing within the 
Scallop Access Areas in CAI, CAII, and 
NLCA are required to use scallop dredge 


gear only. The minimum diameter for 
rings used in the scallop dredge is 4 
inches (10.2 cm). Amendment 10 
imposed the minimum ring size 
requirement for Limited Access vessels 
fishing in the HC Access Area, but 
delayed the requirement in the open 
areas until December 23, 2004. 


8. Scallop Access Area Season 


The CAI, CAII, and NLCA Scallop 
Access Areas are open to scallop fishing 
from June 15 through or 31 each 
year. 


9. Yellowtail Catch Limits 


The Scallop Access Area program is 


subject to a TAC for yellowtail set at 10 


percent of the total TAC established in 
Amendment 13 for each yellowtail 
stock. Two percent of this scallop 
fishery yellowtail bycatch TAC (i.e., 2 
percent of the 10-percent bycatch TAC, 
or 0.2 percent of the overall yellowtail 
TAC) is set aside for limited access 
scallop vessels to harvest during 
approved research, as described below. 
The TAC governing the Scallop Access 
Area fishery is, therefore, equal to 9.8 
percent of the overall yellowtail TAC for 
each stock. The following table specifies 
the yellowtail! bycatch TAC and 
yellowtail research TAC set-aside. 


Yellowtail stock 


Controlled access area 


Fishing year 


Access area by- 
catch TAC (10 
percent of total 

TAC) 


Controlled ac- 
cess fishery 
TAC (9.8 per- 
cent of total 
TAC) 


Research TAC 


Southern New England 


Nantucket Lightship 


Closed Area | and Closed 
Area W combined. 


2006 
2004 
2005 


733,037 Ib 
(332.5 mt) 
1,322,774 Ib 


2006 


‘To be updated annually according to the specifications procedure associated with the U.S./Canada Resource Sharing Understanding under 


the NE multispecies regulations. 


All scallop vessels (including general 
category vessels) fishing in the Scallop 
Access Areas are required to report all 
yellowtail catches (all catch, including 
discards) and all catch is counted 
toward the TAC. When the yellowtail 
TAC established for a Scallop Access 
Area is attained, the scallop fishery in 
the affected access area will be closed 
and any remaining access area trips will 
be redirected into open areas, as 
explained in Item 10 below. 


The Multispecies FMP established a 
TAC for yellowtail under the U.S./ 
Canada Resource Sharing 
Understanding in the Eastern U. S. / 
Canada Area, and the NE multispecies 
fishery within the area closes when the 
TAC is projected to be fully attained. If 
the U.S./Canada yellowtail TAC is fully 
attained, scallop trips within the 
Scallop Access Areas in the Eastern 
U.S./Canada Area (CAI and CAII) may 
continue, though retention of yellowtail 
will be prohibited, until the yellowtail 


catches by scallop vessels fully attain 
the scallop fishery’s yellowtail set-aside. 
At that time, the scallop fishery in the 
Scallop Access Areas will be closed and 
any remaining access area trips shall be 
redirected into open areas, as explained 
in Item 10 below. Any vessel that has 
declared and began a trip into the area 
for which the closure applies when the 
closure notice is made will be allowed 
to complete that trip. NMFS expects that 
projections of closure dates will ensure 
that remaining trips will not result in 


| 
4 
2004 | 154,764 Ib ........ | 152,780 Ib ........ | 3,086 Ib. 
(70.7 mt) (69.3 mt) (1.4 mt). 
; | 2005 | 436,956 Ib ........ | 428,138 Ib ........ | 8,818 Ib. 
(198.2 mt) (194.2 mt) (4.0 mt). 
| | 718,266 | 14,771 Ib. 
| | 1,296,318 Ib ..... | 26,455 Ib. 
| (588m) | (12 mi. 
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the yellowtail bycatch TAC being 
exceeded. 

NMFS will monitor the landings of 
scallops and yellowtail through vessel 
VMS reports, dealer reports, and at-sea 
observer reports and take appropriate 
action based on projections of whether 
_ the yellowtail harvest will be achieved. 
If available information is sufficient to 
make a projection shortly after 
December 1 each year that the catch of 
yellowtail by scallop vessels fishing in 
the Scallop Access Area is below the 
yellowtail TAC set for the GB yellowtail 
stock, and if the overall GB yellowtail 
TAC is not projected to be harvested in 
the remainder of the fishing year, the 
RA may enact measures to increase the 
Scallop Access Area yellowtail TAC 
allocated to scallop vessels fishing in - 
the Scallop Access Area. The yellowtail 
TAC may be increased only if such 
increase is not expected to cause the 
yellowtail TAC under the Multispecies 
FMP to be exceeded. 

The Joint Frameworks establish a set- 
aside of 2 percent of the yellowtail TAC 


allocated for the Scallop Access Area for 
the harvest of yellowtail during research 
approved under the existing scallop 
research TAC set-aside program. If 
research fishing that is conducted 
within the Scallop Access Areas is 
approved, a small amount of yellowtail 
shall be allocated for catch by the 
vessels involved in the research activity. 
This is intended to enable researchers to 
conduct their activities, even if the 
overall yellowtail TAC has been 
attained. Without this research set- 
aside, scallop research approved as part 
of the scallop TAC set-aside program 
would be prohibited if the Scallop 
Access Area were closed due to 
attainment of the yellowtail TAC. 


10. Trip Re-allocation if Scallop Access 
Area Is Closed 


If the yellowtail TAC is fully attained, 
the Scallop Access Areas will be closed 
before limited access scallop vessels 
have taken all of their NE multispecies 
closed area access trips. If the scallop 
access areas are closed before vessels 


have taken all of their allocated trips in 
the area, limited access scallop vessels 
will be allowed to take the same number 
of unused NE multispecies closed area 
Access Area program trips in open 
areas, up to the lesser of the following: 
(1) The difference in the number of 
equivalent DAS allowed for the affected 
Access Area and the number of DAS 
charged to a vessel for trips taken into 
the affected Access Area; or (2) the 
difference between open area DAS 
allocations specified in this rule with 
access and the 2004 default DAS 
allocation or open area DAS allocations 
prior to implementation of the Joint 
Frameworks (i.e., DAS allocations 
without access to the NE multispecies 
closed areas as specified in Amendment 
10). The following table summarizes the 
maximum number of DAS that a vessel 
may fish in open areas if the Access 
Area closes prior to completion of all 


Permit category 


Open Area DAS prior to the Joint Frameworks 


Open Area DAS under the Joint Frameworks 


Difference in DAS allocations 


Full-time 


‘Part-time 


Occasional 


Full-Time 


Part-time 
Occasional 


Maximum number of additional DAS to be used in Open 


Areas after Access Area Closure. 


Maximum number of additional DAS to be used in Open 
Areas after Access Area Closure, including traded trips. 


Full-time 


Part-time 


Occasional 


Full-time 


Part-time 


Occasional 


Full-time 


Part-time 


Occasional 


‘DAS implemented on September 15, 2004, under the default DAS adjustment as part of Amendment 10. 


The maximum number of DAS will 
only be available to a vessel if it has 
taken no trips in the Access Area prior 
to its closure. If a vessel has taken any 
trips into the Access Area, the 
maximum number of DAS that can be 
used in open areas will be deducted by 
the number of DAS charged for each trip 
in the Access Area. Trips acquired 
through a one-for-one trip exchange may 
also be used in open areas if a NE 
multispecies closed area Access Area 
closes. For example, a Full-time scallop 
vessel with two unused trips into the 
CAII Scallop Access Area in the 2004 
fishing year when the Access Area 
closes can fish an additional 20 DAS in 
open areas. A Full-time scallop vessel 
with one remaining trip into the CAII 
Scallop Access Area in the 2004 fishing 


year when the Access Area closes can 
fish an additional 12 DAS in open areas. 


If a vessel owner has increased the 
number of trips that his/her vessel may 
take in a Scallop Access Area through 
one-for-one trips exchanges with other 
vessel owners, the vessel may also use 
those trips in open areas when the 
Scallop Access Area fishery in a NE 
multispecies closed area has closed. For 
example, a Full-time scallop vessel that 
has traded away two HC trips and 
received two additional CAII trips in 
2005 could fish up to 48 additional DAS 
in the open areas if the CAII Scallop 
Access Area fishery closes before the — 
vessel has taken any trips in CAII. 


11. Finfish Possession Limits 


Limited access scallop vessels fishing 
in a Scallop Access Area are restricted 
to a possession limit of 1,000 lb (453.6 
kg) of all NE multispecies combined, 
including a maximum of 100 lb (45.4 kg) 
of cod, provided it is retained for 
personal use only. No cod may be sold 


from a scallop vessel participating in the 


Access Area program, and all cod- 
possessed on board must be head-on 
and gutted for ease of enforcement. 
Limited Access scallop vessels are ; 
restricted to existing possession limits 
for haddock, monkfish, and yellowtail. 
As explained above, yellowtail is further 
managed through the establishment of 
Scallop Access Area TACs, and 
possession of yellowtail will be 


OE 20 24 24 
8 96 
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prohibited when those TACs are 
attained. 


12. At-Sea Observer Coverage 


One percent of the scallop target TAC 
is set aside and available to help defray 
the cost of at-sea observers deployed on 
scallop vessels. Observers will collect 
information on catch and discards of 
scallops and other species including 
incidental catch of other finfish and sea 
turtles. Observer reports will provide 
information that will be used to monitor 
the yellowtail catch relative to the TAC 
for yellowtail, and for estimation of 
bycatch of other finfish and sea turtles. 
Vessels are allowed to catch extra 
scallops under the TAC set-aside, to 
help pay for the cost of carrying an 
observer on the vessel. This measure 
mirrors the observer set-aside 
established in Amendment 10, and is 
part of the Council’s standardized 
bycatch reporting methodology. 

The amount of observer coverage 
resulting from the 1-percent TAC is 
estimated to provide observer coverage 
for approximately 9-20 percent of trips 
allocated in CAI, 12-19 percent of the 
trips taken in CAII, and 11-25 percent 
of the trips taken in the NLCA. The 
Council estimated that this amount of 
observer coverage would reduce 
variability in bycatch estimates for 
yellowtail, other finfish, and sea turtles, 
in order to provide more accurate and 
statistically sound bycatch estimates 
than would otherwise be achieved 
without the additional coverage. 


13. Expanded Reporting Requirements 


All scallop vessels fishing in the 
Scallop Access Areas are required to 
report their catches (landings and 
discards) of scallops and yellowtail 
~ using VMS. Yellowtail reporting is 
critical to ensure accurate monitoring of 
the yellowtail TACs. The reports will be 
submitted via VMS on a daily basis. 


14. Modified EFH Closure Areas 


' Amendment 10 established some 
areas within the NE multispecies closed 
areas as EFH closed areas in order to 
protect EFH from adverse effects of 
scallop fishing. This action modifies 
those areas to make them identical to 
those implemented under Amendment 
13. These areas, some of which extend 
beyond the boundaries of the NE 
multispecies closed areas, are intended 
to more effectively protect EFH by 
establishing consistent area closures 
under the Scallop and Multispecies 
FMPs. 


15. DAS Allocation Changes’ 


Amendment 10 established a default — 
measure to increase the DAS allocated 


to limited access scallop vessels fishing 
in open areas, which took effect 
September 15, 2004. The Joint 
Frameworks include a measure that 
specifies that vessels that use any of 
these additional DAS are prohibited 
from fishing in any Scallop Access Area 
until March 1, 2005. Vessels owners 
who have not used any of the additional 
DAS allocated on September 15, 2004, - 
are eligible to fish in the Scallop Access 
Areas, which voids the allocation of the 
additional DAS in the open areas. 


16. Corrections and Clarifications 


This final rule includes corrections 
and clarifications to the scallop 
regulations, and a new prohibition on 
the sale of scallops and multispecies - 
from federally permitted vessels to 
dealers that have not been issued 
Federal dealer permits. This prohibition 
clarifies that it is illegal for crew 
members of federally permitted vessels 
to sell scallops and multispecies to 
dealers that have not been issued 
Federal dealer permits. - 


Comments and Responses 


NMFS received five comment letters 
on the Joint Frameworks, from three 
individuals, the Council, an industry 
representative, and the State of Maine. 
The comments raised concerns 


regarding general category provisions, 
impacts on multispecies vessels fishing 


in the multispecies closed area Access 
Areas, and overall provisions of the 
Joint Frameworks. No responses are 
included for comments that pertained to 
aspects of the Scallop FMP that were 
not measures included in the proposed 
rule (including alternative area rotation 
schemes, evaluation of scallop dredge 
ring size, scientific basis for scallop 
management under Amendment 7 to the 
Scallop FMP, one-to-one trip exchanges, 
DAS and possession limit charges in 
access areas, and industry review of 
recorded observer data). 

Comment 1: One commenter did not 
specifically address the proposed 
action, but rather indicated general 
support for marine protected areas, 
reduction of commercial quotas in 
general, better enforcement of fisheries 
regulations, and the need for protection 
of the public fishery resource. 

Response: Although NMFS 
acknowledges the importance of the 
issues raised by the commenter, they do 
not specifically relate to the proposed 
rule. The Joint Frameworks are intended 
to complete the area rotation program 
approved and implemented as part of 
Amendment 10 by allowing controlled 
scallop fishing within the NE 
multispecies closed areas. In addition, 
the Joint Frameworks rectify an 


inconsistency between the Multispecies 
FMP and Scallop FMP with respect to 
EFH closed areas by making the areas 
the same in each FMP. 

Comment 2: One individual 
commented that the Joint Frameworks 
do not address market considerations 
for 20- to 40-count scallops because the 
Scallop FMP strives to achieve harvest 
of only the scallops. 

’ Response: The Joint Frameworks, and 
fishery management in general under 
the Magnuson-Stevens Act, are not 
designed to control or manage market 
conditions. The area rotation program, 
expanded by the Area Access Program 
included in the Joint Frameworks, 
strives to achieve (OY) from the scallop 
resource as required by the Magnuson- 
Stevens Act. 

Comment 3: One individual 
questioned why water temperature and 
lunar tide cycles were not considered jn 
determining seasons for the NE 
multispecies closed area access 
program. 

Response: The commenter does not 
explain how or why these factors should 
have been used to determine access 
program seasons. NMFS is unaware of 
any studies on these environmental 
conditions that would enable or require 
the Council to incorporate these factors 
into management programs for scallops 
or NE multispecies. 

Comment 4: One individual 
commented that vessels should be 
allowed to sell all marketable fish 
caught during scallop fishing as a way 
to reduce bycatch, and stated that the 
1,000 lb (453.6 kg) possession limit for 
multispecies does not promote bycatch 
reduction in the scallop fishery. 

Response: Allowing landing of all 
marketable fish could promote non- 
selective fishing and result in higher 
fishing mortality on NE multispecies 
stocks. The 1,000 lb (453.6 kg) 
possession limit for multispecies is . 
intended to encourage scallop vessels to 
stay away from high concentrations of 
yellowtail and other multispecies, 
thereby reducing bycatch and slowing 
or preventing attainment of the 
yellowtail bycatch TAC by the scallop 
fishery. 

Comment 5: One individual 
questioned whether vessels issued a NE 
multispecies permit and a general 
category scallop permit fishing within a 
NE multispecies Special Access 
Program (SAP) that overlaps with a 
scallop Access Area would be 
constrained by the restrictions on 
general category vessels included in the 
Joint Frameworks. 

Response: In the provisions 
applicable to vessels with general 
category scallop permits, the Council 
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made no distinction for vessels fishing 
for multispecies in an approved SAP 
that overlaps with a Scallop Access 
Area. Therefore, in any scallop fishing 
year that a NE multispecies closed area 
Scallop Access Area is open to scallop 
fishing, all general category vessels must 
comply with the Scallop Access Area 
provisions and requirements, and are 
subject to a limit on the number of trips 
taken and scallop TAC that can be 
harvested. A vessel with both a general 
category scallop permit and a ; 
multispecies permit that is fishing in a 
SAP may elect not to enroll in the 
Scallop Area Access Program, but may 
not harvest any scallops during that trip. 
In any scallop fishing year that a NE 
Multispecies closed area Scallop Access 
Area is closed to scallop fishing, a 
multispecies vessel issued a general 
category permit and fishing in an 
approved SAP that overlaps with the 
Scallop Access Area may possess, 
retain, and land up to 400 lb (181.4 kg) 
of scallops on each trip. NMFS has © 
made changes to the regulations in the 
proposed rule to clarify this; these 
changes are explained in the ‘Changes 
from Proposed to Final Rule”’ portion of 
the preamble of this final rule. 
Comment 6: While the State of Maine 
Department of Marine Resources (DMR) 
commented in favor of the Joint 
Frameworks as a whole, it expressed 
concern about restrictions on general 
category vessels. DMR commented that © 
’ the VMS requirement for general 
category scallop vessels should be 
accompanied with a possession limit 
increase to 800 lb (362.9 kg) for trips 
over 24 hours to help absorb the cost of 
the VMS units. DMR also commented 
that the amount of TAC set-aside of 
scallops available to general category 
scallop vessels should be increased from 
2 percent to 5 percent because allocating 
98 percent of the TAC to limited access 
vessels is excessive. Finally, DMR 
commented that allowing limited access 
scallop vessels to possess up to 100 Ib 
(45.4 kg) of cod per trip is not 
appropriate, given the poor stock status 
of GB cod, and that it is discriminatory 
because such personal use provision is 
not allowed for any other fishery, 
including the general category scallop 
fishery. 
Response: NMFS does not have the 
discretion to implement a higher general 
category possession limit or to modify 
the TAC set-aside allocation because it 
can only approve or disapprove 
measures submitted by the Council in 
this framework action. NMFS’s review 
of the Council’s analysis in the EA 
indicates that the 400 lb (181.4 kg) 
possession limit will provide 
compensation for costs of the VMS units 


on only a few trips, should general 
category vessels fish in the Access 
Areas. The general category possession 
restrictions are consistent with other 
exemptions for general category vessels 
under the Multispecies FMP. The 
Council adequately justified that the 100 
Ib (45.4 kg) possession limit of cod 
would help minimize discards of cod 
and would have negligible impact on 
the cod stocks and goals and objectives 
of the Multispecies FMP. ~ 

Comment 7: The Council and an 
industry representative commented in 
favor of the GB yellowtail TAC 
adjustment procedure that authorizes 
the RA to increase the GB yellowtail 
TAC for scallop vessels participating in 
the Scallop Access Area program on or 
after December 1 each year. The Council 
stated that the rationale and analysis in 
the Joint Frameworks document 
demonstrated that an adjustment on or 
after December 1 of a fishing year could 
be reasonably made. The Council 
reiterated that the rationale included 
considerations of the progress of the 
CAII Yellowtail SAP (which has already 
been closed to fishing for the remainder 
of the 2004 fishing year); anticipated 
seasonal patterns in yellowtail flounder 
catches under Amendment 13; and 
effects on levels of yellowtail TAC in 
subsequent years. The industry 
representative noted that the provision 
enables the RA to use discretion 
concerning the adequacy of the data 
used to make any projection and to 
decline to make an adjustment if 
information is insufficient. The industry 
representative stated that, if the overall 
GB yellowtail TAC is underutilized by 
the multispecies fleet, the adjustment 
process would provide for additional 
harvest of scallops within this 
conservative management scheme. 
Therefore, the industry representative 
urged NMFS to approve the measure. 

Response: After considering these 
comments, NMFS has determined that 
sufficient discretion is given to the RA 
to adjust or maintain the yellowtail TAC 
level for scallop vessels based on the 
sufficiency of information available at 
the time. Historical and current 
multispecies fishery status demonstrates 
that, in some years, sufficient . 
information may exist for the RA to 
determine whether or not to adjust the 
TAG; the RA is under no obligation to 
make the adjustment if data are 
insufficient. Although NMFS is 
concerned that scallop vessels may have 
very little time left in the Access Area 
season to utilize additional TAC if it is 
adjusted in December, it has approved 
the measure and included it in this final 
rule. 


Comment 8: The Council and the 
industry representative commented in 
favor of the request for NMFS to 
disseminate information to trigger 
voluntary action by the scallop industry 
to avoid bycatch. The Council 
questioned the lack of regulatory 
language in the proposed rule regarding 
the measure, but acknowledged the 
difficulty in drafting a regulation for a 
voluntary program. Nevertheless, the 


’ Council urged NMFS to disseminate 


bycatch-related information as 
frequently as necessary via letter to 
permit holders and notices to mariners. 
The Council commented that such 
action could go a long way to help the 


_ Scallop FMP achieve OY, by giving 


vessels information they need to avoid 
high catches of yellowtail and prevent 
attainment of the bycatch TAC. The 
industry representative commented that 
the dissemination of information 
through VMS is a responsibility of 
NMFS, and that such information is 
necessary to ensure that the fishery 
achieves OY. The commenter stated 
that, if NMFS does not make such data 
available, it will hinder responsible, 
careful harvesting of scallops that 
underpinned the 1999 and 2000 access 
programs. The commenter stated that 
the costs of ngt minimizing yellowtail 
bycatches would be enormous, and 
urged NMFS to undertake efforts to 
implement such real-time alerts because 
the measures will benefit the industry 
over time. However, the commenter 
concluded by recognizing the difficulty 
in initiating such measures and noted 
that the Access Area Program is more 
important to industry than this 
proposed voluntary program. 

Response: NMFS does not consider 
the Council’s request to disseminate 
bycatch information to be a specific 
measure in the Joint Frameworks that is 
subject to approval or disapproval. 
Therefore, in exercising its discretion, 
NMFS has determined that this. 
provision would have excessive costs 
and minimal benefits, for reasons 
outlined thoroughly in the preamble 
section of this final rule. NMFS 
encourages voluntary action by industry 
to reduce bycatch but will not establish 
a program to disseminate the 
information recommended by the 
Council at this time. 

Comment 9: An industry 
representative urged NMFS to enact the 
Area Access Program so that access to 
the NE multispecies closed areas can 
occur this fishing year. The commenter 
noted several aspects of the program 
that he stated should be reconsidered in 
the future: Reconsideration of allowing 
access to only two of the three NE 
multispecies closed areas per year; the 
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target fishing mortality rate for the Area 
Access Program; the effects of the long 
term closure status of the NE 
multispecies closed areas on 
appropriate scallop fishing mortality 
rates; seasons for accessing the NE 
multispecies closed areas; bycatch rates 
in the general category vessel sector; 
and elimination of the limitation on the 
period allowed for one-for-one exchange 
of Access Area trips. 

Response: The measures proposed by 
the Council as part of the Joint 
Frameworks have been approved and 
are implemented through this final rule. 
Some measures that the commenter 
highlighted were also adopted as part of 
Amendment 10. NMFS notes that any 
changes would have to be developed by 
thé Council in a future Scallop FMP 
amendment or framework. 

Comment 10: An industry 
representative commented that 
authorization of a compensation trip for 
a broken trip in an Access Area should 
not be at the discretion of the Regional 
Administrator and that all broken trip 
requests should be granted an 
authorized compensation trip. 

Response: This final rule provides 
that a trip may be terminated for any 
reason, as deemed necessary by the 
owner or operator. The provision 
designed by the Council requires NMFS 
to review landings from trips terminated 
early in order to determine the scallop 
possession limit for the compensation 
trip. 

Comment 11: An industry 
representative commented that general 
category vessels should be restricted to 
using only dredge gear in the Scallop 
Access Areas. 

Response: The restrictions on general 
category vessels as proposed by the 
Council were intended to be consistent 
with the provisions of the Gulf of Maine 
Scallop Dredge Exemption Area 
included in the Multispecies FMP 
regulations. NMFS has reviewed these 
provisions, agrees with the comment, . 
and has made appropriate changes in 
this final rule to be consistent with the 
Council’s intent, as specified in section 
4.1.3 of the document supporting the 
Joint Frameworks (see ADDRESSES). — 

Comment 12: An industry 
representative commented that the 
system to re-allocate trips when the 
yellowtail bycatch TAC is harvested for 
an area does not appropriately account 
for traded trips and is not an accurate 
representation of the system approved 
by the Council. 

Response: NMFS has reviewed the 
Council’s document and has compared 
it to the system included in the 
proposed rule, and concludes that the 
commenter has raised valid concerns. 


The program recommended by the 
Council, and described in section 
4.1.4.1 of the document supporting the 
Joint Frameworks (see ADDRESSES), 
included a provision to use a maximum 
number of unused Access Area trips in 
open areas, up to a maximum amount of 
DAS, including trips acquired through 
one-for-one trip exchanges. NMFS has 
made revisions to the regulations in the 
proposed rule to accurately implement 
the measure as adopted by the Council. 
The changes are explained in the 
“Changes from Proposed Rule to Final 
Rule” section of this final rule. 

Comment 13: An industry 
representative commented that the trip 
notification requirements for vessels 
participating in the Area Access 
Program are unnecessarily complex and 
not necessary. In particular, the 
commenter suggested elimination of the 
requirement that vessel owners notify 
NMFS of potential access area trips by 
the 25th day of the month preceding the 
month in which the trips would be 
taken. 

Response: The notification 
requirements have been part of the Area 
Access Program since its creation. The 
Council may revise or eliminate these 
notification requirements in the future if 
they are deemed to be no longer 
necessary. Currently, the information is 
necessary to allow for planning of 
observer deployment in the scallop 
fishery. Therefore, the notification 
requirement remains in this final rule as 
part of the Area Access Program, as 
approved under Amendment 10. 

Comment 14: An industry 
representative commented that the VMS 
restrictions for general category vessels 


provide an additional opportunity to 


these vessels to participate in the Area 
Access Program in the NE multispecies 
closed areas. 

Response: A detailed response to this 
comment is provided in the response to 
comments section of the FRFA in the 
preamble of this final rule. In summary, 
the IRFA supports the statements of the 
commenter because it concludes that 
the costs of requiring VMS on general 
category vessels would be offset by the 
benefits of gaining access to the NE 
multispecies closed areas. 

Comment 15: The Council 
commented that the proposed rule 
misrepresented the observer coverage 
provision approved by the Council. 
Specifically, the proposed rule specified 
that NMFS would provide and fund at- 
sea observers on 5 percent of the trips 
in the NE multispecies closed areas, and 
implies that coverage levels from TAC 
set-aside would be 4, 0, and 7 percent 
of the trips in CAI, CAII, and the NLCA, 
respectively. The Council commented 


that the approved provision excluded 
the NMFS-funded coverage and that the 
TAC set-aside would cover 
approximately 9—20 percent, 12-19 
percent, and 11-25 percent of the trips 
in CAI, CAII, and the NLCA. 

_ Response: Although the Joint 
Frameworks document did not present 
this information clearly, NMFS has 
concluded that the Council’s comment 
is correct. The Council’s specified 
coverage levels are reflected in the 
preamble of this final rule. 

Comment 16: The Council and an 
industry representative provided 
suggestions on how to clarify the 
regulations in this final rule. 

Response: Those changes that NMFS 
agreed are necessary and appropriate are 
described in the ‘Changes from 
Proposed Rule to Final Rule” section of 
the preamble of this final rule. The 
following suggested changes were not 
made for the reasons described below. 

Comment 16a: An industry 
representative commented that the 
haddock possession limit described in 
§ 648.60(a)(5)(ii)(B) unnecessarily 
constrains the haddock possession limit 
outside of the Access Area seasons and 
appears to place no other limit on the 
possession of haddock. 

Response: The period when haddock 
possession is prohibited for scallop 
dredge vessels under the NE 
multispecies regulations (§ 648.86(a)(2)) 
overlaps the Access Area season from 
January 1 through January 31, and from 
June 15 through June 30. Section 
648.60(a)(5)(ii)(B) therefore specifies 
that no haddock may be possessed by 
scallop vessels during the entire period 
specified in § 648.86(a)(2). Without the 
specific seasons identified in 
§ 648.60(a)(5)(ii)(B), the regulation 
retains flexibility should the Access 
Area seasons change in the future. 
Section 648.60(a)(5)(ii)(B) also 
accurately depicts the haddock 
possession limit for the remainder of the 
season. Therefore, no regulatory text 
revision has been made. 

Comment 16b: An industry 
representative commented that the 
regulatory text in § 648.60(a)(5)(ii)(C) 
should include a provision that vessels 
on a Scallop Access Area trip when the 
fishery is projected to be closed due to 
the harvest of the yellowtail TAC are 
allowed to continue the trip. 

Response: Vessels that have initiated 
an Access Area Program trip to a NE 
multispecies closed area prior to 
notification of closure of the Access 
Area would be allowed to finish that 
trip. NMFS will project the date that the 
bycatch TAC is expected to be attained ~ 
so that vessels will have sufficient 
notice of the closure date. NMFS also 
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expects to be able to use area-specific 
trip declarations to help project the date 
that it expects the bycatch TAC to be 
harvested and to identify vessels that 
have initiated a trip prior to notice of 
the closure being made. 

Comment 16c: An industry 
representative commented that 
§ 648.85(c) refers to limited access 
scallopers harvesting yellowtail up to 
the quota, but makes no mention of 
yellowtail bycatch by general category 
vessels. 

Response: Section 648.85(c) pertains 
to limited access vessels fishing in the 
Access Areas. Although that paragraph 
has been clarified to specify limited 
access vessels, no further changes are 
necessary. Section 648.60(a)(5)(iii)(B)(2) 
specifies that general category vessels 
may not possess any other species of 
fish on an Access Area trip, although 
general category vessels are required to 
report catch of yellowtail, as required in 
§ 648.60(a)(9). AH yellowtail catch will 
be counted against the TAC. 

Comment 16d: An industry 
representative commented that vessels 
should be allowed to transit Access 
Areas after leaving another Access Area, 
and that § 648.60(a)(4) should reflect 
this allowance. 

Response: NMFS recognizes that a 
direct transit route may lead a vessel 
across another Access Area and has 
therefore included a revised transiting 
allowance in the regulations in 
§ 648.59(e). 

Comment 16e: The Council 
commented that the text in 
§ 648.85(c)(3) should be clarified by 


including language about publication of* 


a notice in the Federal Register in 
accordance with the Administrative 
Procedure Act. 

Response: No change to the 
regulations are necessary since the 
paragraph references the requirement to 
publish a notice in the Federal Register, 
which is fully described in 
§ 648.85(a)(3)(iv)(C)(3). 


Changes From the Proposed Rule to 
Final Rule 


In addition to minor editorial changes 
to the proposed rule, the following 
changes have been made in this final 
rule. 

Language has been added to 
§ 648.10(b)(1)(iv); and 
§§ 648.59(b)(5)(ii), (c)(5)(ii), and 


(d)(5)(ii), and 648.60(a)(3)(iii), (a)(5)(iii), 


(a)(6)(iii) are reserved to reflect the 
delay in effectiveness for general 
category provisions associated with the 
Scallop Area Access Program until OMB 
has approved the associated reporting 
and recordkeeping requirements. 


In § 648.14, paragraphs (i)(14) through 
(16) have been added to prohibit vessels 


-issued general category permits from 


fishing in an Access Area when it is 
closed due to harvesting the scallop or 
yellowtail bycatch TAC, or if general 
category vessels have taken the 
allocated number of trips in a specific 
area. 

In § 648.51, a prohibition on trawl 
gear use by general category vessels in 
NE multispecies closed area Access 
Areas, except vessels issued a NE 
multispecies limited access permit and 
fishing in an approved SAP while under 
NE multispecies DAS and not enrolled 
in the Scallop Area Access Program, has 
been added in response to a comment 
submitted by an industry representative. 

In § 648.53, paragraph (b)(4) has been 
revised to eliminate duplicate paragraph 
numbering and to allow unused trips 
resulting from an exchange with another 
vessel to be used in open areas if the 
yellowtail TAC in the area has been 
harvested. This change has been made 
in response to a comment submitted by 
an industry representative. 

In § 648.53, paragraphs (b)(4)(ii)(A), 
(B), and (C) are revised to clarify the 
number of trips vessels may take in 
Scallop Access Areas. 

In § 648.53(c)(2), the value of 9.5 DAS 


in 2006 has been changed to 9.6 DAS in ~ 


2006, consistent with the Council’s 
approved measure and a comment 
submitted by the Council. 

In § 648.53, paragraph (h)(1) has ue 
revised to specify that vessel owners are 
responsible for paying for the cost of 
carrying at-sea observers, regardless of 
whether or not DAS set-aside is 
available. 

In § 648.59, paragraph (a)(3), (b)(5)(i), 
(c)(5)(i), and (d)(5)(i) have been revised 
to elarify the number of trips that 
vessels may take in Scallop Access 
Areas. 

In § 648.59, paragraphs (b)(1), (c)(1), 
and (d)(1) have been revised to clarify 
that multispecies vessels fishing under 
multispecies DAS in an approved SAP 
may retain and land up to 400 lb (181.4 
kg) of scallops during the period that the 
Scallop Access Area is closed to scallop 
fishing. This is consistent with the Joint 
Frameworks, which did not prohibit 
this measure. This change was made in 
response to a comment by a member of 
the industry in order to clarify the 
regulations with respect to multispecies 
fisheries that overlap Scallop Access 
Areas. 

In § 648.59, paragraphs (b)(5)(ii), 
(c)(5)(ii), and (d)(5)(ii) have been revised 
to include two subparagraphs to clarify 
that multispecies vessels fishing under 
multispecies DAS in an approved SAP 
may continue fishing in an area that is 


also a Scallop Access Area if they have 
chosen to not enroll in the Area Access 
Program and do not possess scallops. 

In § 648.59, paragraph (e) has been 
revised to allow scallop vessels to 
transit an access area while steaming to 
or from another Access Area in response 
to a comment by an industry 
representative. The proposed rule 
would have prohibited such transiting, 
which is not necessary. 

In § 648.60, paragraph (a) has been 
revised to allow vessels issued NE 
multispecies and general category 
permits and fishing under multispecies 
DAS in an approved SAP to continue 
fishing in an area that is also a Scallop 
Access Area if they have chosen to - 
enroll in the Area Access Program and 
do not possess scallops. 

In § 648.60(a), references to 
§ 648.52(b) have been corrected to 
§ 648.52(a) in response to a comment by 
an industry representative. 

In § 648.60, paragraph (a)(3)(ii) has ~ 
been revised to clarify the one-for-one 
trip exchange provisions in response to 
a comment by an industry 
representative. 

In § 648.60, paragraph (a)(4) has been 
revised to allow vessels to transit a 
Scallop Access Area while steaming to 
and from another Scallop Access Area. 

In § 648.60, paragraph (a)(5)(i) has 
been revised to clarify the appropriate 
possession limit for part-time vessels in 
the 2005 fishing year in response to 
comments submitted by the Council and 
an industry representative. The Joint 
Frameworks document included 
conflicting tables and, after consultation 
with Council staff, NMFS determined 
that the intent of the Council was clear 
that the possession limit for part-time 
vessels in 2005 should be 18,000 lb 
(8,165 kg), rather than 16,900 lb (7,666 
kg), consistent with a 1,500-Ib (680-kg) 
per DAS catch rate. ; 

In § 648.60, paragraph (a)(5)(ii)(A) has 
been revised to reference NE 
multispecies possession restrictions in. 
§ 648.83 to avoid inconsistency between 
fishery regulations. An industry 
representative commented that “whole 
and gutted” cod is ‘internally 


inconsistent.” 
In § 648.60, paragraphs (a)(5)(ii)(C)(2) 
and (3) are revised to allow the a 


possession of 1,000 lb (453.6 kg) of NE 
multispecies combined. 

In § 648.60, paragraph (a)(9) has been 
added to implement reporting, 
requirements approved by the Council 
and not included in the proposed rule. 
The Council and an industry 
representative commented that this 
portion of the regulations was omitted 
from the proposed rule and that the 
omission is inconsistent with the 
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measure approved by the Council, as 
described in section 4.1.9.1 of the 
document supporting the Joint 
Frameworks (see ADDRESSES). 

In § 648.60, paragraph (g) is added to 
reflect general category restrictions in 
NE multispecies closed area Scallop 
Access Areas. The restrictions included 
in this final rule in § 648.60(g) were 
included in the proposed rule 
throughout § 648.60, but have been 
moved to § 648.60(g) to allow the 
effectiveness of the measures to be 
delayed until OMB clears the reporting 
and recordkeeping requirements. 
Section 648.60(g) also allows 
multispecies vessels fishing under 
multispecies DAS in an approved SAP 
to continue fishing in an area that is also 
a Scallop Access Area if they have 
chosen to not enroll in the Area Access 
Program and do not possess scallops. 

In § 648.85, paragraph (c)(1)(ii)(2) has 
been revised to clarify the RA’s 
discretion in adjusting the yellowtail 
TAC for scallop vessels fishing in the 
Scallop Access Areas based on the 
sufficiency of data available to make an 
adjustment as soon after December 1 as 
possible. 


Classification 


The RA determined that the 
framework adjustments implemented by 
this rule are necessary for the 
conservation and management of the 
Atlantic sea scallop fishery and the NE 
multispecies fishery and are consistent 
with the Magnuson-Stevens Act and 
other applicable law. 

The Assistant Administrator for 
Fisheries, NOAA, finds that the 30-day 
delayed effective date required by 5 
U.S.C. 553 is inapplicable because this - 
rule, with the exception of the Area 
Access Program measures for general 
category vessels which will be 
addressed in a subsequent rulemaking, 
relieves restrictions imposed oni scallop 
vessels. Scallop vessels are currently 
prohibited from fishing in the NE’ 
multispecies closed areas: Closed Area I, 
Closed Area II, and the Nantucket 
Lightship Closed Area. This rule allows 
scallop vessels access to these areas on 
a three-year rotational basis. Access to 
these areas will allow scallopers to fish 
on greater concentrations and - 
abundance of scallops than are now 
distributed throughout the open areas. 
This includes the revision to the ~ 
boundaries of the EFH closed areas, as 
failure to implement that measure as 
part of the Area Access Program would 
render a portion of the NLCA Access 
Area unuseable until the new EFH 
closures go into effect. The revised EFH 
closed areas shift the boundaries of the 
closure in the NLCA, resulting in a 


larger access area. Because general ~ 
category vessels will be required to 
comply with new reporting and 
recordkeeping requirements, including 
the use of VMS units that they will need 
to acquire, the measures allowing 
general category vessels to access the NE 
multispecies closed areas is delayed 
until OMB has approved the reporting 
and recordkeeping requirements 
associated with this action. 

This final rule has been determined to 
be not significant for purposes of 
Executive Order 12866. 

NMFS, pursuant to section 604 of the 
Regulatory Flexibility Act (RFA), has 
prepared a FRFA in support of the Joint 
Frameworks. The FRFA describes the 
economic impact that this final rule, 
along with other non-preferred 


_ alternatives, will have on small entities. 


The FRFA incorporates the economic 
impacts and analysis summarized in the 
IRFA for the proposed rule to 
implement the Joint Frameworks (69 FR 
52470, August 26, 2004), the comments 
and responses in this final rule, and the 
corresponding economic analyses 
prepared for the Joint Frameworks (e.g., 
the EA and the RIR). The contents of 
these incorporated documents are not 
repeated in detail here. A copy of the 
IRFA, the RIR, and the EA are available 
upon request (see ADDRESSES). A 
description of the reasons why this 
action is being considered, the 
objectives of, and the legal basis for this 
final rule is found in the Joint 
Frameworks and the preamble to the 
proposed and final rules. 


Description of Small Entities to Which 
the Proposed Rule Will Apply 


The measures proposed in the Joint 
Frameworks will impact vessels issued 
limited access and general category sea 


~ scallop vessel permits. All of these. 


vessels are considered small business 
entities for purposes of the RFA because 
all of them grossed less than $3.5 
million according to the dealer reports 
for the 2001 and 2002 fishing years (the 
most recent complete fishing year 
landings information available). There 
are two main components of the scallop 
fleet: Vessels eligible to participate in 
the limited access sector of the fleet and 
vessels that participate in the open 
access general category sector of the 
fleet. Limited access vessels are issued 
permits to fish for scallops on a full- 


_ time, part-time, or occasional basis. 


According to permit data from the 2003 
fishing year, there were 278 Full-time 
permits, 33 Part-time permits, and 10 
Occasional permits. In addition, there 
were 2,257 vessels issued permits to fish 
in the General category in 2003. Annual 
scallop revenue for the limited access 


sector averaged from $615,000 to 
$665,600 for Full-time vessels, $194,790 
to $209,750 for Part-time vessels, and 
$14,400 to $42,500 for Occasional 
vessels during the 2001 and 2002 
fishing years. Total revenues per vessel, 
including revenues from species other 
than scallops, exceeded these amounts, 
but were less than $3.5 million per 
vessel. 

Two criteria, disproportionality and 
profitability, were considered in 
determining the significance of 
regulatory impacts. The 
disproportionality criterion compares 
the effects of the regulatory action on 
small versus large entities. All of the 
vessels permitted to harvest sea scallops 
are considered to be small entities. The | 
profitability criterion applies if the 
regulation significantly reduces profit 
for a substantial number of small 
entities. The IRFA concludes that this 
criterion does not apply. The basis for 
this conclusion is discussed at length in 
the Economic Impacts of the Proposed 
Action section of the IRFA summary in 
the preamble of the proposed rule. 


A Summary of the Significant Issues 
Raised by the Public Comments in 
Response to the IRFA, a Summary of the 
Assessment of the Agency of Such 
Issues, and a Statement of Any Changes 
Made in the Proposed Rule as a Result 
of Such Comments 


One comment was received in 
response to the IRFA. No other 
comments related to the economic 
analyses presented in the IRFA or th 
EA. : 

Comment: An industry representative 
commented that the VMS restrictions on 
general category vessels provide an 
additional opportunity for these vessels 
to participate in the Area Access 
Program in the NE multispecies closed 
areas. 

Response: The RFA requires NMFS to 
consider and describe the costs and 
benefits of proposed measures 
compared to alternative measures. 
While the IRFA did highlight the 
relatively high compliance costs 
associated with the new requirements 
for general category vessels to use VMS, 
NMFS concluded that ‘““* * * the 


- proposed access fishery for general 


category vessels expands those vessels’ 
flexibility and opportunity to fish in 
different areas” (69 FR 52470 at 52475, 
August 26, 2004) and ‘‘Without the 
requirements, however, it would be 
difficult to control scallop mortality and 
monitor bycatch, and it may not be 
possible to provide access to the NE 
multispecies closed areas by general 
category vessels. Although difficult to 
predict, the benefits of expanding 
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fishing opportunity for general category 
vessels could outweigh the cost of 

* compliance with VMS, observer 
coverage, and other reporting 
requirements” (69 FR 52470 at 52478, 
August 26, 2004). The IRFA was 
consistent with the statements of the 
commenter. 


Description of the Steps the Agency Has 
Taken To Minimize the Significant 
Economic Impact on Small Entities 
Consistent With the Stated Objectives of 
_ Applicable Statutes, Including a 
Statement of the Factual, Policy, and 
Legal Reasons for Selecting the - 
Alternative Adopted in the Final Rule 
and Why Each One of the Other 
Significant Alternatives to the Rule 
Considered by the Agency Which Affect 
the Impact on Small Entities Was 
Rejected 


The combined economic impacts of 
the Joint Frameworks are positive for 
the majority of small business entities in 
the scallop fishing industry. The - 
economic analyses demonstrated, 
however, that from 2004 through 2007, 
the proposed action would produce 
slightly lower revenues per year, on - 
average, compared to the no action 
alternative. Revenues under the 
proposed action are expected to be 
approximately $60,000 less for the 
entire scallop fleet than under the no 
action alternative. This is because, 
under no action, open area DAS would 
be higher in open areas for 2004 through 
2007 without access to the NE 
multispecies closed areas. Open area 
landings are not restricted by a 
possession limit, and total scallop 
landings would be higher than if vessels 
were restricted by the possession limits 
and TACs under the proposed Scallop 
Area Access program. The price of 
scallops would decline, offsetting the 
increase in landings compared to the 
proposed action. Access to the NE 
multispecies closed areas would have 
positive impacts, however, on producer 
benefits and gross profits of the scallop 
fishery compared to no action. Because 
of the expected higher scallop 
abundance in the NE multispecies 
closed areas, which should result in 
higher landings per unit effort (LPUE), 
the operating expenses per pound of 
scallops are expected to decline by 
almost 30 percent with access, and gross 
profits, calculated as gross revenues net 
of operating costs and crew shares, are 
estimated to increase by 18 percent. The 
long-term economic impacts of allowing 
access to the NE multispecies closed 
areas are expected to be positive, as 
well, compared to no action, increasing 
revenues and profits by nearly 2 percent 
and 23 percent, respectively, on average 


per year. Without access, initial higher 
landings are expected to eventually 
have negative impacts on scallop 
biomass, LPUE, and landings in future 
years, resulting in overall revenues and 
total benefits of $3.1 million and $47.2 
million, respectively, less than the 
proposed action. 

NMFS implements the closed area 
access boundaries as proposed by the 
Council and in the proposed rule 
because, in comparison to the four NE 
multispecies closed area access 


_ boundary alternatives, the boundaries 


implemented in this rule offer the most 
economic benefits in the long-term 
while remaining consistent with - 
measures to protect EFH and minimize 
bycatch. The economic impacts of this 
action and alternative Scallop Access 
Area boundaries are the same as those 


_ described in the aggregate impacts 


above because the analysis presumes 
that area boundaries are dependant on 
an overall access program. The specified 
areas for the NE multispecies closed 
area scallop access program have 
positive overall economic impacts on 
scallop vessels compared to the no 
action alternative, although short-term 
revenues are slightly lower than under 
the no action alternative. The third 
Scallop Access Area alternative (non- 
selected), which would restrict the 
amount of area opened for access, 
would result in the most negative 
impact, with a loss of $71,000 per year 
for the scallop fleet combined, on 
average, compared to the no action 
alternative. 

The EFH closed area alternative 
implemented in this action is consistent 
with both the Access Area boundaries 
and EFH closed areas implemented in 
prior Multispecies FMP actions. Other 
alternatives would have constrained the 
fishery, had lower economic benefits, or 
would have been inconsistent with EFH 
closures. 

The provision allowing scallop 
fishing using dredge gear only in the NE 
multispecies closed area Access 
Program was compared in the Joint 
Frameworks to an alternative that would 
have allowed trawl gear to be used by 
scallop vessels in the Access Areas. 
While prohibiting trawls is expected to 
have negative economic impacts on 
scallop trawl vessels, it was adopted 
because of benefits to the scallop fishing 
industry overall and the dredge gear 
sector. NMFS is implementing the 
prohibition on the use of trawl gear in 
the NE multispecies closed area, Area 
Access Program, because reduced 
finfish bycatch by scallop dredges will 
reduce the likelihood of attaining the 
yellowtail bycatch TAC, thus 
lengthening the fishery season, and 


contributing to higher revenues for the 
fleet. Scallop trawl vessels are capable 
of converting to dredge gear, allowing 

flexibility within the Area Access 


provisions. 


NMFS implements the yellowtail TAC 
measures included in this rule to 
minimize bycatch while maximizing 
flexibility and ensuring that the scallop 
vessels do not lose landings and 
revenue after a closure once a yellowtail 
TAC is harvested. Vessels will be able 
to take additional open area trips if they 
have unused NE multispecies closed 
area Access Area trips when the fishery 
closes due to harvesting the yellowtail 
TAC. Attainment of the yellowtail TAC 
without the trip reallocation provision 
could have left some of the scallop TAC, 


_ designed to achieve OY, from being 


harvested. The economic analysis is 
qualitative because it is not possible to 
determine when the yellowtail TAC 
could be harvested. Without a measure 
to ensure that yellowtail catches do not 


. exceed the yellowtail TACs and comply 


with the U.S./Canada Resource Sharing 
Understanding, however, it would not 
have been possible to authorize scallop 
fishing in the NE multispecies closed 
areas. Therefore, the majority of the 
scallop vessels are expected to benefit 
from this measure, due to the 
opportunity provided to fish in those 
areas. The provision to allow an 
increase in the yellowtail TAC ifa 
specified limit is not harvested by 
December 1 of each year is also 
expected to have positive impacts on 
vessels by potentially allowing scallop 
fishing operations to continue to higher 
levels of yellowtail catch. NMFS is not 
implementing the provision that would 
encourage voluntary actions by the 
scallop industry to direct fishing 
activity away from areas of high 
bycatch, through information provided 
by the industry and disseminated by 
NMFS. This measure would likely have 
excessive costs without certainty that it 
would result in the intended benefits. 
NMFS is implementing the NE 
multispecies possession limits proposed 
by the Council. This measure increases 
the possession limit of NE multispecies 
from 300 lb (136 kg) to 1,000 Ib (453.6 
kg), and is expected to have positive 
economic impacts on the scallop vessels 
fishing in the NE multispecies closed 
areas. Therefore, these measures would 
have indirect economic benefits for the 
vessels in the scallop fishery. The 
possession limit of 100 lb (45.4 kg) of 
cod per trip for personal use may also 


_ have some positive economic impacts, 


compared to a zero possession limit, by 
allowing the retention of catch that 
could be used to offset some food costs 
on fishing trips. 
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NMFS is implementing the area 
access season (June 15 through January 
31) which is expected to have positive 
impacts on scallop vessels compared to 
the no action alternative. The season 
prohibits scallop fishing during months 
when many species of NE multispecies 
are at peak spawning activity, and as a 
result, it should ensure that access to 
the GB multispecies areas is consistent 
with conservation goals of the NE 
Multispecies FMP. By allowing 
simultaneous access to all of the Access 
Areas, the final action provides more 
flexibility to fishermen to maximize 
their landings and revenues from the 
closed areas. The season will likely have 
_ negative economic impacts compared to 
the alternative of a year-round fishery. 
However, year-round access poses a risk 
of finfish bycatch and bycatch mortality 
and may increase the likelihood of the 
scallop fishery catching the proposed 
yellowtail TAC sooner than would be 
the case with the seasonal restrictions. 
Bycatch TAC attainment would close 
the Access Area, thus reducing benefits 
derived from the higher valued scallop 
resource in the NE multispecies closed 
areas. 

The final action maintains the 
existing sampling frequency that can be 
funded with a 1-percent TAC set-aside. 
The scallop industry may benefit from 
improved management that could result 
from more accurate fishery information. 
Although the TAC set-asides slightly 
reduce overall TAC available to all 
scallop vessels, the funds generated 
‘from the set-aside landings provide 
revenue to offset compliance costs for 
vessels carrying at-sea observers. 

The requirement to have a VMS 
onboard for all scallop vessels that fish 
in the closed area access program will 
increase the costs of fishing for 
occasional category vessels that have 
not yet participated in the Area Access 
Program and all vessels with general 
category permits (none of which 
previously participated in any Area 
Access Program). However, the 
alternative that prohibits access by these 
vessels would certainly constrain 
fishing opportunity and reduce 
revenues, potentially. NMFS therefore is 
implementing the measures as proposed 
to provide flexibility and opportunity 
for additional landings and revenues. 

NMFS is implementing the rotation 
strategy as proposed because it 
minimizes the risk of high yellowtail 
bycatch in the NLCA and, therefore, 
reduces the likelihood of scallop 
revenue loss from closure of access 
areas before the scallop closed area 
access-program is complete. 

There are no changes to the 
possession limits and DAS trade-offs in 


the Joint Frameworks from those 
included in Amendment 10 for Full- 
time vessels. Therefore, the economic * 
impacts of area-specific DAS and trip 
allocations are within the range of 
impacts analyzed in Amendment 10. 
NMFS is implementing the change in 
the possession trips for the Part-time 
and Occasional vessels, however, in 
order to correct inequities in Access 
Area trip allocations. For example, 


under Amendment 10, part-time and 


occasional vessels both were allocated 
the same possession limit and trip 
allocation, despite a clear distinction in 
the effort levels intended for each 
category. This action makes the 
allocations for the part-time and 
occasional vessels proportional, similar 
to the DAS allocations prior to 
Amendment 10. Overall impacts of this 
adjustment during the 2004-2007 
period would be positive for part-time 
vessels, but negative for occasional 
vessels. However, NMFS cannot 
determine whether or not these access 
trips would be more profitable than 
open area trips under more restrictive 
DAS limitations. 

The Joint Frameworks modify the 
DAS and trip exchange option enacted 
in Amendment 10 to prevent 
administrative complications that could 
arise if trips with unequal possession 
limits were exchanged. Under this 
action, full-time vessels can trade only 
with another full-time vessel, and the 
trades between part-time and occasional 
vessels are similarly restricted. 
Although this measure is necessary to 
avoid management complications from 
unequal exchanges, it reduces the 
number of opportunities for trading 
trips. It may be especially difficult for 
part-time and occasional vessel owners 
to locate other owners willing to 
exchange trips because the vessels in 
the part-time and occasional category 
have the flexibility to use their 
controlled access trips in any Access 
Area up to the maximum number of 
trips allocated to each vessel. However, 
this flexibility reduces the need to 
exchange DAS allocations and is 
expected to mitigate some of the 
negative impacts resulting from the 
restriction. 

NMFS is implementing measures to 
allow general category vessels to access 
closed areas. This is expected to have 
positive impacts on the revenues of 
these vessels. Despite high compliance 
costs associated with VMS installation 
and operation requirements, the added 
fishing opportunity would provide for 
increased revenues compared to the 
alternative of not allowing access. The 
benefits of expanding fishing 
opportunity for general category vessels 


are expected outweigh the cost of 
compliance with VMS, observer 
coverage, and other reporting 
requirements for those vessels that 
choose to participate. 


Economic Impacts of Significant and 
Other Non-Selected Alternatives 


The Joint Frameworks considered 
several alternatives that could have had 
lower negative economic impact on 
scallop vessels, owners, operators, and 
crews. Specifically, the Council 
considered the following measures: (1) 
Allowing all gear types in the closed 
area access program; (2) alternatives for 
redirecting fishing effort from closed 
areas to open areas when the yellowtail 
bycatch TAC is harvested; (3) year- 
round access to the NE multispecies 
closed area access areas; and (4) 
exempting Occasional and general 
category vessels from VMS reporting 
requirements in the access areas. Each 
of these alternatives was considered in 
comparison with the measures included 
in the proposed rule and this final rule. 
NMFS has concluded that the measures 
would provide more revenues initially 
through increased scallop landings, or 
would have reduced compliance costs. 
However, NMFS has also concluded 
that these non-selected alternatives 
would likely offset the overall benefits 
for the scallop resource and industry 
and may not achieve the goals and 
objectives of the Scallop FMP or the 
requirements of the Magnuson-Stevens 
Act. 


Small Entity Compliance Guide 


Section 212 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 states that for each rule or group 
of related rules for which an agency is 
required to prepare a FRFA, the agency 
shall publish one or more guides to 
assist small entities in complying with 
the rule, and shall designate such 
publications as ‘‘small entity 
compliance guides.” The agency shall 
explain the actions a small entity is 
required to take to comply with a rule 


_or group of rules. As part of this 


rulemaking process, a small entity 
compliance guide was prepared. The 
guide will be sent to all holders of 
permits issued for the Atlantic scallop 
fishery. In addition, copies of this final 
rule and guide (i.e., permit holder letter) 
are available from the RA and are also 
available from NMFS, Northeast Region 


_(see ADDRESSES). 


This final rule contains new 
collection-of-information requirements 
subject to review and approval by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act (PRA). These requirements would 
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apply to general category vessels only, 
and have been submitted to OMB for 
approval. Public reporting burden for 
these collections of information are 
estimated to average as follows: 


1. Purchase and installation of VMS 
units, OMB #0648-0491 (1 hr per 
response); 

2. Verification of VMS units, OMB 
#0648—0491 (0.083 hr per response); 


3. Daily reporting via VMS without an 
at-sea observer on board, OMB #0648-— 
0491 (0.17 hr perresponse); 

4. Daily reporting via VMS with an at- 
sea observer on board, OMB #0648— 
0491 (0.17 hr per response); 


5. VMS notification of intent to fish 
on the 25th of the month preceding the 
intended trip, OMB #0648-0491 (0.033 
hr per response); 


6. VMS notification of scheduled 
Access Area trip 72 hr prior to 
departure, OMB #0648-0491 (0.033 hr 
per response); 


7. VMS notification of trip 1 hr prior 
to departure, OMB #0648-0491 (0.033 
hr per response); : 

8. Polling of VMS units twice per 
hour, OMB #0648-—0491 (0.0014 hr per 
response). 

These estimates include the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 


information. 


Public comment is sought regarding: 
Whether this proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shal! have practical utility; 
the accuracy of the burden estimate; 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information, 
including through the use of automated 
collection techniques or other forms of 
information technology. Send comments 
on these or any other aspects of the 
collection of information to NMFS and 
to OMB (see ADDRESSES). 


Notwithstanding any other provision 
of the law, no person is required to 
respond to, and no person shall be 
subject to penalty for failure to comply 
with, a collection of information subject 
to the requirements of the PRA, unless 
that collection of information displays a 
currently valid OMB control number. 


List of Subjects in 50 CFR Part 648 


Fisheries, Fishing, Recordkeeping and 
reporting requirements. 


Dated: October 28, 2004. 
Rebecca Lent, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. ~ 
= For the reasons set out in the preamble, 
50 CFR part 648 is amended as follows: 


PART 648—FISHERIES OF THE 
NORTHEASTERN UNITED STATES 


a 1. The authority citation for part 648 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 


w 2. In § 648.2, the definition for 
“Bushel”’ is revised to read as follows: 


§648.2 Definitions. 

Bushel (bu) means a standard unit of 
volumetric measurement deemed to 
hold 1.88 ft? (53.24 L) of surfclams or 
ocean quahogs in shell, or 1.24 ft? (35.24 
L) of in-sheli Atlantic sea scallops. 


* * * * * 


m 3. In § 648.10, paragraphs (b)(1)(iv) and 
(v) are revised, and-paragraph (b)(1)(vi) 
is added as follows: 


§648.10 DAS notification requirements. 


* * * * * 


(b) 2.8 

(1) 

(iv) Effective upon approval of the 
reporting and recordkeeping 
requirements by OMB, a scallop vessel 
issued a general category scallop permit 
when fishing under the Sea Scallop 
Area Access Program specified under 
§ 648.60 and in the Sea Scallop Access 
Areas described in § 648.59(b) through 
(d); 

(v) A vessel issued a limited access 
NE multispecies, monkfish, Occasional 
scallop, or Combination permit, whose 
owner elects to provide the notifications 
required by this paragraph (b), unless 
otherwise authorized or required by the 
Regional Administrator under paragraph 
(d) of this section; 

(vi) A vessel issued a limited access 
NE multispecies permit electing to fish 
under the U.S./Canada Resource 
Sharing Understanding, as specified in 
§ 648.85(a). 


* * * * * 


w 4. In § 648.14, paragraph (a)(57) 
introductory text and paragraphs 
(a)(57)(i), (i)(1), and (s) are revised and 
paragraphs (a)(97), (a)(163), (a)(164), 
(h)(34), (h)(35), and (i)(4) through (10) are 
added to read as follows: 


§648.14 Prohibitions. 

(a)* * * 

(57) Fish for or land per trip, or 
possess at any time prior to a transfer to 
another person for a commercial 


purpose, other than solely for transport, 
in excess of 400 lb (181.4 kg) shucked, 
or 50 bu (17.6 hl) in-shell scallops, 
unless: 

(i) The scallops were harvested by a 
vessel that has been issued and carries 
on board a limited access scallop permit 
and is fishing under scallop DAS; or 


* * * * * 


(97) Fail to comply with any of the 
provisions specified in § 648.56. 
* * * 


(163) Sell or transfer to another 
person for a commercial purpose, other 
than solely for transport, any NE 
multispecies harvested from the EEZ by 
a vessel issued a Federal NE 
multispecies permit, unless the 
transferee has a valid NE multispecies 
dealer permit. 

(164) Sell or transfer to another 
person for a commercial purpose, other 
than solely for transport, any Atlantic 
sea scallops harvested from the EEZ by 
a vessel issued a Federal Atlantic sea 
scallop permit, unless the transferee has 
a valid Atlantic sea scallop dealer 
permit. 

* * * * * 

(h) 
* * * * * 

(34) Declare and initiate a trip into the 
areas specified in § 648.59(b) through 
(d) after the effective date of the 
notification published in the Federal 
Register stating that the yellowtail 
flounder TAC has been harvested as 
specified in § 648.85(c). 

(35) Retain yellowtail flounder in the 
areas specified in § 648.59(b) through 
(d) after the effective date of the 
notification published in the Federal 
Register stating that the yellowtail 
flounder TAC has been harvested as 
specified in § 648.85(c). 

(i) 

(1) Fish for or land per trip, or possess 
at any time, in excess of 400 Ib (181.4 
kg) of shucked or 50 bu (17.6 hl) of in- 
shell scallops. 


* * * * * 


(4) Refuse, or fail, to carry an observer 
after being requested to carry an 
observer by the Regional Administrator. 

(5) Fail to provide an observer with 
required food, accommodations, access, 
and assistance, as specified in § 648.11. 

(6) Fail to comply with the VMS 
requirements specified in §§ 648.10 and 
648.60. 

(7) Fail to comply with the 
requirements specified in § 648.60. 

(8) Declare and initiate a trip into the 
areas specified in § 648.59(b) through 
(d) after the effective date of the 
notification published in the Federal 
Register stating that the general category 
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scallop TAC has been harvested as 
specified in § 648.60. 

(9) Declare and initiate a trip into the 
areas specified in § 648.59(b) through 
(d) after the effective date of the 
notification published in the Federal 
Register stating that the number of 
general category trips have been taken 
as specified in § 648.60. 

(10) Declare or initiate a trip into 
areas specified in § 648.59(b) through 
(d) after the effective date of the 
notification published in the Federal 
Register stating that the yellowtail 
flounder TAC has been harvested as 
specified in § 648.85(c). 

* * * * * 

(s) Any person possessing or landing 
per trip, scallops in excess of 40 lb (18.1 
kg) of shucked, or 5 bu (176.1 L) of in- 
shell scallops, at or prior to the time 
when those scallops are received or 
possessed by a dealer, is ‘subject to all 
of the scallop prohibitions specified in 
this section, unless the scallops were 
harvested by a vessel without a scallop 
permit that fishes for scallops 
exclusively in state waters. 

* * * * * 


@ 5. In § 648.51, paragraph (f)(1) is 
revised to read as follows: 


§648.51 Gear and crew restrictions. 


* * * * * 


(f) 

(1) A vessel issued a limited access 
scallop permit fishing for scallops under 
the scallop DAS allocation program may 
not fish with, possess on board, or land 
scallops while in possession of, trawl 
nets, unless such vessel has on board a 
valid letter of authorization or permit 
that endorses the vessel to fish for 
scallops with trawl nets. A limited 
access scallop vessel issued a valid 
letter of authorization or permit that 
endorses the vessel to fish for scallops 
with traw] nets, and general category 
scallop vessels enrolled in the Area 
Access Program as specified in 
§ 648.60(g), may not fish with traw! nets 
in the Access Areas specified in 
§ 648.59(b) through (d). 


* * * * 


@ 6. In § 648.52, paragraphs (a), (b), and 
(c) are revised to read as follows: 


§648.52 Possession and landing limits. 
(a) Owners or operators of vessels 
with a limited access scallop permit that 
have declared out of the DAS program . 
as specified in § 648.10, or that have 
_ used up their DAS allocations, and 
vessels possessing a general scallop 
permit, unless exempted under the state 
waters exemption program described 
under § 648.54, are prohibited from 
fishing for or landing per trip, or 


possessing at any time, in excess of 400 
Ib (181.4 kg) shucked, or 50 U.S. bu 
(17.6 hl) in-shell, scallops, with no more 
than one scallop+rip of 400 lb (181.4 kg) 
of shucked, or 50 bu (17.6 hl) of in-shell 
scallops, allowable in any calendar day. 


(b) Owners or operators of vessels 
without a scallop permit, except vessels 
fishing for scallops exclusively in state 
waters, are prohibited from fishing for 
or landing per trip, or possessing at any 


- time, more than 40 lb (18.1 kg) of 


shucked, or 5 bu (176.2 L) of in-shell 
scallops. Owners or operators of vessels 
without a scallop permit are prohibited 
from selling, bartering, or trading 
scallops harvested from Federal waters. 


(c) Owners or operators of vessels 
with a limited access scallop permit that 
have declared into the Sea Scallop Area 
Access Program as described in § 648.60 
are prohibited from fishing for or 
landing per trip, or possessing at any 
time, more than the sea scallop 
possession and landing limit specified 
in § 648.60(a)(5). 


* * * * * 


@ 7. In § 648.53, paragraphs (b)(1), (b)(2), 


(b)(4), (c), (d), and (h) are revised, and 
paragraph (b)(5) is added to read as 
follows: 


§648.53 DAS allocations. 


* * * * * 


(b) 2 
(1) For fishing years after 2006, total 


‘DAS to be used in all areas other than 


those specified in § 648.59, will be 
specified through the framework 
process as specified in § 648.55. 


(2) Each vessel qualifying for one of 
the three DAS categories specified in the 
table in this paragraph (b)(2) (Full-time, 
Part-time, or Occasional) shall be 
allocated the maximum number of DAS 
for each fishing year it may participate 
in the open area limited access scallop 
fishery, according to its category, after 
deducting research and observer DAS 


‘set-asides from the total open area DAS 


allocation. A vessel whose owner/ 
operator has declared out of the scallop 
fishery, pursuant to the provisions of 

§ 648.10, or that has used up its 
maximum allocated DAS, may leave 
port without being assessed a DAS, as 
long as it does not fish for or land per 
trip, or possess at any time, more than 
400 lb (181.4 kg) of shucked or 50 bu 
(17.6 hL) of in-shell scallops and 
complies with all other requirements of 
this part. The annual open area DAS 
allocations for each category of vessel 
for the fishing years indicated, after 
deducting DAS for observer and 
research DAS set-asides, are as follows: 


DAS category | 20041| 2005 | 2006 


42 40 67 
17 16 27 
4 3 6 


‘Not including additional DAS allocated as 
specified in paragraph (b)(4) of this section. 
* * * * * 

(4) Additional 2004 DAS. (i) Effective 
September 15, 2004, DAS for the 2004 
fishing year increased by the following 
amounts: 


2004 
DAS in- 
crease 


DAS category 


Full-time 
Part-time 
Occasional 


(ii) If a limited access scallop vessel 
uses the Open Area DAS specified in 
paragraph (b)(4)(i) of this section, such 
vessel is not eligible to fish under the 
Area Access Program described in 
§ 648.60 until March 1, 2005. 

(iii) If a TAC for yellowtail flounder 
is harvested for an Access Area 
specified in § 648.59(b) through (d), and 
such area is closed to scallop fishing, a 
scallop vessel with remaining trips in 
the affected Access Area may fish any 
remaining trips in the open areas, with 
the following maximum DAS use limits: 

(A) A full-time vessel may fish up to 
20 DAS in 2004, 24 DAS in 2005, and 
24 DAS in 2006, not to exceed the 
maximum number of equivalent DAS 
charge per trip, as specified in 
§ 648.60(a)(3)(i), associated with the 
total number of unused Access Area 
trip(s). A full-time vessel that has 
acquired additional trips through a one- 
for-one trip exchange with another 
vessel may fish up to 60 DAS in 2005, 
subject to the maximum number of 
equivalent DAS associated with the total 
number of unused Access. Area trip(s). 

(B) A part-time vessel may fish up to 
8 DAS in 2004, 12 DAS in 2005, and 9.6 
DAS in 2006, not to exceed the 
maximum number of equivalent DAS 
charge per trip, as specified in 
§ 648.60(a)(3)(i), associated with the. 
total number of unused Access Area 
trip(s). A part-time vessel that has 
acquired an additional trip through a 
one-for-one trip exchange with another 
vessel may fish up to 24 DAS in 2005, 
subject to the maximum number of 
equivalent DAS associated with the total 
number of unused Access Area trip(s). 

(C) An occasional vessel may fish up 
to 1 DAS in 2004, 5 DAS in 2005, and 
2 DAS in 2006, not to exceed the 
maximum number of equivalent DAS 
charge per trip, as specified in 
§ 648.60(a)(3)(i), associated with the 
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total number of unused Access Area 
trip(s). 

5) DAS allocations and other 
management measures are specified for 
each scallop fishing year, which begins 
on March 1 and ends on February 28 (or 
February 29), unless otherwise noted. 
For example, the 2005 fishing year 
refers to the period March 1, 2005, 
through February 28, 2006. 

(c) Sea Scallop Access Area DAS 
allocations. Limited access scallop 
vessels fishing in a Sea Scallop Access 
Area specified in § 648.59, under the 
Sea Scallop Area Access Program 
specified in § 648.60, are allocated a 
specific number of trips to fish only 
within the Sea Scallop Access Areas, 
with the number of DAS charged for 
each trip designated for each area 
regardless of actual trip length. The 
number of trips and DAS to be charged 
for each scallop permit category and 
fishing year fhrough 2006 for each Sea 
Scallop Access Area are provided in 
paragraphs (c)(1) through (3) of this 
section. Limited access scallop vessels 
may fish a maximum number of trips 
and associated DAS in each Sea Scallop 
Access Area, as specified in 
§ 648.60(a)(3). In addition, limited 
access scallop vessels are allocated a 
maximum number of trips and DAS that 
can be used within any of the Scallop 
Access Areas. As an example, if the total 
number of trips that a scallop vessel 
may take is two trips, and there are two 
Sea Scallop Access Areas opened to ~~ 
controlled fishing, with Area A having 
a maximum of one trip and Area B 
having a maximum of two trips, the 
vessel may take one trip in Area A and 
one trip in Area B, or both of its total 
allocated trips in Area B. 

(1) Full-time scallop vessels may take 
seven trips into Scallop Access Areas in 
2004, five trips in 2005, and two trips 
in 2006. DAS charges are 12 DAS for 
each trip, regardless of trip length. 

(2) Part-time scallop vessels may take 
three trips into Scallop Access Areas in 

2004, two trips in 2005, and one trip in 
' 2006. DAS charges are 12 DAS for the 
Hudson Canyon Access Area and 11.2 
DAS for the Closed Area II and 
Nantucket Lightship Access Areas in 
2004, 12 DAS in 2005, and 9.6 DAS in 
2006. 

(3) Occasional scallop vessels may 
take two trips into Scallop Access Areas 
in 2004, one trip in 2005, and one trip 
in 2006. DAS charges are 12 DAS in 
2004 for the Hudson Canyon Access 
Area and 7 DAS for the Closed Area II 
or Nantucket Lightship Access Areas, 5 
DAS in 2005, and 2 DAS in 2006. 

(d) Adjustments in annual DAS" 
allocations. Annual DAS allocations 
shall be established for 2 fishing years 


through biennial framework 
adjustments as specified in § 648.55. 
Except for DAS for the 2006 fishing 
year, if a biennial framework action is 
not undertaken by the Council and 
enacted by NMFS, the allocations from 
the most recent fishing year will 
continue. The Council must determine 
whether or not the 2006 DAS allocations 
specified in the table in paragraph (b)(2) 
of this section are sufficient to achieve _ 


‘OY. The 2006 DAS must be adjusted in 


the first biennial framework, initiated in 
2005, if it is determined that the 2006 
DAS allocations are unable to achieve 
OY in the 2006 fishing year. The 
Council may also adjust DAS allocations 
through a framework action at any time, 
if deemed necessary. 

* * * * * 


(h) DAS set-asides—(1) DAS set-aside 
for observer coverage. As specified in 
paragraph (b)(3) of this section, to help 
defray the cost of carrying an observer, 
1 percent of the total DAS will be set 
aside from the total DAS available for 
allocation, to be used by vessels that are 
assigned to take an at-sea observer on a 
trip other than an Area Access Program 
trip. The DAS set-aside for observer 
coverage for the 2004, 2005, and 2006 
fishing years are 117 DAS, 111 DAS, 
and 187 DAS, respectively. On 
September 15, 2004, the 2004 DAS set- 
aside will increase by 54 DAS if a final 
rule is not published that allows access 
to the GB NE multispecies closed areas. 
Vessels carrying an observer will be 


compensated with reduced DAS accrual 


rates for each trip on which the vessel 
carries an observer. For each DAS that 
a vessel fishes for scallops with an 


observer on board, the DAS will accrue - 


at a reduced rate based on an 
adjustment factor determined by the 
Regional Administrator on an annual 
basis, dependent on the cost of 
observers, catch rates, and amount of 
available DAS set-aside. The Regional 


. Administrator shall notify vessel owners 


of the cost of observers and the DAS 
adjustment factor through a permit 
holder letter issued pricr to the start of 
each fishing year. The number of DAS 
that are deducted from each trip based 
on the adjustment factor will be 
deducted from the observer DAS set- 
aside amount in the applicable fishing 
year. Utilization of the DAS set-aside 
will be on a first-come, first-served 
basis. When the DAS set-aside for 
observer coverage has been utilized, 
vessel owners will be notified that no 
additional DAS remain available to 
offset the cost of carrying observers. The 
obligation to carry an observer will not 
be waived due to the absence of 
additional DAS allocation. Vessel 


owners shall be responsible for paying 
the cost of the observer, regardless of 
whether the vessel lands or sells sea 
scallops on that trip, and regardless of 
the availability of DAS set-aside. 

(2) DAS set-aside for research. As 
specified in paragraph (b)(3) of this 
section, to help support the activities of 
vessels participating in certain research, 
as specified in § 648.56; the DAS set- 
aside for research for the 2004, 2005, 
and 2006 fishing years are 233 DAS, 223 
DAS, and 373 DAS, respectively. 
Vessels participating in approved 
research will be authorized to use 
additional DAS in the applicable fishing 
year. Notification of and additional DAS 
allocated will be provided through a 
letter of authorization, or Exempted 
Fishing Permit issued by NMFS, as 
appropriate. 

@ 8. In § 648.55, paragraph (b) is revised 
to read as follows: 


§648.55 Framework adjustments to 
management measures. 
* * * * * 

(b) The preparation of the SAFE 
Report shall begin on or about June 1, 
2005, for fishing year 2006, and on or 
about June 1 of the year preceding the 
fishing year in which measures will be 
adjusted. With the exception of the 2006 
fishing year, if the biennial framework 
action is not undertaken by the Council, 
or if a final rule resulting from a 
biennial framework is not published in 
the Federal Register with an effective 
date of March 1, in accordance with the 
Administrative Procedure Act, the 
measures from the most recent fishing 
year shall continue, beginning March 1 
of each fishing year. 

* * * * * 


w 9. Section 648.59 is revised to read as 
follows: 


§648.59 Sea Scallop Access Areas. 

(a) Hudson Canyon Sea Scallop 
Access Area. (1) Through February 28, 
2006, a vessel issued a liniited access 
scallop permit may fish for, possess, and 
land scallops in or from, the area known 
as the Hudson Canyon Sea Scallop 
Access Area, described in paragraph 
(a)(2) of this section, only if the vessel 
is participating in, and complies with 
the requirements of, the area access 
program described in § 648.60. 

(2) The Hudson Canyon Sea Scallop 
Access Area is defined by straight lines 
connecting the following points in the 
order stated (copies of a chart depicting 
this area are available from the Regional 
Administrator upon request): 


Latitude Longitude 


39°30’ N .. | 73°10’ W 
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Latitude Longitude 


‘Latitude | Longitude 


39°30’ N .. 
38°30’ N .. 
38°50’ N .. 
38°50’ N .. 
39°30’ N .. 


72°30’ W 
73°30’ W 
73°30’ W 
73°42’ W 
73°10’ W 


(3) Number of trips. Based on its 
permit category, a vessel issued a 
limited access scallop permit may fish 
no more than the maximum number of 
trips during 2004 and 2005 in the 
Hudson Canyon Access Area, as 
specified in the table at § 648.60(a)(3)(i), 
unless the vessel owner has made an 
exchange with another vessel owner 
whereby the vessel gains a Hudson 
Canyon Access Area trip and gives up 
a trip into another Sea Scallop Access 
Area, as specified in § 648.60(a)(3)(ii), or 
unless the vessel is taking a 
compensation trip for a prior Sea 
Scallop Access Area trip that was 
terminated early, as specified in 
§ 648.60(c). 

(b) Closed Area I Access Area. (1) 
Through February 28, 2005, and every 
third fishing year thereafter (i.e., 2007, 
2010, etc.) vessels issued scallop 
permits, except vessels issued a NE 
Multispecies permit and a general 
category scallop permit and fishing in 
an approved SAP under § 648.85 and 
under multispecies DAS, may not fish 
for, possess, or land scallops in or from, 
the area known as the Closed Area I 
Access Area, described in paragraph 
(b)(3) of this section. 

(2) Beginning March 1, 2005, through 
February 28, 2007, and for every 2-year 
fishing year period after each year the 
area is closed pursuant to paragraph 
(b)(1) of this section (i.e., the 2008 
through 2009 fishing years, and 2011 
through 2012 fishing years, etc.), and 
subject to the seasonal restrictions 
specified in paragraph (b)(4) of this 
section, a vessel issued a scallop permit 
may fish for, possess, and land scallops 
in or from, the area known as the Closed 
Area I Access Area, described in 
paragraph (c)(2) of this section, only if 
the vessel is participating in, and 
complies with the requirements of, the 
area access program described in 
§ 648.60. 

(3) The Closed Area I Access Area is 
defined by straight lines connecting the 
following points in the order stated 
(copies of a chart depicting this area are 
available from the Regional 
Administrator upon request): 


Latitude Longitude 


68°30’ W 
68°30’ W 
68°53’ W 
69°01’ W 


41°26’ N .. 
40°58’ N .. 
40°55’ N .. 
41°04.5’ N 


41°26’ N ...| 68°30’ W 


(4) Season. A vessel issued a scallop 
permit may not fish for, possess, or land 
scallops in or from, the area known as 
the Closed Area I Sea Scallop Access 
Area, described in paragraph (b)(3) of 
this section, except during the period 
June 15 through January 31 of each year 
the Closed Area I Sea Scallop Access 
Area is open to scallop vessels. 

(5) Number of trips—(i) Limited 
access vessels. Based on its permit 
category, a vessel issued a limited 
access scallop permit may fish no more 
than the maximum number of trips in 
the Closed Area I Access Area as 
specified in the table at § 648.60(a)(3)(i), 
unless the vessel owner has made an 
exchange with another vessel owner 
whereby the vessel gains a Closed Area 
I Access Area trip and gives up a trip 
into another Sea Scallop Access Area, as 
specified in § 648.60(a)(3)(ii), or unless 
the vessel is taking a compensation trip 
for a prior Sea Scallop Access Area trip 
that was terminated early, as specified 
in § 648.60(c). 

(ii) General category vessels. (A) 
Except as provided in paragraph 
(b)(5)(ii)(B) of this section, effective 
upon approval of reporting and 
recordkeeping requirements by OMB, 
subject to the possession limit specified 
in §§ 648.52(b) and 648.60(a)(5), and 
subject to the seasonal restrictions 
specified in paragraph (b)(4) of this 
section, a vessel issued a general 
category scallop permit, may not enter 
in, or fish for, possess, or land sea 
scallops in or from the Closed Area I 
Access Area once the Regional 
Administrator has provided notification 
in the Federal Register, in accordance 
with § 648.60(a)(8), that 162 trips in the 
2005 fishing year, and 141 trips in the 
2006 fishing year, have been taken, in 
total, by all general category scallop 
vessels. The Regional Administrator 


_ shall notify all general category scallop 


vessels of the date when the maximum 
number of allowed trips have been, or 
are projected to be, taken for the 2005 
and 2006 fishing years. 

(B) A vessel issued a NE Multispecies 
permit and a general category scallop 
permit that is fishing in an approved 
SAP under § 648.85 under multispecies 
DAS may fish in the Scallop Access 
Areas without being subject to the - 
restrictions of paragraph (b)(5)(ii)(A) of 
this section provided that it has not 
enrolled in the Scallop Area Access 
program. Such vessel is prohibited from 
possessing scallops. 

(c) Closed Area II Access Area. (1) ~ 
From March 1, 2006, through February 


28, 2007, and every third fishing year 
thereafter, (i.e., 2009, 2012, etc.) vessels 
issued scallop permits, except vessels 
issued a NE Multispecies permit and a 
general category scallop permit and 
fishing in an approved SAP under 

§ 648.85 and under multispecies DAS, 
may not fish for, possess, or land 
scallops in or from, the area known as 
the Closed Area II Access Area, 
described in paragraph (c)(3) of this 
section. 

(2) From November 2, 2004, through 
February 28, 2006, and for every 2-year 
fishing year period after each year the 
area is closed pursuant to paragraph 
(c)(1) of this section (i.e., the 2007 
through 2008 fishing years, and 2010 
through 2011 fishing years, etc.) and 
subject to the seasonal restrictions 
specified in paragraph (c)(4) of this 
section, a vessel issued a scallop permit 
may fish for, possess, or land scallops in 
or from, the area known as the Closed 
Area II Sea Scallop Access Area, é 
described in paragraph (c)(3) of this 
section, only if the vessel is 
participating in, and complies with the 
requirements of, the area access program 
described in § 648.60. 

(3) The Closed Area II Sea Scallop 
Access Area is defined by straight lines 
connecting the following points in the 
order stated (copies of a chart depicting 
this area are available from the Regional 
Administrator upon request): 


Point Latitude Longitude 


41°00’ N .. 
41°00’ N .. 
41°18.6’ N 
41°30’ N .. 
41°30’N .. 
41°00’ N .. 


67°20’ W 
66°35.8’ W 
66°24.8’ W 
66°34.8’ W 
67°20’ W 
67°20’ W 


(4) Season. A vessel issued a scallop 
permit may not fish for, possess, or land 
scallops in or from the area known as 
the Closed Area II Sea Scallop Access 
Area, described in paragraph (c)(3) of 


‘ this section, except during the period 


June 15 through January 31 of each year 
the Closed Area II Access Area is open - 
to scallop vessels. 

(5) Number of trips—(i) Limited 
access vessels. Based on its permit 
category, a vessel issued a limited 
access scallop permit may fish no more 
than the maximum number of trips in 
2004 and 2005 in the Closed Area II 
Access Area as specified in the table at 
§ 648.60(a)(3)(i), unless the vessel owner 
has made an exchange with another 
vessel owner whereby the vessel gains. 
a Closed Area II Access Area trip and 
gives up a trip into another Sea Scallop 
Access Area, as_specified in 
§ 648.60(a)(3)(ii), or unless the vessel is 
taking a compensation trip for a prior 


| 
\ 
| 
CR 
Point 
| 
| 
| 
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Sea Scallop Access Area trip that was 
terminated early, as specified in 
§ 648.60(c). 

(ii) General category vessels. (A) 
Except as provided in paragraph 
(c)(5)(ii)(B) of this section, effective 
upon approval of reporting and 
recordkeeping requirements by OMB, 
subject to the possession limits 
specified in §§ 648.52(b) and 
648.60(a)(5), and subject to the seasonal 
restrictions specified in paragraph (c)(4) 
- of this section, a vessel issued a general 
category scallop permit, may not enter 
in, or fish for, possess, or land sea 
scallops in or from the Closed Area II 
Access Area once the Regional 
Administrator has provided notification 
in the Federal Register, in accordance 
with § 648.60(a)(8), that 420 trips in the 
2004 fishing year, and 385 trips in the 
2006 fishing year, have been taken, in 
total, by all general category scallop 
vessels. The Regional Administrator 
shall notify all general category scallop 
vessels of the date when the maximum » 
number of allowed trips have been, or 
are projected to be, taken for the 2004 
and 2005 fishing years. 

(B) A vessel issued a NE Multispecies 
permit and a general category scallop 
permit that is fishing in an approved 
SAP under § 648.85 under multispecies 
DAS may fish in the Scallop Access 
Areas without being subject to the 
restrictions of paragraph (c)(5)(ii)(A) of 
this section provided that it has not 
enrolled in the Scallop Area Access 
program. Such vessel is prohibited from 
possessing scallops. 

(d) Nantucket Lightship Access Area. 
(1) From March 1, 2005, through 
February 28, 2006, and every third 
fishing year thereafter (i.e., 2008, 2011, 
etc.) vessels issued scallop permits, 
except vessels issued a NE Multispecies 
permit and a general category scallop 
permit and fishing in an approved SAP 
under § 648.85 and under multispecies 
DAS, may not fish for, possess, or land 
scallops in or from the area known as 
the Nantucket Lightship Access Area, 
described in paragraph (d)(3) of this 
section. 

(2) From November 2, 2004, through 
February 28, 2005, and from March 1, 
2006, through February 28, 2008, and 
for every 2-year fishing year period after 
each year the area is closed pursuant to 
paragraph (d)(1) of this section (i.e., the 
2009 through 2010 fishing years, and 
2012 through 2013 fishing years, etc.) 
and subject to the seasonal restrictions 
specified in paragraph (d)(4) of this 
section, a vessel issued a limited access 
scallop permit may fish for, possess, or 
land scallops in or from, the area known 
as the Nantucket Lightship Sea Scallop 
Access Area, described in paragraph 


(d)(3) of this section, only if the vessel 
is participating in, and complies with 
the requirements of, the area access 
program described in § 648.60. 

(3) The Nantucket Lightship Sea 
Scallop Access Area is defined by 
straight lines connecting the following 
points in the order stated (copies of a 
chart depicting this area are available 
from the Regional Administrator upon 
request): 


Latitude Longitude 


40°50’ N ... 
40°50’ N .. 
40°20’ N .. 
40°20’ N .. 
40°50’ N .. 


69°30’ W 
69°00’ W 
69°00’ W 
69°30’ W 
69°30’ W 


(4) Season. A vessel issued a scallop 
permit may not fish for, possess, or land 
scallops in or from the area known as 
the Nantucket Lightship Sea Scallop 
Access Area, described in paragraph - 
(d)(3) of this section, except during the 
period June 15 through January 31 of 
each year the Nantucket Lightship 
Access Area is open to scallop fishing. 

(5) Number of trips—{i) Limited 
access vessels. Based on its permit 
category, a vessel issued a limited 
access scallop permit may fish no more 
than the maximum number of trips in 
the Nantucket Lightship Access Area as 
specified in the table at § 648.60(a)(3)(i), 
unless the vessel owner has made an 
exchange with another vessel owner 
whereby the vessel gains a Nantucket 
Lightship Access Area trip and gives up 
a trip into another Sea Scallop Access 


Area, as specified in § 648.60(a)(3)(ii), or 


unless the vessel is taking a 
compensation trip for a prior Sea - 
Scallop Access Area trip that was 
terminated early, as specified in 

§ 648.60(c). 

(ii) General category vessels. (A) 
Except as provided in paragraph 
(d)(5)(ii)(B) of this section, effective 
upon approval of reporting and 
recordkeeping requirements by OMB, 
subject to the possession limits 
specified in §§ 648.52(b) and 
648.60(a)(5), a vessel issued a general 
category scallop permit, may not enter 
in, or fish for, possess, or land sea 
scallops in or from the Nantucket 
Lightship Access Area once the 
Regional Administrator has provided 
notification in the Federal Register, in 
accordance with § 648.60(a)(8), that 386 
trips in the 2004 fishing year, and 340 
trips in the 2006 fishing year, have been 
taken, in total, by all general category 
scallop vessels. The Regional 
Administrator shall notify all general 
category scallop vessels of the date 
when the maximum number of allowed 


trips have been, or are projected to be, 
taken for the 2004 and 2006 fishing 
years. 

(B) A vessel issued a NE Multispecies 
permit and a general category scallop 
permit that is fishing in an approved 
SAP under § 648.85 under multispecies 
DAS may fish in the Scallop Access 
Areas without being subject to the 
restrictions of paragraph (d)(5)(ii)(A) of 
this section provided that it has not 
enrolled in the Scallop Area Access 
program. Such vessel is prohibited from 
possessing scallops. 

(e) Transiting. A sea scallop vessel 
that has not declared a trip into the Sea 
Scallop Area Access Program may enter 
in the Sea Scallop Access Areas 
described in paragraphs (a) through (c) 
of this section, and possess scallops not 
caught in the Sea Scallop Access Areas, 
for transiting purposes only provided 
the vessel’s fishing gear is stowed in 
accordance with § 648.23(b), or there is 
a compelling safety reason to be in such 
areas without such gear being stowed. A 
scallop vessel that has declared a trip 
into the Sea Scallop Area Access 
Program may transit a Scallop Access 
Area while steaming to or from another 
Scallop Access Area, provided the 
vessel’s fishing gear is stowed in 
accordance with § 648.23(b), or there is 
a compelling safety reason to be in such 
areas without such gear being stowed. A 
vessel may only transit the Closed Area 
II Access Area, as described in 
paragraph (d) of this section, if there is 
a compelling safety reason for transiting 
the area and the vessel’s fishing gear is 
stowed in accordance with § 648.23(b). 


m 10. Section 648.60 is revised to read as 
follows: 
§648.60 Sea scallop area access program 
requirements. 

(a) A vessel issued a limited access 


- scallop permit may only fish in the Sea 


Scallop Access Areas specified in 

§ 648.59, subject to the seasonal 
restrictions specified in § 648.59, when 
fishing under a scallop DAS, provided 
the vessel complies with the 
requirements specified in paragraphs 
(a)(1) through (a)(9) and (b) through (f) 
of this section. A vessel issued a general 
category scallop permit may only fish in 
the Hudson Canyor®Sea Scallop Access 
Area specified in § 648.59(a), subject to 
the possession limit specified in 

§ 648.52(a), unless that vessel is fishing 
in an approved NE multispecies fishery 
SAP under NE multispecies DAS. 

(1) VMS. Each vessel participating in 
the Sea Scallop Access Area Program 
must have installed on board an 
operational VMS unit that meets the 
minimum performance criteria specified 


Point 
| 
| 
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in §§ 648.9 and 648.10, and paragraph 
(e) of this section. 

(2) Declaration. (i) Prior to the 25th 
day of the month preceding the month 
in which fishing is to take place, the 
- vessel must submit a monthly report 
through the VMS e-mail messaging 
system of its intention to fish in any Sea 
Scallop Access Area, along with the 
following information: Vessel name and 
permit number, owner and operator’s 
name, owner and operator’s phone 
numbers, and number of trips 
anticipated for each Sea Scallop Access 
Area in which it intends to fish. The 
Regional Administrator may waive a 
portion of this notification period for 
trips into the Sea Scallop Access Areas 


if it is determined that there is 
insufficient time to provide such 
notification prior to an access opening. 
Notification of this waiver of a portion 
of the notification period shall be 
provided to the vessel through a permit 
holder letter issued by the Regional 
Administrator. 

(ii) In addition to the information 
required under paragraph (a)(2)(i) of this 
section, and for the purpose of selecting 


_ vessels for observer deployment, each 


participating vessel owner or operator 
shall provide notice to NMFS of the 
time, port of departure, and specific Sea 
Scallop Access Area to be fished, at 
least 72 hr, unless otherwise notified by 
the Regional Administrator, prior to the 


beginning of any trip into the Sea 
Scallop Access Area. 

(iii) To fish in a Sea Scallop Access 
Area, each participating vessel owner or 
operator shall declare a Sea Scallop 
Access Area trip via VMS less than one 
hr prior to the vessel leaving port, in 
accordance with instructions to be 
provided by the Regional Administrator. 

(3) Number of Sea Scallop Access 
Area trips—(i) Table of Limited Access 
Vessel trips. (A) Except as provided in 
paragraph (c) of this section, the table 
below summarizes the total number of 
trips and DAS charges for limited access 
scallop vessels to take into Sea Scallop 
Access Areas during applicable seasons 
specified in § 648.59: 


Fishing year 


‘Access area 


Maximum 
trips per 


Maximum number of trips; and equivalent DAS charge per trip 


area and 


per vessel Full-time 


“ Part-time Occasional 


Closed Area Il 
Nantucket Lightship 


7 trips; 12 DAS 


2 trips; 11.2 DAS .... | 1 trip; 7 DAS. 


Hudson Canyon 
Closed Area | 
Closed Area. Il 
Hudson Canyon 


1 trip; 12 DAS 
2 trips; 12 DAS 


1 trip; 12 DAS. 
1 trip; 5 DAS. 


5 trips; 12 DAS 


Closed Area | 


Nantucket Lightship 


2 trips; 12 DAS 


1 trip; 9.6 DAS 1 trip; 2 DAS. 


(B) A limited access scallop vessel 
fishing in Sea Scallop Access Areas may 
fish the maximum number of trips 
specified above according to the vessel’s 
category in any Sea Scallop Access 
Area, provided the number of trips in 
any one Sea Scallop Access Area does 
not exceed the maximum number of 
trips allocated for such Sea Scallop 
Access Area as specified in § 648.59, 
unless the vessel owner has exchanged 
a trip with another vessel owner for an 
additional Sea Scallop Access Area trip, 
as specified in paragraph (a)(3)(ii) of this 
section. The DAS specified in the table 
in this paragraph (a)(3)(i) shall be 
automatically deducted for each Sea 
Scallop Access Area trip. 

(ii) One-for-one area access trip 
exchanges. If the total number of trips 
allocated to a vessel into all Sea Scallop 
Access Areas combined is more than 
one, the owner of a vessel issued a 
limited access scallop permit may 
exchange, on a one-for-one basis, 
unutilized trips into one access area for 
another vessel’s unutilized trips into 
another Sea Scallop Access Area. One- . 

-for-one exchanges may be made only 
between vessels with the same permit 
category. For example, a full-time vessel 
may not exchange trips with a part-time 
vessel and vice versa. Vessel owners 
must request the exchange of trips by 


submitting a completed Trip Exchange 
Form at least 15 days before the date on 
which the applicant desires the 
exchange to be effective, but no later 
than February 2, 2005, in 2004, and June 
1 of each year thereafter. Each vessel 
involved in an exchange is required to 
submit a completed Trip Exchange 
Form. Trip Exchange Forms will be 
provided by the Regional Administrator 
upon request. The Regional 
Administrator shall review the records 
for each vessel to confirm that each 
vessel has unutilized trips remaining to 
transfer. The transfer is not effective 
until the vessel owner(s) receive a 
confirmation in writing from the 
Regional Administrator that the trip 
exchange has been made effective. A 
vessel owner may exchange trips 


‘between two or more vessels under his/ 
-her ownership. A vessel owner holding 


a Confirmation of Permit History is not 
eligible to exchange trips. 2 

(ii) [Reserved] 

(4) Area fished. While on a Sea 
Scallop Access Area trip, a vessel may 
not fish for, possess, or land scallops in 
or from outside the specific declared 
Sea Scallop Access Area during that 
trip, and may not enter or exit the 
specific declared Sea Scallop Access 
Area more than once per trip. A vessel 
on a Sea Scallop Access Area trip may 


not enter or be in another Sea Scallop 
Access Area on the same trip except 
such vessel may transit another Sea 
Scallop Access Area provided its gear is 
stowed in accordance with § 648.23(b). 


(i) Reallocation of trips into open 
areas. If the yellowtail flounder TAC 


~ allocated for a Scallop Access Area 


specified in § 648.59(b) through (d) has 
been harvested and sych area has been 
closed, a vessel with trips remaining to 
be taken in such Access Areas may fish 
the remaining DAS associated with the 
unused trip(s) in Open Areas, up to the 


’ maximum DAS specified in 


§ 648.53(b)(4)(iii)(A) through (C). 
(ii) [Reserved] 


(5) Possession and landing limits—(i) 
Scallop possession limits. Unless 
authorized by the Regional 
Administrator as specified in 
paragraphs (c) and (d) of this section, 
after declaring a trip into a Sea Scallop 
Access Area, a vessel owner or operator 
of a limited access scallop vessel may 
fish for, possess, and land, per trip, 
scallops, up to the maximum amounts 
specified in the table in this paragraph 
(a)(5). No vessel fishing in the Sea ~ 
Scallop Access Area may possess 
shoreward of the VMS demarcation line 
or land, more than 50 bu (17.6 hi) of in-. 
shell scallops. 
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Fishing year Access area 


Possession limit 


Full-time 


Part-time Occasional 


+ Closed Area Il 
Nantucket Lightship 
Hudson Canyon 
Closed Area | 
Closed Area Il 
Hudson Canyon 
Closed Area | 
Nantucket Lightship 


18,000 Ib (8,165 kg) 
18,000 Ib (8,165 kg) 


“18,000 Ib (8,165 kg) 


16,800 Ib (7,620 kg) 


18,000 Ib (8,165 kg) 
18,000 tb (8,165 kg) 


14,400 Ib (6,532 kg) 


10,500 Ib (4,763 kg). 


18,000 Ib (8,165 kg). 
7,500 Ib (3,402 kg). 


3,000 Ib (1,361 kg). 


(ii) NE multispecies possession limits 
and yellowtail flounder TAC. After 
declaring a trip into a Sea Scallop 
Access Area and fishing within the 
Access Areas described in § 648.59(b) 
through (d), and provided the vessel has 
been issued a Scallop NE Multispecies 
Possession Limit permit as specified in 
§ 648.4(a)(1)(ii), a vessel owner or ~* 
operator of a limited access scallop 
vessel may fish for, possess, and land, 
‘per trip, up to a maximum of 1,000 lb 
(453.6 kg) of all NE multispecies 
combined, subject to the minimum 
commercial fish size restrictions 
specified in § 648.83(a)(2), and the 
additional restrictions for Atlantic cod, 
haddock, and yellowtail flounder 
specified in paragraphs (a)(5)(ii)(A) 

- through (C) of this section. 

(A) Atlantic Cod. A vessel may bring 
onboard and possess only up to 100 Ib 
(45.4 kg) of Atlantic cod per trip, 
-provided such fish is intended for 
personal use only and cannot be not 
sold, traded, or bartered. 

(B) Haddock. Subject to the seasonal 
restrictions established under the Sea 
Scallop Area Access Program and 
specified in § 648.59(b)(4), (c)(4), and 
(d)(4), a vessel is prohibited from 
possessing or landing haddock from 
January 1 through June 30, but may 
possess and land haddock up to the 
overall possession limit of all NE 

_ multispecies combined, as specified in 
paragraph (a)(5)(ii) of this section for the 
rest of the Sea Scallop Area Access 
Program season. 

(C) Yellowtail flounder—(1) Yellowtail 
flounder TACs. Limited access scallop 
vessels participating in the Area Access 
Program and fishing within the Access 
Areas specified in § 648.59(b) through 
(d), are authorized to catch yellowtail 
flounder up to the TACs specified in 
§ 648.85(c) for the Closed Area I, Closed 
Area II, and Nantucket Lightship Access 
Scallop Areas. The Regional 
Administrator shall publish notification 
in the Federal Register in accordance 
with the Administrative Procedure Act, 
to notify scallop vessel owners that the 
scallop fishery portion of the TAC for a 
yellowtail flounder stock has been or is 


projected to be harvested by scallop 
vessels in any Access Area. Upon ~ 
notification in the Federal Register that 
a TAC has been or is projected to be 
harvested, scallop vessels are prohibited 
from declaring and initiating a trip 
within the Access Area(s), where the 
TAC applies, for the remainder of the 
fishing year. The yellowtail flounder - 
TACs allocated to scallop vessels may — 
be increased by the Regional 
Administrator after December 1 of each 
year pursuant to § 648.85(c)(2). 

(2) SNE/MA yellowtail flounder 
possession limit. After declaring a trip 
into and fishing within the Nantucket 
Lightship Access Area described in 
§ 648.59(d), the vessel owner or operator 


’ of a limited access scallop vessel may 


fish for, possess, and land up to 250 Ib 
(113.6 kg) per trip of yellowtail flounder 
between June 15 and June 30, and from 
July 1 through January 31, up to 1,000 
Ib (453.6 kg) per trip subject to the 
amount of other NE multispecies 
onboard, provided the yellowtail 
flounder TAC as specified in 

§ 648.85(c)(i) has not been harvested. 

(3) GB yellowtail flounder possession 
limit. After declaring a trip into and 
fishing within the Closed Area I or 
Closed Area II Access Area described in 
§ 648.59(b) and (c), the vessel owner or 
operator of a limited access scallop 
vessel may fish for, possess, and land up 
to 1,000 lb (453.6 kg) per trip of 
yellowtail flounder subject to the 
amount of other NE multispecies 
onboard, provided the yellowtail 
flounder TAC specified in §648.85(c) ~ 
has not been harvested. If the yellowtail 
flounder TAC established for the 
Eastern U.S./Canada Area pursuant to 
§ 648.85(a)(2) has been or is projected to 
be harvested, as described in 
§ 648.85(a)(3)(iv)(C)(3), scallop vessels 
are prohibited from harvesting, 
possessing, or landing yellowtail 
flounder in or from the Closed Area I 
and Closed Area II Access Areas. . 

(iii) [Reserved] 

“(6) Gear restrictions. (i) The minimum 
ring size for dredge gear used by a vessel 
fishing on a Sea Scallop Access Area 
trip is 4 inches (10.2 cm) in diameter. 


Dredge or trawl gear used by a vessel 
fishing on a Sea Scallop Access Area 
trip must be in accordance with the 
restrictions specified in § 648.51(a) and 


). 

(ii) [Reserved] 

(7) Transiting. While outside a Sea 
Scallop Access Area on a Sea Scallop 
Access Area trip, the vessel must have 

all fishing gear stowed in accordance 
with § 648.23(b), unless there is a 
compelling safety reason to be in the 
area without gear stowed. 

(8) Off-loading restrictions. The vessel 
may not off-load its catch from a Sea 
Scallop Access Area trip at more than 
one location per trip. 

(9) Reporting. The owner or operator 
must submit reports through the VMS, 
in accordance with instructions to be 
provided by the Regional Administrator, 
for each day fished when declared in 
the Sea Scallop Area Access Program, 
including trips accompanied by a 
NMFS-approved observer. The reports 
must be submitted in 24-hour intervals, 
for each day beginning at 0000 hours 
and ending at 2400 hours. The reports 
must be submitted by 0900 hours of the 
following day and must include the 
following information: 

(i) Total pounds/kilograms of scallop 
meats kept, total number of tows and 
the Fishing Vessel Trip Report log page 
number. ~ 

(ii) Total pounds/kilograms of 
yellowtail flounder kept and total 
pounds/kilograms of yellowtail flounder 
discarded. 

(iii) For each trip that the vessel has 
a NMFS approved observer on board, 
the total pounds/kilograms of scallop 
meats kept and the total pounds/ 
kilograms of yellowtail flounder caught 
on all tows that were observed by a 
NMFS approved observer. 

_(b) Accrual of DAS. For each Sea 
Scallop Access Area trip, except as 
provided in paragraph (c) of this 
section, a vessel on a Sea Scallop Access 
Area trip shall have DAS specified in 
paragraph (a)(3) of this section deducted 
from its Access Area DAS allocation, 
regardless of the actual number of DAS 
used during the trip. 


| 

| 

| 
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(c) Compensation for Sea Scallop 
Access Area trips terminated early. If a 
Sea Scallop Access Area trip is 
terminated before catching the allowed 
possession limit, the vessel may be 
authorized to fish an additional trip in 
the same Sea Scallop Access Area based 
on the conditions and requirements of 
paragraphs (c)(1) through (5) of this 

- section. 

(1) The vessel owner/operator has 
determined that the Sea Scallop Access 
Area trip should be terminated early for 
reasons deemed appropriate by the 
operator of the vessel; — 

(2) The amount of scallops landed by 
the vessel for the trip must be less than 
the maximum possession limit specified 
in paragraph (a)(5) of this section. 

6) The vessel owner/operator must: 
report the termination of the trip prior 

~ to leaving the Sea Scallop Access Area 
by VMS email messaging, with the . 
following information: Vessel name, 
vessel owner, vessel operator, time of — 
trip termination, reason for terminating 
the trip (for NMFS recordkeeping 
purposes), expected date and time of 


return to port, and amount of scallops 


on board in pounds. 

(4) The vessel owners/operator must 
request that the Regional Administrator 
authorize an additional trip as 
compensation for the terminated trip by 
submitting a written request to the 
Regional Administrator within 30 days 
_ of the vessel’s return to port from the 
terminated trip. 

(5) The Regional Administrator must 
authorize.the vessel to take an 
additional trip and must specify the 
amount of scallops that the vessel may 
land on such trip and the number of 
DAS charged for such trip, pursuant to 
the calculation in paragraphs (c)(5)(i) 
through (iii) of this section. Such 
authorization shall be made within 10 
days of receipt of the formal written 
request for compensation. 

i) The number of DAS a vessel will 
be charged for an additional trip in the 
Sea Scallop Access Area shall be 
calculated as the difference between the 
number of DAS automatically deducted 
for the trip as specified in paragraph (b) 
of this section, and the sum of the 
following calculation: Two DAS, plus 
one DAS for each 10 percent increment 


of the overall possession limit on board.° 


Pounds of scallops landed shall be 
rounded up to the nearest 10-percent - 
increment. 


(ii) The amount of scallops that can be 
landed on an authorized additional Sea 
Scallop Access Area trip shall equal 
1,500 lb (680.4 kg) multiplied by the 
number of DAS to be charged for the 
resumed trip. 

(iii) The vessel that terminates a Sea 
Scallop Access Area trip and has been 
authorized to take an additional trip 
shall have the DAS charged for that trip, 
as determined under paragraph (c)(5)(i) 
of this section, deducted from its Sea 
Scallop Access Area DAS allocation 
specified in paragraph (a)(3) of this 
section, regardless of the actual number 


of DAS fished during the additional trip. 


Vessels that are authorized more than 
one additional trip for compensation for 


~ more than one terminated trip may. 
combine the authorized trips into one, 


if all terminated trips occurred in the ~ 
same Sea Scallop Access Area and 
provided the total possession limits do - 
not exceed those specified in paragraph 
(a)(5) of this section. 

__ (d) Possession limit to defray costs of 
observers—(1) Observer set-aside limits. 
by area—({i) Hudson Canyon Access — 
Area. For 2004 and 2005, the observer 
set-asides for the Hudson Canyon 
Access Area are 187,900 lb (85.2 mt) 
and 149,562 lb (67.8 mt), respectively. 

- (ii) Closed Area I Access Area. For the 
2005 and 2006 fishing years, the 
observer set-asides for the Closed Area 
I Access Area are 32,430 lb (15 mt) and 
28,241 lb (13 mt), respectively. 

(iii) Closed Area II Access Area. For 
the 2004 and 2005 fishing years, the 
observer set-asides for the Closed Area 
II Access Area are 83,952 lb (38 mt) and 
76,958 lb (35 mt), respectively. 

(iv) Nantucket Lightship Access Area. 
For the 2004 and 2006 fishing years, the 
observer set-asides for the Nantucket 
Lightship Access Area are 77,184 lb (35 
mt). and 67,968 lb (31 mt), respectively. 

(2) Increase in the possession limit to 
defray the costs of observers. The 
Regional Administrator may increase . 
the sea scallop possession limit 
specified in paragraph (a)(5) of this 
section to defray costs of at-sea 
observers deployed on area access trips 
subject to the limits specified in 
paragraph (d)(1) of this section. Owners 
of scallop vessels shall be notified of the 
increase in the possession limit through 
a permit holder letter issued by. the 
Regional Administrator. If the observer 
set-aside is fully utilized prior to the 


Administrator shall notify owners of 
scallop vessels that, effective on a 
specified date, the possession limit will 
be decreased to the level specified in - 
paragraph (a)(5) of this section. Vessel | 
owners shall be responsible for paying 
the cost of the observer, regardless of 
whether the vessel lands or sells sea 
scallops on that trip, and regardless of 
the availability of set-aside for an 


increased possession limit. 


(e) Possession limits and/or number of 
trips to defray the costs of sea scallop 
research—(1) Research set-aside limits 
and number of trips by area—(i) Hudson 
Canyon Access Area. For the 2004 and 
2005 fishing years, the research set- 
asides for the Hudson Canyon Access 


_ Area are 375,800 Ib (170.5 mt) and 


299,123 lb (135.7 mt), respectively. 


(ii) Closed Area I Access Area. For the 
2005 and 2006 fishing years, the 
research set-asides for the Closed Area 
I Access Area and 64,860 lb (29 mt) and 
56,482 lb (26 mt), respectively. 

(iii) Closed Area II Access Area. For 
the 2004 and 2005 fishing years, the 
research set-asides for the Closed Area 
II Access Area are 167,904 lb (76 mt) 
and 153,971 lb (70 mt), respectively. 


(iv) Nantucket Lightship Access Area. 
For the 2004 and 2006 fishing years, the 
research set-asides for the Nantucket 
Lightship Access Area are 154,368 lb 
(70 mt) and 135,937 lb (62 mt), 
respectively. 

(2) Increase of possession limit to 
defray the costs of sea scallop research. 
The Regional Administrator may 
increase the sea scallop possession limit 
specified in paragraph (a)(5) of this 
section or allow additional trips into a 
Sea Scallop Access Area to defray costs 
for approved sea scallop research up to 
the amount specified in paragraph (e)(1) 
of this section. 

(3) Yellowtail flounder research TAC 
set-aside. Vessels conducting research 
approved under the process described 
in § 648.56, and in the Access Areas 
specified in § 648.59(b) through (d) may 
harvest yellowtail flounder up to the 
TACs specified in the table in this 
paragraph (e)(3), and subject to the 
possession limits specified in paragraph 
(a)(5)(ii)(C) of this section. If the TACs 
listed in the table in this paragraph 
(e)(3) are harvested, research may no 
longer be authorized in the applicable 


Access Area. 


Yellowtail flounder stock 


end of the fishing year, the Regional 


Access area 


Yellowtail flounder re- 


Fishing year search TAC 


Southern New England 


Nantucket Lightship 


2004 | 3,086 Ib (1.4 mt). 


2005 
2006 


8,818 Ib (4.0 mt). 
14,771 tb (6.7 mt). 
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Yellowtail flounder stock 


Access area 


Yellowtail flounder re- 


you search TAC 


Closed Area | and Closed Area Il 


2004 
2005 
2006 


26,455 Ib (12 mt). - 
(') 
(') 


To be established annually, according to the specification procedure described in § 648.85(a)(2). 


(f) VMS polling. For the duration of 
the Sea Scallop Area Access Program, as 
described in this section, all sea scallop 
vessels equipped with a VMS unit shall 
be polled at a minimum of twice per 
hour, regardless of whether the vessel is 
‘enrolled in the Sea Scallop Area Access 
Program. Vessel owners shall be 
responsible for paying the costs of 
polling twice per hour. 

(g) General category scallop vessels. 
(1) Effective upon approval of reporting 
and recordkeeping requirements by 
OMB, a vessel issued a general category 
scallop permit, except a vessel issued a 
NE Multispecies permit and a general 
category scallop permit that is fishing in 
an approved SAP under § 648.85 under 
multispecies DAS that has not enrolled 
in the general category Access Area 
fishery, may only fish in the Closed 
Area I, Closed Area II, and Nantucket 
Lightship Sea Scallop Access Areas 
specified in § 648.59(b) through (d), 
subject to the seasonal restrictions 
specified in § 648.59(b)(4), (c)(4), and 
(d)(4), and subject to the possession 
limit specified in § 648.52(a), and 
provided the vessel complies with the 
requirements specified in paragraphs 
(a)(1), (a)(2), (a)(6) through (a)(9), (d), (e), 
(f), and (g) of this section, and 
§ 648.85(c)(3)(ii). A vessel issued a NE 
Multispecies permit and a general 
category scallop permit that is fishing in 
“ an approved SAP under § 648.85 under 
multispecies DAS that has not enrolled 
in the Sea Scallop Area Access program 
as specified in paragraph (a)(2) is not _ 
subject to the restrictions and 
requirements specified in 
§ 648.59(b)(5)(ii), (c)(5)(ii), (d)(5) Gi), and 
this paragraph (g). 

(2) Gear restrictions. The combined 
dredge width in use by, or in possession 
on board, general category scallop 
vessels fishing i in the Access Areas 
described in § 648.59(b) through (d) may 
not exceed'10.5 ft (3.2 m), measured at 
the widest point in the bail of the 
dredge. 

(3) Scallop TAC. General category 
vessels fishing in the Access Areas 
specified in § 648.59{b) through (d) are 
authorized to land scallops, subject to 
the possession limit specified in 
§ 648.52(a), up to the amount allocated 
to the scallop TACs for each Access © 
Area specified below. If the scallop TAC 
for a specified Access Area has been, or 


is projected to be harvested, the 
Regional Administrator shall publish 
notification in the Federal Register, in 
accordance with the Administrative 
Procedure Act, to notify general 
category vessels that they may no longer 
fish within the specified Access Area. 

(i) Closed Area I Access Area. 64,840 
Ib (29 mt) in 2005, and 56,482 lb (25.6 
mt) in 2006. 

(ii) Closed Area II Access Area. 
167,904 (76 mt) in 2004, and 153,971 lb 
(70 mt) in 2005. 

(iii) Nantucket Lightship Access Area. 
154,368 lb (70 mt) in 2004, and 135,937 
lb (62 mt) in 2006. 

(4) Possession Limits—{i) Scallops. A 
vessel issued a NE Multispecies permit 
and a general category scallop permit 
that is fishing in an approved SAP 
under § 648.85 under multispecies DAS 
that has not enrolled in the general 
category Access Area fishery is 
prohibited from possessing scallops. 
General category scallop vessels fishing 


in the Access Areas specified in 


§ 648.59(b) through (d) may possess 
scallops up to the possession limit 
specified in § 648.52(b), subject to a 
limit on the total number of trips that 
can be taken by all such vessels into the 
Access Areas, as specified in 

§ 648.59(b)(5)(ii), (c)(5)(ii), and (d){5)(ii). 
If the number of trips allowed have been 
or are projected to be taken, the 
Regional Administrator shall publish 
notification in the Federal Register, in 
accordance with the Administrative 
Procedure Act, to notify general 
category vessels that they may no longer 
fish within the specified Access Area. 

(ii) Other species. Except for vessels 
issued a general category scallop permit 
and fishing under an approved NE 
multispecies SAP under NE 
multispecies DAS, general category 
vessels fishing in the Access Areas 
specified in § 648.59(b) through (d) are 
prohibited from possessing any other 
species of fish. 

(5) Number of trips. General category 
scallop vessels may not fish for, possess, 
or land scallops in or from the Access 
Areas specified in § 648.59(b) through 
(d) after the effective date of the 
notification published in the Federal 
Register, stating that the total number of 
trips specified in § 648.59(b)(5)(ii), 
(c)(5)(ii), and (d)(5)(ii) have been, or are 


projected to be, taken by general 
category scallop vessels. 

@ 11. Section 648.61 is revised to read as 
follows: 


§648.61 EFH closed areas. 

(a) No scallop fishing vessel may 
enter, fish in, or be in the EFH Closure 
Areas described in § 648.80(h)(1)(i) 
through (iv). A chart depicting these 
areas is available from the Regional 
Administrator upon request. 

(b) Transiting. A scallop vessel may 
transit the EFH Closure Areas, as 
defined in § 648.81(h)(1), provided that 
its gear is stowed in accordance with the 
provisions of § 648.23(b), and that it 
complies with the transiting restrictions 
for the Closed Area II Habitat Closure 
Area specified in § 648.81(b)(2)(iv). | 
w 12. In § 648.81, paragraphs (a)(2)(vi), 
(b)(2)(v), and (c)(2)(iv) are added to read 
as follows: 


§648.81 NE multispecies closed areas and 
measures to protect EFH. 

(a) 

(2) RoR 

(vi) Fishing for scallops within the 
Closed Area I Access Area defined in 
§ 648.59(b)(3) during the season 
specified in § 648.59(b)(4), and pursuant 
to the provisions specified in § 648.60. 


) 

(2) k * 

(v) Fishing for scallops within the 
Closed Area II Access Area defined in 
§ 648.59(c)(3), during the season 
specified in § 648.59(c)(4), and pursuant 
to the provisions specified in § 648.60. 

(c) 

(2) 

(iv) Fishing for scallops within the 
Nantucket Lightship Access Area 
defined in § 648.59(d)(3), during the 
season specified in § 648.59(d)(4), and 
pursuant to the provisions specified in 
§ 648.60. 


* * * * * 


@ 13. In § 648.85, paragraph (c) is added 
to read as follows: 


§648.85 Special management programs. 
* * * * * 

(c) Scallop fishery closed area access 
program. Limited access scallop vessels 
operating under the Sea Scallop Area 
Access Program, as defined in § 648.59, 
and fishing in accordance with the 
regulations at § 648.60 may possess and 


GB 
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land up to 1,000 lb (453.6 kg) of all NE 
multispecies combined, as provided in 
§ 648.60(a)(5)(ii), unless otherwise 
restricted in this section. 

(1) Yellowtail flounder bycatch TAC 
allocation. An amount of yellowtail 
flounder equal to 10 percent of the total 
yellowtail flounder TAC for each of the © 
stock areas specified in paragraphs 
(c)(1)(i) and (c)(1)(ii) of this section may 
be harvested by scallop vessels subject 
to the restrictions of this paragraph. 
Limited access scallop vessels enrolled 
in the Sea Scallop Area Access Program 
and fishing within the Area Access 
areas defined at § 648.59(b) through (d) 
may harvest yellowtail flounder up to 
9.8 percent of the applicable yellowtail 
flounder TAC. Scallop vessels 
participating in approved research 
under the process described in § 648.56, 
and fishing in the Access Areas 
specified in § 648.59(b) through (d), may 
harvest 0.2 percent of the applicable 
yellowtail flounder TAC. The amount of 
yellowtail flounder that may be 
harvested in the 2004 through the 2006 
fishing years under this section shall be 
specified in a small entity compliance 
guide. The yellowtail flounder TAC set- 
asides for research are specified in 
§ 648.60(e)(3). 

(i) SNE/MA yellowtail flounder. 
Limited access scallop vessels may 
harvest an amount of yellowtail 
flounder equal to 9.8 percent of the 
SNE/MA yellowtail flounder TAC from 
the Nantucket Lightship Closed Area 
Sea Scallop Access Area for each fishing 
year, unless otherwise prohibited under 
paragraph (c)(3) of this section. An 
amount of yellowtail flounder equal to 
0.2 percent of the SNE/MA yellowtail 
flounder bycatch TAC, as specified in 
paragraph (c)(1) of this section, is set 
aside to allow for the harvest of 
yellowtail flounder during research 
approved under the scallop research 
program specified in § 648.56 and 
conducted in the Access Areas specified 
in § 648.59(b) through (d). 

(ii) GB yellowtail flounder. Limited 
access scallop vessels may harvest an 
amount of yellowtail flounder up to 9.8 
percent of the GB yellowtail flounder 
TAC from the Closed Area I and Closed 


Area II Sea Scallop Access Areas, 
combined, for each fishing year, unless 
otherwise prohibited under paragraph 
(c)(3) of this section. An amount of 
yellowtail flounder equal to 0.2 percent 
of the GB yetlowtail flounder TAC, as 
specified in paragraph (c)(1) of this 
section, is set aside to allow for the 
harvest of yellowtail flounder during 
research approved under the scallop 
research program specified in § 648.56. 

(2) Adjustments to the yellowtail 
flounder TAC allocation. If, on or after 
December 1 of each year, information is 
available to make an accurate projection 
of yellowtail catch through the énd of 
the fishing year, and if the Regional 
Administrator projects that the total GB 
yellowtail flounder TAC for the NE 
multispecies fishery specified at 
§ 648.85(a)(2) will not be harvested by 
the end of the fishing year, and if the 
catch of yellowtail flounder in the Sea 
Scallop Area Access Program is below 
10 percent of the GB yellowtail flounder 
bycatch TAC specified in paragraph 
(c)(1) of this section, the Regional 
Administrator may, through rulemaking 
consistent with the Administrative 
Procedure Act, increase the yellowtail 
flounder bycatch TAC allocated to 
vessels participating in the Sea Scallop 
Area Access Program above 10 percent, 
provided that such increase will not 
result in exceeding the total GB 
yellowtail flounder TAC specified in 
§ 648.85(a)(2). 

(3) Possession restriction and closure 
when yellowtail flounder TAC has been 
harvested. (i) If the Regional 
Administrator determines that the GB 
yellowtail flounder TAC specified for 
the U.S./Canada Management Area 
under paragraph (a)(2) of this section 
has been harvested or is projected to be 
harvested, and notification has been 
published in the Federal Register, 
pursuant to paragraph (a)(3)(iv)(C)(3) of 
this section, but the yellowtail flounder 
bycatch TAC allocation for the GB stock 
specified under paragraph (c)(1)(ii) of 
this section has not been harvested, 
scallop vessels may continue to fish in 
the Sea Scallop Area Access Program, 
but may not retain or land yellowtail 
flounder, until the yellowtail flounder 


bycatch TAC is caught, as specified in 
paragraph (c)(3)(ii) of this section. All 
catch of yellowtail flounder must 
continue to be reported by scallop 
vessels fishing in Access Areas as 
required under § 648.60. 

(ii) If the Regional Administrator 
determines that the yellowtail flounder 
bycatch TAC allocation for the GB stock 
specified under paragraph (c)(1)(ii), of 
this section has been or is projected to 
be harvested, scallop vessels may not 
fish within the Closed Area I and II 
Access Areas for the remainder of the 
fishing year. The Regional 
Administrator shall publish notification 
in the Federal Register, in accordance © 
with the Administrative Procedure Act, 
to notify vessels that they may no longer 
fish within the Closed Area I and II 
Access Areas for the remainder of the 
fishing year. 


* * * * * 


w 14. In § 648.88, paragraph (c) is revised 
to read as follows: 


§648.88 Multispecies open access permit 
restrictions. 
* * * * * 


(c) Scallop NE multispecies 
possession limit permit. With the 
exception of vessels fishing in the Sea 
Scallop Access Areas as specified in 
§ 648.59(b) through (d), a vessel that has 
been issued a valid open access scallop 


_ NE multispecies possession limit permit 


may possess and land up to 300 lb 
(136.1 kg) of regulated species when 
fishing under a scallop DAS allocated 
under § 648.53, provided the vessel does 
not fish for, possess, or land haddock 
from January 1 through June 30, as 
specified under § 648.86(a)(2)(i), and 
provided that the amount of yellowtail 
flounder on board the vessel does not 
exceed the trip limitations specified in 

§ 648.86(g), and provided the vessel has 
at least one standard tote on board. A 
vessel fishing in the Sea Scallop Access 
Areas as specified in § 648.59(b) through 
(d) is subject to the possession limits. 
specified in § 648.60(a)(5)(ii). 


* * * * 


[FR Doc. 04-24429 Filed 10-28-04; 4:14 pm] 
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 341 
[Docket No. 1976N-0052N] 
RIN 0910-AF34. 


Cold, Cough, Allergy, Bronchodilator, 
and Antiasthmatic Drug Products for 
Over-the-Counter Human Use; 
Proposed Amendment of Monograph 
for Over-the-Counter Nasal 
Decongestant Drug Products 


AGENCY: Food and Drug Administration; 
HHS. 


ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
amend the final monograph (FM) for 
over-the-counter (OTC) nasal 
decongestant drug products (drug 
products used to relieve nasal 
congestion due to a cold, hay fever, or 
other upper respiratory allergies) to add 
phenylephrine bitartrate as generally 
recognized as safe and effective 
(GRASE) when used in an effervescent 
tablet. An effervescent tablet is intended 
to be dissolved in water before taking by 
mouth. This proposal is part of FDA’s 
ongoing review of OTC drug products. 
DATES: Submit written or electronic 
comments and comments on FDA‘s 
economic impact determination by 
January 31, 2005. Please see section X 
of this document for the effective date 
of any final rule that may publish based 
on this proposal. 

ADDRESSES: You may submit comments, 
identified by Docket No. 1976N—0052N 
and/or RIN number 0910—AF34, by any 
of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Agency Web site: http:// ~ 
www.fda.gov/dockets/ecomments. 
Follow the instructions for submitting 
comments on the agency Web site. 


e E-mail: fdadockets@oc.fda.gov. 
Include Docket No. 1976N—0052N and/ 
or RIN number 0910—AF34 in the 
subject line of your e-mail message. 

e FAX: 301-827-6870. 

Mail/Hand delivery/Courier [For 
paper, disk, or CD-ROM submissions]: 
Division of Dockets Management, 5630 
Fishers Lane, rm. 1061, Rockville, MD 
20852. 

Instructions: All submissions received 
must include the agency name and 
Docket No. 1976N—0052N or Regulatory 
Information Number 0910—AF34 (RIN) 
for this rulemaking. All comments 
received will be posted without change 
to http://www.fda.gov/ohrms/dockets/ 
default.htm, including any personal 
information provided. For detailed 
instructions on submitting comments 
and additional information on the 
rulemaking process, see the 
“Comments” heading of the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
www.fda.gov/ohrms/dockets/ 
default.htm and insert the docket 
number(s), found in brackets in the 
heading of this document, into the 
“Search” box and follow the prompts 
and/or go to the Division of Dockets 
Management, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Houda Mahayni, Center for Drug _ 
Evaluation and Research (HFD-560), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301-827-2222. 


SUPPLEMENTARY INFORMATION: 


I. Background 


A. Advance Notice of Proposed 
Rulemaking (ANPRM) 


1. OTC Cough-Cold Drug Products 


In the Federal Register of September 
9, 1976 (41 FR 38312), FDA published 
the report of the Advisory Review Panel 
on OTC Cold, Cough, Allergy, 
Bronchodilator, and Antiasthmatic Drug 
Products (Cough-Cold Panel). That 
Panel reviewed oral and topical nasal 
decongestant drug products and found 
phenylephrine hydrochloride to be a 
safe and effective ingredient for OTC 
use (41 FR 38312 at 38399 and 38400). 
The Cough-Cold Panel did not evaluate 
phenylephrine bitartrate. 


2. OTC Oral Health Care Drug Products 


In the Federal Register of May 25, 
1982 (47 FR 22760), FDA published the 
report of the Advisory Review Panel on 
OTC Oral Cavity Drug Products (Oral 
Cavity Panel). That Panel reviewed the 
safety and effectiveness of two oral 
nasal decongestant ingredients, 
phenylephrine hydrochloride and 
phenylpropanolamine hydrochloride (in 
lozenge form), and classified these 
ingredients as Category III (more data 
needed) (47 FR 22760 at 22911 through 
22914). The Oral Cavity Panel did not 
evaluate phenylephrine bitartrate. 


B. Tentative Final Monograph (TFM) 
1. OTC Cough-Cold Drug Products 


In the Federal Register of January 15, 
1985 (50 FR 2220), FDA published the 
TFM for OTC nasal decongestant drug 
products. The TFM proposed 
phenylephrine hydrochloride as a 
monograph ingredient but did not 
address phenylephrine bitartrate. 


2. OTC Oral Health Care Drug Products 


In the Federal Register of January 27, 
1988 (53 FR 2436), FDA published the 
TFM for OTC oral health care 
(anesthetic/analgesic, astringent, 
debriding agent/oral wound cleanser, 
and demulcent) drug products. FDA 
referred the data on the oral nasal 
decongestant ingredients phenylephrine 
hydrochloride and 
phenylpropanolamine hydrochloride to 
the rulemaking for OTC nasal 
decongestant drug products because that 
was the primary rulemaking for these 
ingredients (53 FR 2436 at 2448 and 
2449). 


C. Final Monograph (FM) 
1. OTC Cough-Cold Drug Products 


In the Federal Register of August 23, 
1994 (59 FR 43386), FDA published the 
FM for OTC nasal decongestant drug 
products. The monograph included 
phenylephrine hydrochloride as GRASE 
for oral and topical use as a nasal 
decongestant (§ 341.20(a) and (b)(8) (21 
CFR 341.20(a) and (b)(8))). FDA 
acknowledged that phenylephedrine 
bitartrate was submitted as an oral nasal 
decongestant active ingredient in an 
effervescent combination cold tablets for 
OTC use. FDA noted that the ingredient 
was not reviewed by the Cough-Cold 
Panel or included in its report, or 
addressed in the TFM for OTC nasal 
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decongestant drug products (59 FR 
43386 at 43394 and 43395). FDA 
reviewed data on phenylephedrine 
bitartrate submitted ina comment and , 
concluded that the data were inadequate 
to demonstrate the safety and 
effectiveness of phenylephrine bitartrate 
as an OTC oral nasal decongestant 
ingredient. Consequently, this 
ingredient was not included in the FM. 


2. OTC Oral Health Care Drug Products 


FDA has not published an FM for 
these products. 


II. Citizen Petition 


A manufacturer submitted a citizen 
petition (Ref. 1) requesting FDA*to 
amend the OTC nasal decongestant FM 
to include the ingredient phenylephrine 
bitartrate as GRASE in an effervescent 
tablet. The manufacturer stated: 

e Domestic and international 
marketing experiences meet FDA’s 
material time and extent criteria for 
inclusion in an OTC drug monograph. 

e In vitro and in vivo studies 
demonstrate comparability of 
phenylephrine bitartrate with 
phenylephrine hydrochloride, an 
approved monograph active ingredient. 

e Phenylephrine bitartrate would 
provide consumers a greater choice in 
combination nasal decongestant/ 
analgesic cough-cold formulations. 

The manufacturer requested GRASE 
status for phenylephrine bitartrate for 
use as a single ingredient or in 
combination with any monograph 
cough-cold active ingredient(s) when 
delivered in an effervescent tablet. 


Ill. FDA’s Comments on the Citizen. 
Petition 


._ A. Marketing History 


According to the manufacturer, 
consumers have used phenylephrine 
hydrochloride and bitartrate 
domestically and globally as a nasal 
decongestant for decades. In terms of 
domestic marketing experience, the 
following drug products containing 
phenylephrine bitartrate have been 
marketed in the United States: (1) An 
effervescent product containing aspirin, 
chlorpheniramine maleate, and 
phenylephrine bitartrate marketed OTC 
from 1968 te 1976, before being 
voluntarily discontinued by its 
manufacturer, and (2) an inhalation 
product containing isoproterenol 
hydrochloride and phenylephrine 
bitartrate marketed by prescription and 
later discontinued. Phenylephrine 
bitartrate containing products have been 
marketed outside the United States 
(Central America, Mexico, Australia, 
and Spain) since 1978. As of 2002, a 


- total of 1.16 billion tablets have been 


distributed in these countries (Ref. 1). 
Products containing bitartrate are 
presently sold by prescription in the 
United States-as a salt of hydrocodone, 
dihydrocodone, and dihydrocodeine. 
Phenylephrine bitartrate is similar to 
phenylephrine hydrochloride, which is 
currently included as an oral nasal 


- decongestant active ingredient in 


§ 341.20(a)(1). Both phenylephrine salts 
have the same pharmacologic activity 
and similar side effects. FDA is aware 
that phenylephrine bitratrate 
effervescent tablets were marketed in 
the United States in the 1960s and 
1970s and had a similar use and adverse 
reaction profile as products containing 
phenylephrine hydrochloride. The 
citizen petition provides sufficient 
information of marketing outside the 
United States since 1978 to allow FDA 
to determine that phenylephrine 
bitartrate as a nasal decongestant has 


been marketed to a material time and to . 


a material extent. In addition, the 
citizen petition contains recent data 
demonstration that the phenylephrine 
bitartrate salt is bioavailable and 
comparable to the phenylephrine 
hydrochloride salt. 


B. Safety and Effectiveness 


1. Review of Adverse Event Databases 
(AEDs) 


The manufacturer conducted a safety 
review of the FDA and World Health 
Organization’s (WHO) AEDs concerning 
phenylephrine bitartrate for the period 
from 1969 to 1997. The review included 
all dosage forms of phenylephrine but 
was nonspecific for the phenylephrine 
salt (e.g., hydrochloride or bitartrate). 
The review identified 22 reports for 
phenylephrine bitartrate out of 
approximately 900 reports for 
phenylephrine administered orally. 
There were five reports of “no drug 
effect’, two reports of nervousness, and 
15 different single events reported such 
as rash, vomiting, diarrhea, and 
insomnia. The manufacturer 
commented that causality and 
preexisting conditions in the 22 
reported subjects could not be 
established from the available data. The 
manufacturer noted that: ; 

e The FDA database does not indicate 
the relationship of adverse events or 
preexisting medical conditions of 
consumers to the administration of 
phenylephrine. 

¢ The WHO database revealed five 
different single event reports for 
products containing phenylephrine 
bitartrate as an active ingredient. 

e Reports provided by the 
manufacturer’s affiliate from other 


countries in which phenylephrine 
bitartrate products are marketed 
provided no information on adverse 
events relative to phenylephrine 
bitartrate. 


FDA finds these data suggest that 
there are no significant safety concerns 
reported from the use of phenylephrine 
bitartrate in the countries where it is 
currently used. Safety information from 
various U.S. databases is not available 
specifically for phenylephrine bitartrate 
because it has not been marketed for the 
past 30 years. Safety information from 
U.S. databases indicate that 
phenylephrine hydrochloride is safe for 
OTC use within the label warnings in 
§ 341.80(c)(4) (21 CFR 341.80(c)(1)). 
Based on their similar pharmacologic 
activity and side effects, FDA has 
determined that both phenylephrine 
salts are safe for OTC use. 


2. Pharmacokinetic Study 


In a meeting held on February 15, 
2002:(Ref. 2), FDA suggested that the 
manufacturer conduct a bioequivalence 
study. FDA recommended that the 
manufacturer follow FDA’s Guidance 
for Industry entitled ‘Bioavailability 
and Bioequivalence Studies for Orally 
Administered Drug Products General 
Considerations” (the Guidance) (Ref. 3). 
The Guidance describes a single-dose 
pharmacokinetic study of both 
immediate and modified release drug 
products to demonstrate bioequivalence. 
FDA generally considers a single-dose 
study to be more sensitive than a 
multiple-dose study in assessing the 
release of the drug substance from the 
drug product into the systemic 
circulation. Further, if a multiple-dose 
study design is necessary, the Guidance 
recommends performing appropriate 
dosage administration and sampling to 
document that “‘steady-state’’ is 
attained. At steady-state, the rate of drug 
leaving the body is equal to the rate of 
drug entering the body. 


The manufacturer submitted an open- 
label, four-way crossover, multiple-dose 
study in healthy volunteers to evaluate 
the pharmacokinetic profiles of the 
following equivalent phenylephrine 
doses of phenylephrine hydrochloride 
and phenylephrine bitartrate in two 
different dosage forms and different 
weights because of the different salts 
forms: 


An effervescent phenylephrine 
hydrochloride 10 milligram (mg) tablet 

e An effervescent phenylephrine 
bitartrate 15.6 mg tablet 
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e an encapsulated! phenylephrine 
hydrochloride 10 mg capsule 

e an encapsulated phenylephrine 
bitartrate 15.6 mg capsule 


Twenty-five subjects completed the 
study and were considered evaluable for 
the pharmacokinetic analysis. All 
subjects were treated with four oral 
doses of phenylephrine over a 12-hour 
period. The first dose was administered 
at 7 a.m. Subsequent doses were 
administered 4, 8, and 12 hours later. 
The analysis provided the mean ratio 

and 90 percent confidence interval of 
the derived pharmacokinetic 
parameters, area under the 
concentration-time curve (AUC) and 
maximum plasma concentration (Cmax), 
after single dose.and at steady-state for 
each treatment. 


3. FDA’s Evaluation of the 
Pharmacokinetic Study 


Bioequivalence may be determined 
from a multiple-dose study only after a 
steady-state plasma drug level has been 
reached. The time needed to reach the 
steady-state plasma level is related to 
the elimination half-life of the drug: It 
takes approximately 6.6 half-lives to 
reach 99 percent of steady-state plasma 
level. If steady-state blood levels are 
going to be used for the determinations 
of bioequivalence, both drug products 
must be administered to steady-state. 
Based on the comparison of the 
pharmacokinetic parameters obtained, 
the bioequivalence or lack of 
bioequivalence may be determined. 

The manufacturer did not conduct a 
single-dose pharmacokinetic study. The’ 
manufacturer performed a study in 
which four doses of the phenylephrine 
formulations were administered every 4 
hours in 1 day. The elimination half-life 


of phenylephrine is between 2 and 3 
hours. Therefore, it takes between 13.2 
(2 x 6.6) and 19.8 (3 x 6.6) hours to 
reach steady-state, at which time blood 
levels could be obtained to compare and 
determine bioequivalence. Thus, the 
study was not designed to achieve 
steady-state, nor did the manufacturer 
document that steady-state was reached, 
which is necessary to establish 
bioequivalence. Therefore, the study can 
only demonstrate comparable 
bioavailability or similarity, but not 


bioequivalence. Independent scientific 


study, did not allow enough time 
between doses. 

Table 1 of this document provides a 
summary of total phenylephrine 
pharmacokinetic parameters derived 
from the first-dose data. First-dose data 
are being considered because attainment 
of steady-state was not documented and 
because it is the most robust observation 
of the data. 


TABLE 1.—SUMMARY OF TOTAL PHENYLEPHRINE PHARMACOKINETIC PARAMETERS-DERIVED FROM FiIRST-DOSE DATA- 
; MEAN RATIO, 90 PERCENT CONFIDENCE INTERVAL (Cl), AND SIGNIFICANCE (P=0.05) (N=25) 


Treatment Comparison 


Actual AUCt 
Ratio 
Cl 


p-value 


log AUCt 


Actual 


Ratio CinaxRatio. 
Cl 


log Cmax Ratio 
Cl Cl 


p-value 


p-value p-value 


PEB-E' vs. PEH-E? 


0.98 
0.93-1.03 
0.4298 


1.00 
0.99—1.00 
0.5077 


1.00 
0.93—1.07 
0.991 


1.00 
0.99--1.01 
0.8642 


PEB-C3 vs. PEH-C4 


0.91 
0.87—-0.96 
0.0050 


0.98 
0.98-0.99 
0.0020 


0.90 
0.85-0.97 
0.0137 


0.98 
0.97--0:99 
0.0062 


1Phenylephrine bitartrate in an effervescent tablet. 
2Phenylephrine hydrochloride in an effervescent tablet. 


3Phenylephrine bitartrate in a capsule. 
_4Phenylephrine hydrochloride in a capsule. 


Table 1 of this document shows that, 
for the effervescent tablet, the mean 
ratio (log transformed) for both the Cynax 
and AUC is 1.00 when comparing 
phenylephrine hydrochloride to 
phenylephrine bitartrate. The actual 
ratios range from 0.98 to 1.0. Therefore, 
the rate and extent of absorption after 
the first-dose of the phenylephrine 
bitartrate effervescent tablet are 
considered similar to those of the 
phenylephrine hydrochloride 
effervescent tablet. 

Although the manufacturer did not 
perform a single-dose or a multiple-dose 
study (to steady-state), the similarity in 
the rate and extent of absorption of 
phenylephrine hydrochloride and 
phenylephrine bitartrate in the 


1 Encapsulated is a capsule dosage form that was 
termed “encapsulated’’ by the manufacturer in this 
study. 


effervescent tablets allows FDA to 
conclude that the bioavailability of the 
phenylephrine salts in the effervescent 
tablets is comparable. 

Table 1 of this document shows that, 
for the encapsulated formulation, the 
actual mean ratio for AUC and Cyax are 
0.91 and 0.90 for AUC and Cyax 
respectively. Because this study was not 
of optimal design, FDA has concerns 
about the plasma concentration-time 
curve that is not available because the 
second dose was administered. FDA 
cannot conclude that the in vivo 
performance of the products are similar 
because of the magnitude of the 
difference of the actual mean ratios of 
0.90 and 0.91 from 1.0. The 
encapsulated capsule is bioavailable but 


not bioequivalent to the effervescent 
tablet. 


IV. FDA’s Tentative Conclusions 


A. Single Ingredient Products 


FDA has tentatively determined that 
phenylephrine bitartrate has been 
marketed to a material extent and for a 
material time as a nasal decongestant 
with no indication of safety concerns. 
Based on the ingredient’s marketing 
history, absence of safety concerns, and 
additional data provided in the 
manufacturer’s citizen petition, FDA has 
determined that the pharmacokinetic 
study is acceptable in lieu of a clinical 
trial because of the similarity in the 
bioavailability of the two effervescent 
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tablets. Accordingly, FDA acknowledges 
that the two salts of phenylephrine. 
could be used in the effervescent tablets 
interchangeably without any clinically » 
significant impact on the performance of 
the formulations studied. FDA is , 
proposing that phenylephrine bitartrate 
in an effervescent tablet be GRASE for 
use as an OTC oral nasal decongestant. 
Accordingly, FDA is proposing to 
amend § 341.20(a)(4) of the FM for OTC 
nasal decongestant drug products to 
include phenylephrine bitartrate in an 
effervescent tablet. However, additional 
pharmacokinetic data are needed to 
include the phenylephrine bitartrate 
capsule formulation in the OTC nasal 
decongestant FM. 


B. Combination Products 


The combination of single 
antihistamine, oral nasal decongestant, 
and analgesic-antipyretic active 
ingredients is included in 21 CFR 
341.40(c) of the Cough-Cold FM. FDA is 
proposing to include in the FM the 
combination of chlorpheniramine 
maleate (antihistamine), phenylephrine 
bitartrate (oral’nasal decongestant), and 
aspirin (analgesic-antipyretic) in an 
effervescent tablet. FDA is including 
only this specific combination product 
for the following reasons: 


e This is the only combination 
containing phenylephrine bitartrate that 
has an OTC marketing history in the 
United States. It was marketed fro 
1968 to 1976. 


e The bitartrate salt form of the OTC 
nasal decongestant 
phenylpropanolamine was reviewed by 
the Cough-Cold Panel and 
recommended for monograph status as 
GRASE (41 FR 38312 at 38400 and 
38401). 


e The rate and extent of absorption of 
phenylephrine bitartrate effervescent 
tablet after the first-dose and at steady- 
state were similar to those of 
phenylephrine hydrochloride 
effervescent tablet. Thus, the two 
phenylephrine salts appear to have 

_ comparable bioavailability. A drug-drug 
interaction study is not necessary for the 
combination of chlorpheniramine 
maleate, phenylephrine bitartrate, and 
aspirin. 

FDA does not have data on ary other 
combination products to include them 
in the FM at this time. FDA is not aware 
of other combination products 
containing phenylephrine bitartrate that 
may have been marketed. To market any 
other combination product containing 
phenylephrine bitartrate, manufacturers 
will need to submit a new drug 
application deviation (21 CFR 330.11). 


C. Monograph Labeling 


FDA is proposing the same uses and 
warnings for phenylephrine bitartrate as 
appear in § 341.80(b) and (c)(1) for 
phenylephrine hydrochloride because 
these are salt of the same ingredient. 
Based on historical marketing in the _ 
United States, more current marketing 
in foreign countries, and the 
pharmacokinetic study, FDA is 
proposing the following doses: 

e Adults and children 12 years of age 
and over: 15.6 milligrams every 4 hours, 
not to exceed 62.4 milligrams in 24 
hours 
e Children 6 to under 12 years of age: 
7.8 milligrams every 4 hours, not to 
exceed 31.2 milligrams in 24 hours 

e Children under 6 years of age: ask 
a doctor 

FDA proposes that manufacturers 
include in their product labeling 
information on the number of tablets 
and the quantity of water the tablets are 
to be dissolved in prior to 
administration. 

FDA is also proposing to define . 
effervescent tablet in 21 CFR 341.3 to 
state: 

Effervescent tablet. A tablet intended to be 
dissolved in water before administration. It 
contains, in addition to the active 
ingredient(s), mixtures of acids (citric acid, 
tartaric acid) and sodium bicarbonate, which 
release carbon dioxide when dissolved in 
water. 


D. Statement About Warnings 


Mandating warnings in an OTC drug 
monograph does not require a finding 
that any or all of the OTC drug products 
covered by the monograph actually 


_caused an adverse event, and FDA does 


not so find. Nor does FDA’s requirement 


of warnings repudiate the prior OTC 


drug monographs and monograph 
rulemakings under which the affected 
drug products have been lawfully 
marketed. Rather, as a consumer 
protection agency, FDA has determined 
that warnings are necessary to ensure 
that these OTC drug products continue 
to be safe and effective for their labeled 
indications under ordinary conditions 
of use as those terms are defined in the 
Federal Food, Drug, and Cosmetic Act. 
This judgment balances the benefits of 
these drug products against their 
potential risks. (See 21 CFR 330.10(a).) 
FDA’s decision to act in this instance 
need not meet the standard of proof 
required to prevail in a private tort 
action (Glastetter v. Novartis 
Pharmaceuticals Corp., 252 F.3d 986, 
991 (8th Cir. 2001)). To mandate 
warnings, or take similar regulatory 
action, FDA need not show, nor do we 
allege, actual causation. For an 
expanded discussion of case law 


supporting FDA’s authority to require 
such warnings, see Labeling of 
Diphenhydramine-Containing Drug 
Products for Over-the-Counter Human 
Use, Final Rule, 67 FR 72555 (December 
6, 2002). 


E. USP Monograph 


FDA’s policy is that for an active 
ingredient to be included in an OTC 
drug FM, it is necessary to have publicly 
available chemical information that can 
be used by all manufacturers to 
determine that the ingredient is 
appropriate for use in their products. 
(See the Federal Register of April 3, 
1989 (54 FR 13480 at 13486), and June 
20, 1990 (55 FR 25204 at 25215).) 
Because phenylephrine bitartrate is not 
currently standardized and 
characterized for quality and purity in 
the official compendium, i.e., the 
United States Pharmacopoeia (USP)- 
National Formulary (NF), it will not be 
included in the FM until such 
information is available. A proposed 
compendial monograph for 
phenylephrine bitartrate was published 
in the Pharmacopeial Forum for May- 
June 2004 (Ref. 4). When a final 
compendial monograph is published in 
the USP-NF, FDA intends to finalize its 
proposal to include phenylephrine 
bitartrate in an effervescent tablet in the 
FM. Interim marketing of phenylephrine 
bitartrate in an effervescent tablet before 
an amendment to include this 
ingredient in the FM is finalized is not 
allowed and may subject any such 
products to regulatory action. 


V. Analysis of Impacts 


FDA has examined the impacts of this 
proposed rule under Executive Order 
12866 and the Regulatory Flexibility Act 
(5 U.S.C. 601-612), and the Unfunded 
Mandates Reform Act of 1995 (Public 
Law 104—4). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). Under the 
Regulatory Flexibility Act, if the rule 
has a significant economic impact on a 
substantial number of small entities, an 
agency must analyze regulatory options 
that would minimize any significant 
impact of the rule on small entities. 
Section 202(a) of the Unfunded 
Mandates Reform Act of 1995 requires 
that agencies prepare a written 
statement, which includes and 
assessment of anticipated costs and 
benefits, before proposing “any rule that 
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includes any Federal mandate that may 

result in an expenditure in any one year 

by State, local, and tribal governments, 

in the aggregate, or by private sector, of 

$100,000,000 (adjusted annually for 
inflation) in any one year.’ 

believes that this proposed rule 
is consistent with the principles set out 
in Executive Order 12866 and in these 
two statutes. This proposed rule is not 
a significant regulatory action as defined 
by the Executive order and so is not 
subject to review under the Executive 
order. As discussed in this section, FDA 
has determined that this proposed rule, 
if finalized, will not have a significant 
economic impact on a substantial 
number of small entities. The Unfunded 
Mandates Reform Act of 1995 does not 
require FDA to prepare a statement of 
costs and benefits for this proposed rule, 
because the proposed rule is not 
expected to result in any 1-year 
expenditure that would exceed $100 
million adjusted for inflation. The 
current inflation adjusted statutory 
threshold is about $110 million. 

The purpose of this proposed rule is 
to include phenylephrine bitartrate in 
the monograph for OTC nasal 
decongestant drug products. This 
proposal, when finalized, would allow 
manufacturers who market products 
containing this ingredient in foreign 
countries and manufacturers who would 
like to market products containing this 
ingredient in the United States to enter 
the market place under the OTC drug 
monograph instead of a new drug 
application (NDA). Cost savings will 
occur from marketing without an NDA. 

Marketing a new OTC drug product 
containing phenylephrine bitartrate is 
optional for any interested 
manufacturer. The costs would involve 
the standard startup costs associated 
with marketing any new product under 
an OTC drug monograph. Manufacturers 
will not incur any costs determining 
how to state the product’s labeling 
because the monograph amendment 
(and any eventual final rule) will 
provide that information. Any final rule 
that issues based on this proposal will 
not be expected to require any new 
reporting and recordkeeping activities. 
Therefore, no additional professional 
skills would be needed. 

‘FDA considered but rejected several 

- alternatives: (1) Not including 
phenylephrine bitartrate in the 
monograph, (2) allowing other 
combinations, and (3) allowing interim 
marketing. FDA rejected the first 
alternative because it considers the data 
presented supportive of monograph 
status. FDA rejected the second 
alternative because it has no data to 
support other combinations at this time. 


FDA rejected the third alternative 
because there currently is no USP 
monograph for this ingredient. FDA 
considers it inappropriate to allow 
interim marketing until there are 
uniform standards for the ingredient in 
an official compendial monograph that 
all manufacturers can follow, and FDA 
publishes a notice in the Federal 
Register to allow interim marketing to 
begin. 

This analysis shows that FDA has 
considered the burden to small entities. 
FDA does not consider an exemption for 
small entities necessary because those 
manufacturers can enter the market 
place like larger entities anytime after 
this proposal is finalized. Therefore, 
FDA certifies that this proposed rule 
will not have a significant economic 
impact on a substantial number of small 
entities. No further analysis is required 
under the Regulatory Flexibility Act (5 
U.S.C. 605(b)). 


VI. Paperwork Reduction Act of 1995 


FDA tentatively concludes that the 
proposed labeling requirements in this 
document are not subject to review by 
the Office of Management and Budget 
because they do not constitute a 
“collection of information” under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). Rather, the’ 
monograph labeling is a “‘public 
disclosure of information originally 


- supplied by the Federal government to 


the recipient for the purpose of 
disclosure to the public” (5 CFR 
1320.3(c)(2)). 


VII. Environmental Impact 


FDA has determined under 21 CFR 
25.31(a) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 


_environment. Therefore, neither an 


environmental assessment nor an 
environmental impact statement is 


- required. 


VIII. Federalism 


FDA has analyzed this proposed rule 
in accordance with the principles set 
forth in Executive Order 13132. FDA 
has determined that the proposed rule 
does not contain policies that have 
substantial direct effects on the States, 
on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Accordingly, FDA 
tentatively concludes that the proposed 
rule does not contain policies that have 
federalism implications as defined im 
the Executive order and, consequently, 
a federalism summary impact statement 
has not been prepared. 


IX. Comments 
FDA is providing a period of 90 days 


_ for interested persons to submit written 


or electronic comments on the proposed 
rule to the Division of Dockets 
Management (see ADDRESSES). Three 
copies of all written comments are to be 
submitted. Individuals submitting 
written comments or anyone submitting 
electronic comments may submit one 
copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document and may be accompanied by 
a supporting memorandum or brief. 
Received comments may be seen in the 
Division of Dockets Management 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


X. Proposed Effective Date 


FDA is proposing that any final rule 
that may issue based on this proposal 
become effective 30 days after its date 
of publication in the Federal Register. 


XI. References 


The following references are on 
display in the Division of Dockets 
Management (see ADDRESSES) under 
Docket No. 1976N—0052N and may be 
seen by interested persons between 9 
a.m. and 4 p.m., Monday through 
Friday. 

1. Comment No. CP18. 

2. Comment No. MM9. 

3. FDA “Guidance for Industry, 
Bioavailability and Bioequivalence Studies 
for Orally Administered Drug Products— 
General Considerations,’’ October 2000. 

4. “Phenylephrine Bitartrate”’ in 
Pharmacopeial Forum, The United States 
Pharmacopeial Convention, Inc., Rockville, 
MD, 30(3):923-—924, May-June 2004. 


List of Subjects in 21 CFR Part 341 


Labeling, Over-the-counter drugs. 
Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
21 CFR part 341 be amended as follows: 


PART 341—COLD, COUGH, ALLERGY, 
BRONCHODILATOR, AND 
ANTIASTHMATIC DRUG PRODUCTS 
FOR OVER-THE-—COUNTER HUMAN 
USE 


1. The authority citation for 21 CFR 
part 341continues to read as follows: 

Authority: 21 U.S.C. 321, 351, 352, 353, 
355, 360, 371. 

2. Section 341.3 is amended by 
adding paragraph (i) to read as follows: 


§341.3 Definitions. 
* * * * * 


(i) Effervescent tablet. A tablet 
intended to be dissolved in water before 
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administration. It contains, in addition 
to the active ingredient(s), mixtures of 
acids (citric acid, tartaric acid) and 
sodium bicarbonate, which release 
carbon dioxide when dissolved in 
water. 

3. Section 341.20 is amended by ~ 
adding paragraph (a)(4) to read as 
follows: 


§341.20 Nasal decongestant active 
ingredients. 
* * * * * 

a 


(4) Phenylephrine bitartrate in an 
effervescent tablet. 

4. Section 341.40 is amended by 
‘revising paragraphs (b), (c), (e), (g), (i), 
(j), (m), (n), (p), (q), (2), (s), (0, Cy), 
(aa), and (bb) and by adding paragraph 

(cc) to read as follows: 


§341.40 Permitted combinations of active 
ingredients. 
* * *- * *k 

(b) Any single antihistamine active 
ingredient identified in § 341.12 may be 
combined with any single oral nasal 
decongestant active ingredient | 
identified in.§ 341.20(a)(1), (a)(2), and 
(a)(3) provided that the product is 
labeled according to § 341.85. 

(c) Any single antihistamine active 
ingredient identified in § 341.12 may be 
combined with any single oral nasal 
decongestant active ingredient 
identified in § 341.20(a)(1), (a)(2), and 
(a)(3) and any generally recognized as 
safe and effective single analgesic- 
antipyretic active ingredient, or any 
combination of acetaminophen with 
other analgesic-antipyretic active 
ingredients, or any aspirin and antacid 
combination provided that the product 
is labeled according to § 341.85. 

(e) Any single antihistamine active 
ingredient identified in § 341.12(a) 
through (e) and (h) through (m) may be 
combined with any single oral 
antitussive active ingredient identified 
in § 341.14(a)(1) through (a)(4) and any 
single oral nasal decongestant active 
ingredient identified in § 341.20(a)(1), 
(a)(2), and (a)(3) provided that the 
product is labeled according to 
§ 341.85(c)(4). Diphenhydramine citrate 
in §§ 341.12(f) and 341.14(a)(5) or 
diphenhydramine hydrochloride in 
§§ 341.12(g) and 341.14(a)(6) may be 
both the antihistamine and the 
antitussive active ingredient provided 
that the product is labeled according to 
§ 341.70{a). 

* * * oe 

(g) Any single antihistamine active 
ingredient identified in § 341.12(a) 
through (e) or (h) through (m) may be 


combined with any single oral 
antitussive active ingredient identified 
in § 341.14(a)(1) through (a)(4) and any 
single oral nasal decongestant active 
ingredient identified in § 341.20(a)(1), 
(a)(2), or (a)(3) and any generally 
recognized as safe and effective single 
analgesic-antipyretic active ingredient, 
or any combination of acetaminophen 
with other analgesic-antipyretic active 
ingredients, or any aspirin and antacid 
combination provided that the product 
is labeled according to § 341.85(c)(4). 
Diphenhydramine citrate in §§ 341.12(f) 
and 341.14(a)(5) er diphenhydramine 
hydrochloride in §§ 341.12(g) and 
341.14(a)(6) may be both the 
antihistamine and the antitussive active 
ingredient provided that the product is 
labeled according to § 341.70(a). 


* * * * 


(i) Any single oral antitussive active © 
ingredient identified in § 341.14(a) may 
be combined with any single oral nasal 
decongestant active ingredient 
identified in § 341.20(a)(1), (a)(2), or 
(a)(3) provided that the product is 
labeled according to § 341.85. 


(j) Any single oral antitussive active 


ingredient identified in § 341.14(a)(1) 


through (a)(4) may be combined with 
any single oral nasal decongestant active 
ingredient identified in § 341.20(a)(1), 
(a)(2), or (a)(3) and any single 
expectorant active ingredient identified 


_ in § 341.18 provided that the product is 


labeled according to § 341.85. 


* * * * * 


(m) Any single oral antitussive active 
ingredient identified in § 341.14(a) may 
be combined with any single oral nasal 
decongestant active ingredient 
identified in § 341.20(a)(1), (a)(2), or 
(a)(3) and any generally recognized as 
safe and effective single analgesic- 
antipyretic active ingredient, or any 
combination of acetaminophen with 
other analgesic-antipyretic active 
ingredients, or any aspirin and antacid 
combination provided that the product 
is labeled according to § 341.85. 


(n) Any single oral antitussive active _ 


ingredient identified in § 341.14(a)(1) 
through (a)(4) may be combined with 
any single oral nasal decongestant active 
ingredient identified in § 341.20(a)(1), 
(a}{2), or (a)(3) and any single 
expectorant active ingredient identified 
in § 341.18 and any generally 
recognized as safe and effective single ~ 
analgesic-antipyretic active ingredient, 
or any combination of acetaminophen 
with other analgesic-antipyretic active 
ingredients, or any aspirin and antacid 
combination provided that the product 
is labeled according to § 341.85. 


* * * * * 


(p) Any single expectorant active 
ingredient identified in § 341.18 may be 
combined with any single oral nasal 
decongestant active ingredient 
identified in § 341.20(a)(1), (a)(2), or 
(a)(3) provided that the product is 
labeled according to § 341.85. 

(q) Any single expectorant active 
ingredient identified in § 341.18 may be 
combined with any single oral nasal 
decongestant active ingredient 
identified in § 341.20(a)(1), (a)(2), or 
(a)(3) and any generally recognized as 
safe and effective single analgesic- 
antipyretic active ingredient, or any 
combination of acetaminophen with 
other analgesic-antipyretic active 


‘ ingredients, or any aspirin and antacid 
combination provided that the product 


is labeled according to § 341.85. 

(r) Any single oral nasal decongestant 
active ingredient identified in 
§ 341.20(a)(1), (a)(2), or (a)(3) may be 
combined with any generally recognized 
as safe and effective single analgesic- 
antipyretic active ingredient, or any 
combination of acetaminophen with © 


- other analgesic- -antipyretic active 


ingredients, or any aspirin and antacid 
‘combination provided that the product 
is labeled according to § 341.85. 

(s) Any single oral nasal decongestant 
active ingredient identified in 
§ 341.20(a)(1), (a)(2), or (a)(3) may be - 
combined with any generally recognized 


_as safe and effective single oral 


anesthetic/analgesic active ingredient, 
or any combination of anesthetic/ 
analgesic active ingredients provided 
that the product is available in either a 
liquid (to be swallowed) or a solid 
dosage form (to be dissolved in the 
mouth and swallowed) and previded 
that the product is labeled according to 
§ 341.85. 

(t) Any single oral nasal decongestant 
active ingredient identified in 
§ 341.20(a)(1), (a)(2), or (a)(3) may be 
combined with any single antitussive 
active ingredient identified in 
§ 341.14(a) or (b)(2) and any generally 
recognized as safe and effective single 
oral anesthetic/analgesic active 


- ingredient, or any combination of 


anesthetic/analgesic active ingredients 
provided that the product is available in 
either a liquid (to be swallowed) or a 
solid dosage form (to be dissolved in the 
mouth and swallowed) and provided 
that the product is labeled according to 
§ 341.85. If the combination contains a 
topical antitussive, the product must be 
formulated in a solid dosage form to be 
dissolved in the mouth. 

* * * * * 


(x) Any single oral nasal decongestant 
active ingredient identified in 
§ 341.20(a)(1), (a)(2), or (a)(3) may be 
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combined with any generally recognized 
as safe and effective single oral 
demulcent active ingredient provided — 
that the product is available in either a 
liquid (to be swallowed) or a solid 
dosage form (to be dissolved in the 
mouth and swallowed) and provided 
that the product is labeled according to 
§ 341.85. 

(y) Any single antitussive active 
ingredient identified in § 341.14(a) or 
(b)(2) may be combined with any single 
oral nasal decongestant active 
ingredient identified in § 341. 20(a)(1), 

_(a)(2), or (a)(3) and any generally 
recognized as safe and effective single 
oral demulcent active ingredient 
provided that the product is available in 
either a liquid (to be swallowed) or a 
solid dosage form (to be dissolved in the 
mouth and swallowed) and provided 
that the product is labeled according to 
§ 341.85. If the combination contains a 
topical antitussive, the product must be 
formulated in a solid dosage essa to be 
dissolved in the mouth. 

(aa) Any single oral nasal 
decongestant active ingredient 
identified in § 341.20(a)(1), (a)(2), or 
(a)(3) may be combined with any 
generally recognized as safe and 
effective single oral anesthetic/analgesic 
active ingredient, or any combination of 
oral anesthetic/analgesic active 
ingredients and any generally 
recognized as safe and effective single 


oral demulcent active ingredient 
provided that the product is available in 
either a liquid (to be swallowed) or a 
solid dosage form (to be dissolved in the 
mouth and swallowed) and provided 
that the product is labeled according to 
§ 341.85. 

(bb) Any single antitussive active 
ingredient identified in § 341.14(a) or 
(b)(2) may be combined with any i ltl 
oral nasal decongestant active 
ingredient identified in § 341.20(a)(1), 
(a)(2), or (a)(3) and any generally 
recognized as safe and effective single 
oral anesthetic/analgesic active 
ingredient, or any combination of 
anesthetic/analgesic active ingredients 
and any generally recognized as safe 
and effective single oral demulcent 
active ingredient provided that the 
product is available in either a liquid (to 
be swallowed) or a solid dosage form (to 
be dissolved in the mouth and 
swallowed) and provided that the 
product is labeled according to § 341.85. 
If the combination contains a topical 
antitussive, the product must be 
formulated in a solid dosage form to be 


_ dissolved in the mouth. 


(cc) Phenylephrine bitartrate 
identified in § 341.20(a)(4) may be 
combined with chlorpheniramine 
maleate identified in § 341.12(c) and 
aspirin provided the product is 
available only in an effervescent tablet 
and provided that the product is labeled 
according to § 341.85. 


5. Section 341.80 is amended by 
revising the headings in paragraphs 
(c)(1)(i) and (c)(1)(ii), and by adding 
paragraph (d)(1)(iii) to read as follows: 


§341.80 Labeling of nasal decongestant 
drug products. 


* * * * * 


* * 


(1) Oral nasal decongestants—(i) For 
products containing phenylephrine 
hydrochloride, pseudoephedrine 
hydrochloride, pseudoephedrine sulfate, 
or phenylephrine bitartrate identified in 
§ 341.20(a)(1) through (a)(4) when 
labeled for adults. * * * 


* * * * * 


_ (ii) For products containing 
phenylephrine hydrochloride, 
pseudoephedrine hydrochloride, 
pseudoephedrine sulfate, or 
phenylephrine bitartrate identified in 
§ 341.20(a)(1) through (a)(4) when 
labeled for children under 12 years of 
age. 


(d) 

(1) 

(iii) For products containing 
phenylephrine bitartrate identified in 
§ 341.20(a)(4). Include information on 
the number of dosage units and the 
quantity of water the dosage units are to 
be dissolved in prior to administration 
as shown in the following table: 


Age’ 


Dose’ 


adults and children 12 years of age and over 


15.6 milligrams every 4 hours not to exceed 62.4 milligrams 


in 24 hours 


children 6 to under 12 years of age 


7.8 milligrams every 4 hours not to exceed 31.2 milligrams in 


24 hours 


children under 6 years of age 


ask a doctor 


‘Headings are not required to appear in the product's labeling. 


* * * 


6. Section 341.85 is amended by 
revising the headings in paragraphs 


(a)(1), (b)(1), (b)(2), (b)(3), and (c)(3). 


§341.85 Labeling of permitted 
combinations of active ingredients. 
* * * * * 
: (a) 

(1) For permitted combinations 
identified in § 341.40(a), (c), (f), (g), (1), 
(m), (n), (0), (q), (1), and (cc) containing 
an analgesic-antipyretic active 
ingredient..* * * 


* * * * * 


(b) & 
- (1) For permitted combinations 
containing an analgesic-antipyretic 
active ingredient identified in 
§ 341.40(a), (c), (f), (g), (1), (im), (n), (0), 
(q), (r), and (cc) when labeled for relief 
of general cough-cold symptoms and/or 


the common cold. * * * 
* * * * * 


(2) For permitted combinations 
containing an analgesic- -antipyretic 
active ingredient identified in 
§ 341.40(a), (c), (f), (g), (m), (q), (r), and 
(cc) when labeled for relief of hay fever/ 


allergic rhinitis and/or sinusitis 
symptoms. * * * 


* * * * * 


(3) For permitted combinations 
containing an oral analgesic-antipyretic 
active ingredient identified in 
§ 341.40(a), (c), (f), (g), (im), (q), (r), and 
(cc) when labeled for relief of general 
cough-cold’symptoms and/or the 
common cold and for relief of hay fever/ 
allergic rhinitis and/or sinusitis 
symptoms.* * * 


* * * * * 


* * 
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(3) For permitted combinations 
containing a nasal decongestant and an 
analgesic-antipyretic identified in 
§ 341.40(c), (g), (m), (n), (q), (1), and (cc). 


* * * * * 


Dated: October 26, 2004. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
[FR Doc. 04-—24423 Filed 11—1—04; 8:45 am] 
BILLING CODE 4160-01-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 63 


Approval of Section 112(i) Authority for 
Hazardous Air Pollutants; Equivalency 
by Permit Provisions; National 
Emission Standards for Hazardous Air 
Pollutants From the Pulp and Paper 
industry; State of Georgia 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: Pursuant to section 112(I) of 
the Clean Air Act (CAA), the Georgia 
Environmental Protection Division 
(GEPD) requested approval to 
implement and enforce State permit 
terms and conditions that substitute for 
the National Emission Standards for 
Hazardous Air Pollutants from the Pulp 
and Paper Industry. In the Rules section 
of this Federal Register, EPA is granting 
GEPD the authority to implement and 
enforce alternative requirements in the 
form of title V permit terms and 
conditions after EPA has approved the 
State’s alternative requirements. A 
detailed rationale for this approval is set 
forth in the direct final rule. If no 
significant, or adverse comments are 
received, no further activity is 
contemplated. If EPA receives 
significant, or adverse comments, the 
direct final rule will be withdrawn and 
all public comments received will be 
addressed in a subsequent final rule 
based on this rule. The EPA will not 
institute a second comment period on 
this document. Any parties interested in 
commenting on this document should 
do so at this time. 

DATES: Written comments must be 
received on or before November 23, 
2004. 


ADDRESSES: Comments may be 
submitted by mail to: Lee Page, Air 
Toxics Assessment and Implementation 
Section, Air Toxics and Monitoring 
Branch, Air, Pesticides and Toxics 


Management Division; U.S. 
Environmental Protection Agency 
Region 4; 61 Forsyth Street, SW., 
Atlanta, Georgia 30303-8960. Duplicate 
copies of all comments must also be 
submitted to Ron C. Methier, Chief, Air 
Protection Branch, Georgia 
Environmental Protection Division, 
4244 International Parkway, Suite 120, 
Atlanta, Georgia 30354. Comments may 
also be submitted electronically, or 
through hand delivery/courier. Please 
follow the detailed instructions 
described in the direct final rule, 
SUPPLEMENTARY INFORMATION section 
{part (1I)(B)(1)(i) through (iii)] which is 
published in the Rules section of this 
Federal Register. 
FOR FURTHER INFORMATION CONTACT: Lee 
Page, Air Toxics Assessment and 
Implementation Section, Air Toxics and 
Monitoring Branch, Air, Pesticides and 
Toxics Management Division, Region 4, 
U.S. Environmental Protection Agency, 
61 Forsyth Street, SW., Atlanta, Georgia 
30303-8960. The telephone number is 
(404) 562-9141. Mr. Page can also be 
reached via electronic mail at 
page.lee@epa.gov. 
SUPPLEMENTARY INFORMATION: For 
additional information see the direct 
final rule which is published in the 
Rules section of this Federal Register. 
Dated: October 19, 2004. 
J.1. Palmer, Jr., 
Regional Administrator, Region 4. 
{FR Doc. 04—24410 Filed 11—1—-04; 8:45 am] 
BILLING CODE 6560-50-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 27 


[WT Docket No. 04-356; WT Docket No. 02- 
353; FCC 04-218] 


Service Rules for Advanced Wireless 


Services in the 1915-1920 MHz, 1995- — 
2000 MHz, 2175-2180 MHz and 1.7 GHz 


and 2.1 GHz Bands 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: In connection with a decision 
to provide additional twenty megahertz 
of spectrum that can be used to offer a 
variety of broadband and advanced 
wireless services (AWS), potentially . 
including ‘‘third generation” (3G) 
wireless services, the Commission ask 


- for public comment on licensing, 


technical, and operational rules to 

govern the use of the 1915-1920 MHz, 
1995-2000 MHz, and 2020-2025 MHz 
and 2175-2180 MHz bands designated 


for AWS. The Commission announced 
its desire to provide licensees of this 
spectrum with flexibility to provide any 
fixed or mobile service consistent with 
the technical parameters of allocation. 
DATES: Comments are due on or before 
November 23, 2004, and reply 
comments are due on or before January 
7, 2005. Written comments on the 
Paperwork Reduction Act proposed 
information collection requirements 
must be submitted by the public, Office 
of Management and Budget (OMB), and 
other interested parties on or before 
November 23, 2004. 

ADDRESSES: In addition to filing 
comments with the Secretary, a copy of 
any comments on the Paperwork 
Reduction Act information collection 
requirements contained herein should 
be submitted to Judith B. Herman, 
Federal Communications Commission, 
Room 1—C804, 445 12th Street, SW., 
Washington, DC 20554, or via the 
Internet to Judith-B.Herman@fcc.gov, 
and to Kristy L. LaLonde, OMB Desk 
Officer, Room 10234 NEOB, 725 17th 
Street, NW., Washington, DC 20503 via 
the Internet to 
Kristy_L.LaLonde@omb.eop.gov, or via 
fax at 202-395-5167. 

FOR FURTHER INFORMATION CONTACT: 
Peter Corea at 202-418-2487. For 
additional information concerning the 
Paperwork Reduction Act information 
collection requirements contained in 
this document, contact Judith B. 
Herman at 202-418-0214, or via 
Internet at Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY INFORMATION: This 
document contains proposed 
information collection requirements. 
The Commission, as part of its 


_ continuing effort to reduce paperwork 


burdens, invites the general public and 
the Office of Management and Budget 
(OMB) to comment on the information 
collection requirements contained in 
this document, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13. Public and agency 
comments are due on or before 


-November 23, 2004. Comments should 


address: (a) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Commission, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
Commission’s burden estimates; (c) 
ways to enhance the quality, utility, and 
clarity of the information collected; and 
(d) ways to minimize the burden of the 
collection of information on the 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
In addition, pursuant to the Small 
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Business Paperwork Relief Act of 2002, 
Public Law 107-198, see 44 U.S.C. 
3506(c)(4), we seek specific comment on 
how we might “further reduce the 
information collection burden for small 
business concerns with fewer than 25 
employees.” 

This is a summary of the 
Commission’s NPRM, released on 
September 24, 2004, FCC 04-218. The 
full text of the NPRM is available for 
inspection and copying during normal 
business hours in the FCC Reference 
Center, Room CY—A257, 445 12th Street, 
SW., Washington, DC 20554. The 
complete text may also be purchased 
from the Commission’s duplicating 
contractor, Best Copy and Printing, Inc.,; 
(BCPI), Portals II, 445 12th Street, SW., 
Room CY—B402, Washington, DC 20554, 
telephone number 202-488-5300 or 
800-387-3160, e-mail at 
fcc@bcpiweb.com. The complete item is 
also available on the Commission’s Web 
site at http://hraunfoss.fcc.gov/ 
edocs_public/attachmatch/FCC-04- 
135A1.doc. 


I. Summary of Notice of Proposed Rule 
Making 

1. In this Notice of Proposed Rule 
Making, we seek comment on service 
rules for licensed fixed and mobile 
services, including Advanced Wireless 
Services (AWS), in the 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz, and 
2175-2180 MHz bands. These service 
rules include application, licensing, 
operating and technical rules. As with 
the service rules for advanced wireless 
services in the 1710-1755 MHz and 
2110-2155 MHz bands, we propose to 
permit any use of this spectrum that is 
consistent with the bands’ fixed and 
mobile allocations. We also propose to 
license the bands using a geographic 
area licensing scheme, under our 
flexible, market-oriented part 27 rules. 
Because the adoption of geographic area 
licensing would make possible the filing 
of mutually exclusive applications, 
_ which in turn would require us to 
assign licenses by auction, we also 
propose competitive bidding rules. In 
addition, we seek comment on 
outstanding issues regarding the 
relocation of incumbents in each band, 
primarily whether to adopt rules 
governing the assignment of band 
clearance costs among multiple AWS 
licensees in the same band. We also 
seek comment on interference issues 
specific to each band, and seek 
comment on the power limits, out-of- 
band emission restrictions, and other 
technical or operational requirements 
that might be needed to protect 
incumbents in adjacent bands from 
harmful interference. 


2. Concurrently with the adoption of 
this Notice, we are also adopting a Sixth 
Report and Order, in ET Docket No. 00— 
258, FCC 04-219, released September 
22, 2004, designating these bands for 
licensed fixed and mobile services that 
include advanced wireless services, and 
pairing the 1915-1920 MHz band with 
the 1995-2000 MHz band and the 2020— 
2025 MHz band with the 2175-2180 
MHz band. Our goal is to enable service 
providers to maximize the use of this 
spectrum. Ideally, the marketplace, not 
the government, should determine how 
this spectrum is used, within the wide 
limits of the fixed and mobile 
allocation. Thus, the licensing and 
operational rules we propose below 
provide flexibility for licensees to offer 
3G and other advanced wireless services 
in the near term, while preserving their 
ability to quickly adapt to changes in 
technological capabilities and 
marketplace conditions in the. future. 
This will, in turn, benefit consumers by 
fostering the development of new 
services and capabilities. Specifically, 
the NPRM addresses the following 
issues: 


Band Plan 
3. We tentatively conclude that we 
should license the 1915-1920 and 


1995-2000 MHz bands and the 2020— 
2025 and 2175-2180 MHz bands using 


' a geographic area licensing scheme, and 


we seek comment on this tentative 
conclusion. Assuming that we utilize a 
geographic area approach for licensing 
these bands, we must determine the 
appropriate size(s) of service areas on 
which licenses should be based. In 
discussing these issues, commenters 
should also take into consideration the 
possibility of aggregating licenses 
through the auction process as well as 
post-auction partitioning of licenses. We 
do not make any tentative conclusions 
regarding the most appropriate license 
area for these bands and invite comment 


- broadly on this issue. We also 


specifically seek comment from Indian 
Tribal governments on the effect various 
geographic licensing options may have 
on the deployment of services to tribal 
lands. 


Band Clearance and Reimbursement 


4. We have, in the accompanying 
AWS Sixth Report and Order, already 
established certain procedures for new 
AWS licensees to follow in relocating 
the incumbents in the bands at issue. In 
this Notice, we seek comment regarding 
additional relocation and 
reimbursement issues relevant to each 
band. 

5. 1915-1920 MHz Band. With regard 
to the 1915-1920 MHz band, UTAM, 


Inc. (UTAM) is entitled to recover from 
AWS licensees in-this band 25% of 
UTAM’s preexisting costs of relocating 
fixed microwave services (FMS) from 
the 1910-1930 MHz band, payable at 
the commencement of operations, and 
all of the future costs attributable to 
relocating FMS services from the 1915— 
1920 MHz band. We now seek comment 
on whether, in the event we license 
multiple licensees in this band, we 
should adopt rules resolving how - 
current and future reimbursement costs 
will be shared among them. Thus, we 
seek comment both on how to apportion 
the initial 25% of UTAM’s 
reimbursement costs among these 
licensees, and on how to allocate future 
costs. We also seek comment on how 
the Commission should apportion 
relocation costs in the event that there 
are multiple licenses and not all 
licenses are actually awarded. We also 
seek comment on whether it would be 
advantageous to require payment of 
reimbursement earlier than the 
commencement of operations. Further, 
we seek comment on whether UTAM 
should be required to provide, at a time 
prior to auction, the total amount of 
relocation costs it has incurred to date. 

6. 2175-2180 and 2110-2150 MHz 
Band. With regard to the 2175-2180 
MHz band, we have concluded that the 
Emerging Technologies procedures 
established in part 101, as modified for 
Mobile-Satellite Service for the 
relocation of FMS links would apply to 
AWS licensees in this band. We now 
seek comment on whether to modify 
these rules to address issues of cost- 
sharing between new AWS entrants. We 
seek comment on whether to adopt the 
plan proposed by PCIA, the Wireless 
Infrastructure Association, which calls 
for applying to AWS licensees the cost 
sharing rules that have governed the 
relocation of FMS by Personal 
Communications Services (PCS) in the 
1910-1930 MHz band, as codified at 47 
CFR 24.239-24.253. PCIA also proposes 
that we establish a clearinghouse to 
administer the relocation and 
reimbursement process. We seek 
comment on whether we should adopt 
this proposal or a modification of it, and 
if so, what entity should be assigned to 
act as clearinghouse, and under what 
rules. We further seek comment on 
whether the same cost sharing rules 
should be adopted for the 2110-2150. 
MHz band, which is likewise governed 
by the part 101 relocation procedures, 
and whether a cost sharing regime 
should be adopted for that band even if » 
one is not adopted in the 2175-2180 
MHz band. 

7. 1995-2000 MHz and 2020-2025 
MHz bands. We propose that AWS 
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licensees conform to the technical 
criteria specified in TIA Bulletin TSB - 
10-F, or procedures other than TSB 10- 
F that follow generally acceptable good 
engineering practices pursuant to 

§ 101.105 (c) of the Commission’s Rules, 
to determine where AWS operations 
would cause interference to BAS 
operations, such that their relocation 
would be necessary before AWS 
operations could commence. We further 
propose that AWS licensees conform to 
the methodology and criteria in TIA 
Bulletin TSB-86 to compute 
interference between satellite and fixed 
services. 

8. We propose that AWS licensees be 
subject to mandatory negotiation 
periods only, ending on May 31, 2005 
for stage-one relocations and March 31, 
2006 for stage-two relocations. If an 
AWS licensee wishes to begin operation 
in a BAS market that has not been 
cleared, we propose that it should first 
coordinate its anticipated clearance 
schedule with affected incumbents and 
other new entrants. We seek comment 
on whether it is necessary to impose on 
the AWS licensees a timetable to 
complete BAS relocation. If so, what 
should the specific requirements be? We 
propose that AWS entrants who do not 
participate in band-tolerance 
coordination sessions be bound by the 
decisions of those who do. We also note 
that if Nextel has received credit for 
BAS relocation costs in the 800 MHz 
true-up, late entering AWS licensees 
will not have any reimbursement 
obligation to Nextel for such costs. 

9. If we decide to license this 
spectrum in such a way that different 
licensees may hold licenses for the same 
frequency block but in different 
geographic areas, we seek comment on 
how the reimbursement rights and 
obligations of each AWS licensee could 
be most efficiently and equitably 
allocated, whether on the basis of 
geographic area or population covered 
by each license, or the value of each 
license as indicated by the winning 
auction bid, or by some other means. 

10. If all spectrum has not been 
licensed by the end of the BAS 
transition, we propose to require those 
entrants who are licensed at that time to 
bear a pro rata share of the relocation 
costs based on the amount of spectrum 
they have been assigned relative to the 
amount of 1990-2025 MHz spectrum 
that has been licensed. Further, in such 
event, should later arriving new entrants 
have a reimbursement obligation? If so, 
what mechanism should apply, and 
how long should such an obligation 
run? 

11. We also seek comment on how the 
accounting to settle relocation 


expenditures between AWS licensees 
and MSS licensees should occur, to the 
extent not covered by the issues 
discussed above, and any other issues 
presented by the complex entry of 
numerous new licensees in the 1990— 
2025 MHz spectrum band. 

12. The NPRM next considers 
licensing and operating rules. 


Paragraphs 63 through 65 of the NPRM 


propose to apply the regulatory status 
provisions of § 27.10 to licensees in the 
1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands and to allow these licensees to 
provide all allowable services anywhere 
within their licensed area at any time, 
consistent with their regulatory status. It 
also recommends that these applicants 
be able to request common carrier status 
as well as non-common carrier status for 
authorization in a single license, rather 
than to require the applicant to choose 
between common carrier and non- 


_common carrier services. The NPRM 


further proposes that applicants and 
licensees in these bands be required to 
indicate a regulatory status based on any 
services they choose to provide. Lastly 
in this regard, the NPRM proposes that, 
if a licensee operating in this spectrum _ 
changes the service or services it offers, 
such that its regulatory status would 
change, that licensee must notify the 
Commission of the change. 

13. The NPRM, in paragraphs 66 
through 69, discusses ownership 
restrictions in the 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz and 
2175-2180 MHz bands. The NPRM 
proposes to establish parity in foreign 
ownership reporting requirements, but 
does not suggest a single, substantive 
standard for compliance. For example, 
the Commission would not deny a 
license to an applicant requesting 
authorization exclusively to provide 
services not enumerated in § 310(b) of 
the Communications Act, solely because 
its foreign ownership would disqualify 
it from receiving a license if the 
applicant had applied for a license to 
provide the services enumerated in 
§ 310(b). 

14. The NPRM tentatively concludes 
that the Commission does not need to 
impose a spectrum aggregation limit or 
eligibility restrictions applicable to the 
initial licensing of the 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz and 
2175-2180 MHz bands, but seeks 
comment on whether any such limits 
are necessary or appropriate. In 
particular, the NPRM solicits comment 
on whether the Commission should | 
limit the amount of spectrum in these 
bands that any one entity (or related 
entities) may acquire at auction in the 
same geographic area. In addition, in 


paragraph 69 the Commission 
tentatively concludes that open 
eligibility in these bands will not pose 
a significant likelihood of substantial 
harm to competition in any specific 
markets and that therefore an eligibility 
restriction in these bands is not 
warranted. 

15. Paragraphs 70 through 72 of the 
NPRM discusses license term renewal 
expectancy, and proposes that in the 
1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
spectrum, the license term be 10 years. 
The NPRM further proposes that the 
renewal expectancy provisions of 
§ 27.14 be applied to these bands such 
that a licensee in this spectrum applying 
for renewal receive a preference or 
renewal expectancy if the applicant has 
provided substantial service during its 
past license term and has complied with 
the Communications. Act.and applicable 
Commission rules and policies. The 
Commission also proposes that in the 
event that a license in these bands is 
partitioned or disaggregated, any 
partitionee or disaggregate would be 
authorized to hold its license of the 
remainder of the partitioner’s or 
disaggregator’s original license term and 
would be eligible for a renewal 
expectancy on the same basis as other 
licensees. 

16. In addition, the NPRM, in 
paragraphs 73 through 76, seeks 
comment on whether licensees in the 
1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands should be subject to any 
performance requirements, in addition 
to a substantial service requirement, at. 
license renewal. The NPRM, in 
particular, questions whether the 
Commission should establish any 
specific coverage requirements in this 
spectrum, or whether coverage criteria 
should be adopted as one means, but 
not the exclusive means, of meeting a 
substantial service requirement. The 
NPRM invites comment on this and 
other issues related to possible 
performance requirements. If a licensee 
does not comply with the performance 
requirements that are adopted, the 
Commission proposes to apply the 
procedures set out in § 1.946(c). The 
Commission seeks comment on this 
proposal. 

17. The NPRM, in paragraphs 77 and 
78, asks whether the Commission 
should allow licensees in the 1915-1920 
MHz, 1995-2000 MHz, 2020-2025 MHz 
and 2175-2180 MHz bands to partition 
their service areas and to disaggregate 
their spectrum. If so, the NPRM 
proposes to apply § 27.15 of the 
Commission’s rules to this spectrum. 
Section 27.15, among other things, 


| 
| 
| 
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provides that licensees may apply to 
partition their licensed geographic 
service areas or disaggregate their 
licensed spectrum at any time following 
the grant of their license. 

18. In paragraph 79 of the NPRM, the 
Commission proposes that the spectrum 
leasing policies that were adopted in the 
Secondary Markets Report and Order, 
be applied to this services established in 
this proceeding in the same manner that 
those policies apply to other part 27 
services and seeks comment on this 
proposal. 

19. As indicated in paragraphs 14 and 
80 of the NPRM, even though licenses 
in the 1915-1920 MHz, 1995-2000 
MHz, 2020-2025 MHz and 2175-2180 
MHz bands may be issued pursuant to 
one part of the Commission’s rules, 
licensees in these bands may be 
required to comply with rules contained 
in other parts of the Commission’s rules. 
The NPRM therefore solicits comment - 
generally on any provisions in existing, 
service-specific rules that may require 
specific recognition or adjustment to 
comport with the supervening 
application of another rule part, as well 
as any provisions that may be necessary 
in this other rule part to fully describe 
the scope of covered services and 
technologies. 

20. This Notice seeks comment on the 
technical parameters to be applied to 
the four spectrum blocks. In particular, 
the Notice seeks comment on the 
various technical measures (e.g., power 
limits) that will be needed to prevent 
co-channel and adjacent channel 
interference from occurring to new and 
existing operations. 


Competitive Bidding Procedures 


21. The NPRM proposes to conduct 
any auction of initial licenses in the 
1915-1920 MHz, MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands in conformity with the general 
competitive bidding rules set forth in 
part 1, subpart Q; of the Commission’s 
rules, and substantially consistent with 
the competitive bidding procedures that 
have been employed in previous 
auctions. Thus, the NPRM solicits 
comment on whether any of the 
Commission’s part 1 rules would be 
inappropriate or should be modified for 
an auction of licenses in these bands. 

22. In the event that the Commission 
adopts a licensing scheme based on 
non-nationwide geographic licensing 
areas, the NPRM proposes to adopt a 
small business size standard which 
defines a small business as an entity 
with average annual gross revenues for ~ 
the preceding three years not exceeding 
$40 million, and a very small business 
as an entity with average annual gross. 


revenues for the preceding three years 
not exceeding $15 million. In addition, 
in the event the Commission establishes 
non-nationwide service areas, the 
NPRM proposes to provide small 
businesses witha bidding credit of 15 
percent and very small businesses with 
a bidding credit of 25 percent, as set 
forth in the standardized schedule in 
part 1 of the Commission’s rules. The 
Commission seeks comment on the use 
of these standards and associated 
bidding credits, with particular focus on 
the appropriate definitions of small and 
very small businesses as they may relate 
to the size of the geographic area to be 
served and the spectrum allocated to 
each license. 


23. If, on the other hand, the 
Commission decides to license the 
1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands on a nationwide basis, the NPRM 
tentatively concludes that small 
business bidding credits are not 
appropriate for these bands due to the 
very high costs associated with 
implementing a nationwide service. The 
Commission seeks comment on this 
tentative conclusion. 


' 24. To the extent commenters support 
a different approach to bidding credits 
than those discussed in the NPRM, they. 
should support their proposals with 
relevant information on the types of 
system architecture that are likely to be 
deployed in these bands, the availability 
of equipment, market conditions and 
other factors that may affect the capital 
requirements of the types of services 
that may be provided. 


Procedural Matters 
Ex Parte Rules 


25. This is a permit-but-disclose 
notice-and comment rulemaking 
proceeding. Ex parte presentations are 
permitted, except during the Sunshine 
Agenda period, provided they are 
disclosed pursuant to the Commission’s 
rules. 


- Comment Period and Procedures 


26. Pursuant to applicable procedures 
set forth in §§ 1.415 and 1.419 of the 
Commission’s rules, interested parties — 
may file comments on this Notice on or 
before November 23, 2004, and reply 
comments on or before January 7, 2005. 
Comments and reply comments should | 
be filed in WT Docket No. 04-356, and 
may be filed using the Commission’s 
Electronic Comment Filing System 
(ECFS) or by filing paper copies. All 
relevant and timely comments will be 
considered by the Commission before 
final action is taken in this proceeding. 


27. Comments filed through the ECFS 
can be sent as an electronic file via the 
Internet to http://www.fcc.gov/e-file/ 
ecfs.html. In completing the transmittal 
screen, commenters should include 
their full name, Postal Service mailing 
address, and the applicable docket 
number. Parties may also submit an 
electronic comment by e-mail via the 
Internet. To obtain filing instructions for 
e-mail comments, commenters should 
send an e-mail to ecfs@fcc.gov, and 
should include the following words in 
the body of the message: “‘get form 
<your e-mail address>.” A sample form 
and directions will be sent in reply. 

28. Parties who choose to file x 
paper must file an original and four 
copies of each filing. Filings can be sent 
by hand or messenger delivery, by 
commercial overnight courier, or by 
first-class or overnight U.S. Postal 
Service mail (although we continue to 
experience delays in receiving U.S. 
Postal Service mail). The Commission’s 
contractor, Natek, Inc., will receive 
hand-delivered or messenger-delivered 
paper filings for the Commission’s 
Secretary at 236 Massachusetts Avenue, 
NE., Suite 110, Washington, DC 20002. 
The filing hours at this location are 8 
a.m. to 7 p.m. All hand deliveries must 
be held together with rubber bands or 
fasteners. Any envelopes must be 
disposed of before entering the building. 
Commercial overnight mail (other than 
U.S. Postal Service Express Mail and 
Priority Mail) must be sent to 9300 East 
Hampton Drive, Capitol Heights, MD 
20743. U.S. Postal Service first-class 
mail, Express Mail, and Priority Mail 
should be addressed to 445 12th Street, 
SW., Washington, DC 20554. All filings 
must be addressed to the Commission’s 
Secretary, Office of the Secretary, 
Federal Communications Commission. 

29. Parties who choose to file by 
paper should also submit their 
comments on diskette. These diskettes 
should be attached to the original paper 
filing submitted to the Office of the 
Secretary. Such a submission should be 
on a 3.5 inch diskette formatted in an 
IBM compatible format using Microsoft 
TM Word 97 for Windows or compatible 
software. The diskette should be 
accompanied by a cover letter and 
should be submitted in “read only’”’ 
mode. The diskette should be clearly 
labeled with the commenter’s name, 
proceeding, type of pleading (comment 
or reply comment), date of submission, 
and the name of the electronic file on 
the diskette. The label should also 
include the following phrase ‘‘Disk 
Copy—Not an Original.” Each diskette 
should contain only one party’s 
pleadings, preferably in a single 
electronic file. In addition, commenters 
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should send diskette copies to the 
Commission’s copy contractor, Best 
Copy and Printing, Inc., 445 12th Street, 
SW., Room CY-B402, Washington, DC 
20554, 202-863-2893. 

30. The public may view the 
documents filed in this proceeding 
during regular business hours in the 
FCC Reference Information Center, 
Federal Communications Commission, 
445 12th Street, SW., Room CY-A257, 
Washington, DC 20554, and on the 
Commission’s Internet home page: 
http://www.fcc.gov. Copies of comments 
and reply comments are also available 
through the Commission’s duplicating 
contractor: Best Copy and Printing, Inc., 
445 12th Street, SW., Room CY—B402, 
Washington, DC 20554, (202) 488-5300. 
Accessible formats (computer diskettes, 
large print, audio recording and Braille) 
are available to persons with disabilities 
by contacting Brian Millin, of the 
Consumer & Governmental Affairs 
Bureau, at (202) 418-7426, TTY (202) 
418-7365, or at bmillin@fcc.gov. 


Initial Paperwork Reduction Analysis 


31. This document contains proposed 
new or modified information collection 
requirements. The Commission, as part 
of its continuing effort to reduce 
paperwork burdens, invites the general 
public and the Office of Management 
and Budget (OMB) to comment on the 
information collection requirements 
contained in this document, as required 
by the Paperwork Reduction Act of 
1995, Public Law 104-13. Public and 
agency comments are due on or before 
November 23, 2004. Comments should 
address: (i) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Commission, including 
whether the information shall have 
practical utility; (ii) the accuracy of the 
Commission’s burden estimates; (iii) 
ways to enhance the quality, utility, and 
clarity of the information collected; and 
iv) ways to minimize the burden of the 
collection of information on the 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. _ 
In addition, pursuant to the Small 
Business Paperwork Relief Act of 2002, 
we seek specific comment on how we 
might ‘‘further reduce the information 
collection burden for small business 
concerns with fewer than 25 
employees.” 

OMB Control Number: 3060-1030. 

Title: Service Rules for Advanced 
Wireless Services in the 1915-1920 
MHz, 1995-2000 MHz, 2175-2180 MHz 
and 1.7 GHz and 2.1 GHz Bands. 

Form No.: N/A. 


Type of Review: Revision of a 
currently approved collection. 

Respondents: Business or other for- 
profit, Federal Government, State, Local 
or Tribal Government. 

Estimated Number of Respondents: 
1010. 

Estimated Time Per Response: .50-3 
hours. 

Frequency of Response: On occasion 
and other one-time. 

Estimated Total Annual Burden: 6505 
hours. 

Estimated Total Annual Costs: 
$910,750. 

Needs and Uses: The various 
information reporting and verification 
requirements, and the prospective 
coordination requirement, if ultimately 
adopted, will be used by the 
Commission to verify licensee 
compliance with Commission rules and 
regulations, and to ensure that licensees 
continue to fulfill their statutory 
responsibilities in accordance with the 
Communications Act of 1934. Such 
information has been used in the past . 
and will continue to be used to 
minimize interference, verify that 
applicants are legally and technically 
qualified to.hold licenses, and to 
determine compliance with Commission 
Rules. 

Regulatory Flexibility Analysis 

32. As required by the Regulatory 
Flexibility Act (RFA), the Commission 
has prepared an Initial Regulatory 
Flexibility Analysis (IRFA) of the 
possible significant economic impact on 
small entities by the policies and rules 
proposed in this Notice of Proposed 
Rulemaking (NPRM). Written public 
comments are requested on this IRFA. 
Comments must be identified as 
responses to the IRFA and must be filed 
by the deadline for comments provided 
in this NPRM. The Commission will 
send a copy of this NPRM, including 
this IRFA, to the Chief Counsel for 
Advocacy of the Small Business 
Administration (SBA). In addition, the 
NPRM and IRFA (or summaries thereof) 
will be published in the Federal 
Register. 


Need for, and Objectives of, the 
Proposed Rules 


33. The NPRM seeks comment on 
service rules for licensed fixed and 
mobile services, including advanced 
wireless services (AWS), in the 1915— 
1920 MHz, 1995-2000 MHz, 2020-2025 
MHz and 2175-2180 MHz bands. These 
service rules include application, 
licensing, operating and technical rules 
and competitive bidding provisions. As 
with the Commission’s recently adopted 
AWS service rules for the 1710-1755 


MHz and 2110-2155 MHz bands, the 
NPRM proposes to allow licensees in 
the 1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands the flexibility to use this 
spectrum for any.licensed fixed or 
mobile service, including advanced 
wireless services, that is consistent with 
the bands’ allocations. In order to 
promote flexibility, the Notice 
tentatively concludes to license this 
spectrum under the Commission’s 
market-oriented part 27 rules. In 
addition, the NPRM tentatively 
concludes to license this spectrum using 
geographic area licensing, as opposed to 
site-by-site licensing, and seeks 
comment on the appropriate size 
geographic licensing area or areas to 
utilize. 

34. Concurrently with the adoption of 
the NPRM, the Commission has adopted 
a Sixth Report and Order, in ET Docket 
No. 00-258, designating the 1915-1920 
MHz, 1995-2000 MHz, MHz 
and 2175-2180 MHz bands for licensed 
fixed and mobile services, including 
advanced wireless services. The 
Commission’s goal is to enable service 
providers to maximize the use of this 
spectrum with minimal transaction 
costs. Within the limits of the licensed 
fixed and mobile allocation, the 
marketplace and not the government 
will determine how this spectrum is 
used. Thus, the NPRM’s tentative 
conclusions allow flexibility for 
licensees to provide third generation 
(3G) and other advanced wireless - 
services in the near term, while 
fostering innovation and agility so they 
can quickly adapt to changes in 
technological capabilities and 
marketplace conditions into the future. 
It is the Commission’s belief that the 
licensing and service rules proposed in 
the NPRM will benefit consumers by 
giving them the services and value that 
they demand, and thereby provide the 
new business opportunities necessary to 
support continued service 
enhancements by licensees. 

35. As discussed in paragraphs 121— 
122 of the NPRM, while the 
Commission does not know precisely 
what types of services may be- 
developed in the 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz and 
2175-2180 MHz bands, the Commission 
anticipates that the services that will be 
deployed in these bands may have 
capital requirements comparable to 
those in the broadband PCS service and 
AWS in the 1710-1755 MHz and 2110-— 
2155 MHz bands. The Commission also 
anticipates that licensees in the 1915— 
1920 MHz, 1995~—2000 MHz, 2020-2025 
MHz and 2175-2180 MHz bands will be 
presented with issues and costs similar 
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to those presented to broadband PCS 
licensees and licensees in the 1710- 
1755 MHz and 2110-2155 MHz bands, 
including issues and costs involved in 
relocating incumbents, and developing 
markets, technologies, and services. In 
light of these similarities, the NPRM 
proposes the adoption of the same small 
business size standards for the 1915— ~ 
1920 MHz, 1995-2000 MHz, 2020-2025 
MHz and 2175-2180 MHz bands as the 
Commission adopted for broadband PCS 
and AWS in the 1710-1755 MHz:and 
2110-2155 MHz bands. Accordingly, if 
the Commission adopts bidding credits, 
the NPRM proposes to define a small 
business as an entity with average 
annual gross revenues for the preceding 
three years not exceeding $40 million, 
and a very small business as an entity 
with average annual gross revenues for 
the preceding three years not exceeding 
$15 million. 

36. The NPRM also proposes to 
provide small businesses with a bidding 
credit of 15 percent and very small 
businesses with a bidding credit of 25 
percent, as set forth in the standardized 
schedule in part 1 of the Commission’s 
rules. The NPRM seeks comment on the 
use of these standards and associated 
bidding credits for applicants to be 
licensed in the 1915-1920 MHz, 1995— 
2000 MHz, 2020-2025 MHz and 2175- 
2180 MHz bands, with particular focus 
on the appropriate definitions of small 
and very small businesses as they may 
relate to the size of the geographic area 
to be covered and the spectrum 
allocated to each license. In discussing 
these issues, commenters are requested 
to address the expected capital 
requirements for services in these bands 
and other characteristics of the service. 
Commenters are also invited to use 
comparisons with other services for 
which the Commission has already 
established auction procedures as a 
basis for their comments regarding the 
appropriate small business size 
standards. 


Legal Basis 


37. The proposed action is authorized 
pursuant to sections 1, 2, 4(i), 7, 10, 201, 
214, 301, 302, 303, 307. 308, 309, 310, 
319, 324, 332 and 333 of the 
Communications Act of 1934, 47 U.S.C. 
151, 152, 154(i), 157, 160, 201, 214, 301, 
302, 303, 307, 308, 309, 310, 319, 324, 
332, 333. 


Description and Estimate of the Number 
of Small Entities to Which the Proposed 
Rules Will Apply : 


38. The RFA directs agencies to 
provide a description of, and where 
feasible, an estimate of the number of - 
small entities that may be affected by 


the proposed rules and policies, if 
adopted. The RFA generally defines the 
term “small entity” as having the same 
meaning as the terms “small business,” 
“small organization,” and “small 
governmental jurisdiction.” In addition, 
the term “‘small business” has the same 
meaning as the term ‘‘small business 
concern” under the Small Business Act. 
A “‘small business concern” is one 
which: (1) Is independently owned and 
operated; (2) is not dominant in its field 
of operation; and (3) satisfies any 
additional criteria established by the 
SBA. 

39. Small Businesses. Nationwide, 


~ there are a total of 22.4 million small 


businesses, according to SBA data. 

40. Small] Organizations. Nationwide, 
there are approximately 1.6 million 
small organizations. 

41. Small Governmental Jurisdictions. 
The term “small governmental 
jurisdiction”’ is defined as ‘governments 
of cities, towns, townships, villages, 
school districts, or special districts, with 
a population of less than fifty 
thousand.” As of 1997, there were 
approximately 87,453 governmental 
jurisdictions in the United States. This 
number includes 39,044 county 
governments, municipalities, and 
townships, of which 37,546 
(approximately 96.2%) have 
populations of fewer than 50,000, and of 
which 1,498 have populations of 50,000 
or more. Thus, we estimate the number 
of small governmental jurisdictions 
overall to be 84,098 or fewer. 

42. Also, as stated in the NPRM, 
Sections 310(a) and 310(b) of the 
Communications Act, as modified by 
the Telecommunications Act of 1996, 
impose foreign ownership and 
citizenship requirements that restrict 


the issuance of licenses to certain 


applicants. See Section D, infra. 

43. The Commission has not yet 
determined how many licenses will be 
awarded in the 1915-1920 MHz, 1995— 
2000 MHz, 2020-2025 MHz and 2175- 
2180 MHz bands. Moreover, the 
Commission does not yet know how 
many applicants or licensees in these 
bands will be small entities. Thus, the 
Commission assumes, for purposes of 
this IRFA, that all prospective licensees 
are small entities as that term is defined 
by the SBA or by our proposed small 
business definitions for these bands. 
The Commission invites comment on 
this analysis. 

44. Although the Commission does 
not know for certain which entities are 
likely to apply for these frequencies, we 
note that the 1915-1920 MHz, 1995— 
2000 MHz, 2020-2025 MHz and 2175-— 
2180 MHz bands are comparable to 


cellular service and personal 
communications service. 

45. Wireless Service Providers. The 
SBA has developed a small business 
size standard for wireless firms within 
the two broad economic census 
categories of and “Cellular and 
Other Wireless Telecommunications.”’ 
Under both SBA categories, a wireless 
business is small if it has 1,500 or fewer 
employees. For the census category of 
Paging, Census Bureau data for 1997 
show that there were 1,320 firms in this 
category, total, that operated for the 
entire year. Of this total, 1,303 firms had 
employment of 999 or fewer employees, 
and_an additional 17 firms had 
employment of 1,000 employees or 
more. Thus, under this category and 
associated small business size standard, 
the great majority of firms can be 
considered small. For the census 
category Cellular and Other Wireless 
Telecommunications, Census Bureau 
data for 1997 show that there were 977 
firms in this category, total, that 
operated for the entire year. Of this 
total, 965 firms had employment of 999 
or fewer employees, and an additional 
12 firms had employment of 1,000 
employees or more. Thus, under this 
second category and size standard, the 
great majority of firms can, again, be 
considered small. 

46. Wireless Telephony. Wireless 
telephony includes cellular, personal 
communications services, and 
specialized mobile radio telephony 
carriers. The SBA has developed a small 
business size standard for ‘‘Cellular and 
Other Wireless Telecommunications”’ 
services. Under that SBA small business 
size standard, a business is small if it 
has 1,500 or fewer employees. 
According to the most recent Trends in 
Telephone Service data, 447 carriers 
reported that they were engaged in the | 
provision of wireless telephony. We 
have estimated that 245 of these are 
small under the SBA small business size 
standard. 

47. Broadband Personal 
Communications Service. The 
broadband personal communications 
services (PCS) spectrum is divided into 
six frequency blocks designated A 
through F, and the Commission has held 
auctions for each block. The 
Commission has created a small 
business size standard for Blocks C and 
F as an entity that has average gross 
revenues of less than $40 million in the 
three previous calendar years. For Block 
F, an additional small business size 
standard for ‘‘very small business” was 
added and is defined as an entity that, 
together with its affiliates, has average 
gross revenues of not more than $15 
million for the preceding three calendar 
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years. These small business size 
standards, in the context of broadband 
PCS auctions, have been approved by 
the SBA. No small businesses within the 
SBA-approved small business size 
standards bid successfully for licenses 
in Blocks A and B. There were 90 
winning bidders that qualified as small 
entities in the Block C auctions. A total 
of 93 “‘small” and ‘‘very small” business 
bidders won approximately 40 percent 
of the 1,479 licenses for Blocks D, E, and 
F. On March 23, 1999, the Commission 
reauctioned 155 C, D, E, and F Block 
licenses; there were 113 small business 
winning bidders. 

48. On January 26, 2001, the 
Commission completed the auction of 
422 C and F Broadband PCS licenses in - 
Auction No. 35. Of the 35 winning 
bidders in this auction, 29 qualified as 
“small” or “very small” businesses. 
Subsequent events concerning Auction 
35, including judicial and agency 
determinations, resulted in a total of 163 
C and F Block licenses being available 
for grant. 

49. Cellular Licensees. The SBA has 
developed a small business size 
standard for wireless firms within the 
broad economic census category 
“Cellular and Other Wireless 
Telecommunications.” Under this SBA 
category, a wireless business is small if. 
it has 1,500 or fewer employees. For the - 
census category Cellular and Other 
Wireless Telecommunications firms, 
Census Bureau data for 1997 show that 
there were 977 firms in this category, 
total, that operated for the entire year. 
Of this total, 965 firms had employment 
of 999 or fewer employees, and an 
additional 12 firms had employment of 
1,000 employees or more. Thus, under 
this category and size standard, the great 
majority of firms can be considered 
small. According to the most recent 
Trends in Telephone Service data, 447 
carriers reported that they were engaged 
in the provision of cellular service, 
personal communications service, or 
specialized mobile radio telephony 
services, which are placed together in 
the data. We have estimated that 245 of 
these are smali, under the SBA small © 
business size standard. 


Description of Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirements 


50. The NPRM proposes to apply to 
the 1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands essentially the same licensing and 
operating provisions as the Commission 
adopted for advanced wireless services 
in the 1710-1755 MHz and 2110-2155 
MHz bands. These licensing and 
operating provisions include reporting, 


recordkeeping and other compliance 
requirements. The Commission will 
provide time for public comment on and 
seek Office of Management and Budget 
approval for any proposals that entail 
Paperwork Reduction Act burdens. 

51. The Commission proposes to 
permit licensees in the 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz and 
2175-2180 MHz bands the flexibility to 
use this spectrum for any services that 
are consistent with the bands’ fixed and 
mobile allocations. The NPRM, at 
paragraph 14, also tentatively concludes 
to license the bands under the 
Commission’s market-orientated part 27 
licensing and operating provisions. In 
addition, the Commission tentatively 
concludes to use a geographic area 
licensing scheme for the 1915-1920 
MHz, 1995-2000 MHz, 2020—2025 MHz 
and 2175-2180 MHz bands. 

52. Entities interested in acquiring an 
initial license to use the spectrum in the 
1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands-will be required to file using the 


Universal Licensing System. As in other | 


services, licensees in these bands would 
be allowed to provide all allowable 
services anywhere within their licensed 
area. The Commission’s current mobile 
service license application requires an 
applicant for mobile services to identify 
the regulatory status of the service(s) 
they intend to provide, since service 
offerings may bear on eligibility and 
other statutcry and regulatory 
requirements. The NPRM also proposes 


to permit applicants to request common 


carrier status as well as non-common 
carrier status for authorization in a 
single license, rather than to require the 
applicant to choose between common 
carrier and non-common services. These 
proposed regulatory status obligations 
are discussed in the NPRM. 

53. The Commission seeks comment 
on whether licensees in the 1915-1920 
MHz, 1995-2000 MHz, 2020-2025 MHz 
and 2175-2180 MHz bands should be 
subject to any performance — 
requirements in addition to a substantial 
service requirement at license renewal. 
The NPRM notes that in some services 
the Commission has imposed minimum 
coverage requirements on licensees to 
ensure that spectrum is used effectively 
and service is implemented promptly. 
The NPRM seeks comment on whether 
the Commission should establish any 
specific coverage requirements in the 
1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands, or whether coverage criteria 
should be adopted as one means, but 
not the exclusive means, of meeting a 
substantial service requirement. The 
NPRM also seeks comment on whether 


licensees should be subject to interim 
performance requirements prior to the 
end of the license term. 

54. The Commission seeks comment 
on allowing licensees in the 1915-1920 
MHz, 1995-2000 MHz, 2020~2025 MHz 
and 2175-2180 MHz bands to partition 
their service areas and to disaggregate 
their spectrum. If the Commission 
permits partitioning, then the 
partitioning licensee would have to 
include with its request a description of 
the partitioned service area and a 
calculation of the population of the 
partitioned service area and the licensed 
geographic service area. 

55. The NPRM seeks comment on a 
number of technical issues and 
licensing obligations. The NPRM 
requests information on how best to 
control in-band and out-of-band 
interference, appropriate power limits, 
RF safety limits, and Canadian and 
Mexican coordination. 

56. The Commission requests 
comment on how all of these 
requirements may be modified to reduce 
the burden on small entities and still 
meet the objectives of the proceeding. 


Steps Taken To Minimize Significant 
Economic Impact on Small Entities, and 
Significant Alternatives Considered 


57. The RFA requires an agency to 
describe any significant alternatives that 
it has considered in reaching its 
proposed approach, which may include 
the following four alternatives (among 
others): (i) The establishment of 
differing compliance or reporting 
requirements or timetables that take into 
account the resources available to small 
entities; (ii) the clarification, 
consolidation, or simplification of 
compliance or reporting requirements 
under the rule for small entities; (iii) the 
use of performance rather than design 
standards; and (iv) an exemption from 
coverage of the rule, or any part thereof 
for small entities. 

58. Specifically to assist small 
businesses, the NPRM proposes to 
establish the same small business size 
standards and associated small business 
bidding credits for the 1915-1920 MHz, 

‘1995-2000 MHz, 2020-2025 MHz and 
2175-2180 MHz bands as the 
Commission adopted for broadband PCS 
and AWS in the 1710-1755 MHz and 
2110-2155 MHz bands in the event that 
licensing is based on non-nationwide 
geographic areas. Thus, the NPRM 


- proposes to define a small business as — 


an entity with average annual gross 
revenues for the preceding three years 
not exceeding $40 million, and a very 
small business as-an entity with average 
annual gross revenues for the preceding 
three years not exceeding $15 million, if 
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licenses are not nationwide. The NPRM 
proposes a bidding credit of 15 percent 
for small businesses and a bidding 
credit of 25 percent for very small 

~ businesses. The NPRM tentatively 
concludes that small business bidding 
credits are not appropriate if a 
nationwide licensing scheme is adopted 
for the 1915-1920 MHz, 1995-2000 
MHz, 2020-2025 MHz and 2175-2180. 
MHz bands. The NPRM bases this 
conclusion on the fact that the 
implementation costs associated with a 
_ nationwide license in these bands is 
presumed to be very high, and it is not 
clear whether small businesses could 
attract the capital necessary to 
implement and provide nationwide 
service. 

59. The NPRM solicits comment on a 
number of proposals and alternatives 
regarding the service rules for the 1915— 
1920 MHz, 1995-2000 MHz, 2020-2025 
MHz and 2175-2180 MHz bands. The 
NPRM seeks to adopt rules that will 
reduce regulatory burdens, promote 
innovate services and encourage flexible 
use of this spectrum. It opens up 
economic opportunities to a variety of 
spectrum users, which could include 
small businesses. The NPRM considers 
various proposals and alternatives 
partly because the Commission seeks to 
minimize, to the extent possible, the 
economic impact on small businesses. 

60. The NPRM invites comment on 
various alternative licensing and service 
rules and on a number of issues relating 
to how the Commission should craft 
service rules for this spectrum, that 
- could have an impact on small entities. 
For example, the Commission seeks 
comment on the size of spectrum blocks 
for these frequencies and how the size 
of spectrum blocks would impact small 
entities. The NPRM proposes a 
geographic area approach to service 
areas, as opposed to a station-defined 
licensing approach, and seeks comment 
on the appropriate size of service areas. 
Specifically, the NPRM asks for 
comment on whether smaller 
geographic areas would better serve the 
needs of small entities. As explained the 
NPRM, the Commission’s approach to 
determining optimum geographic area 
license size(s) attempts to accommodate 
the likely range of applicant desires by 
balancing efficiency with the policy goal 
of disseminating licenses among a wide 
variety of applicants. The NPRM notes 
that the Commission wishes to foster 
service to rural areas and tribal lands, 
and to promote investment in and rapid 
deployment of new technologies and 
services. The NPRM also notes that 
small license areas may favor smaller 
entities with regional business plans 
and no interest in providing large-area 


service. In summary, the NPRM seeks 
comment on the advantages and 
disadvantages to small entities of a large 
geographic licensing scheme over a 
small one in terms of impact on rural 
and small entities. 

61. As noted earlier, the NPRM seeks 
comment on permitting geographic 
partitioning and spectrum 
disaggregation. The NPRM notes that 
geographic partitioning and spectrum 
disaggregation is a tool utilized by the 
Commission to promote efficient 
spectrum use and economic opportunity 
for a wide variety of applicants, 
including small business, rural 
telephone, minority-owned, and 
women-owned applicants. The NPRM 
seeks comment on the benefits and costs 
of partitioning and disaggregation, and 
whether it promotes the public interest. 
Finally, the NPRM seeks comment on 
whether any band-specific limits on 
spectrum aggregation are necessary or 
appropriate in this case, and how this 
would impact the marketplace, 
including small entities. 

62. The regulatory burdens proposed 
in the NPRM, such as filing applications 
on appropriate forms, appear necessary 
in order to ensure that the public 
receives the benefits of innovative new 
services, or enhanced existing services, 
in a prompt and efficient manner. The 
Commission will continue to examine 


~ alternatives in the future with the 


objectives of eliminating unnecessary 
regulations and minimizing any 
significant economic impact on small 
entities. The Commission invites 
comment on any additional significant 
alternatives parties believe should be 
considered and on how the approach 
outlined in the NPRM will impact small 
entities, including small businesses and 
small government entities. 


Federal Rules That May Duplicate, 
Overlap, or Conflict With the Proposed 
Rules - 


63. None. 


Ordering Clauses 


64. Pursuant to sections 1, 2, 4(i), 7, 
10, 201, 214, 301, 302, 303, 307, 308, 
309, 310, 319, 324, 332 and 333 of the 
Communications Act of 1934, 47 U.S.C. 
151, 152, 154(i), 157, 160, 201, 214, 301, 
302, 303, 307, 308, 309, 310, 319, 324, 
332, 333, that this Notice of Proposed 
Rulemaking is adopted. 

65. Additionally, notice is given of the 
proposed regulatory changes described 
in this Proposed rule, and that comment 
is sought on these proposals. 

66. The Commission’s Consumer and 
Governmental Affairs Bureau, Reference 
Information Center, shall send a copy of 
this Notice, including the Initial 


Regulatory Flexibility Analysis, to the 
Chief Counsel for Advocacy of the Small 
Business Administration. 


List of Subjects in 47 CFR Part 27 


Communications common carriers, 
Radio. 
Federal Communications Commission. 
Marlene H. Dortch. 
Secretary. 


Proposed Rules 


For the reasons discussed in the 
preamble, the Federal Communications 
Commission proposed to amend 47 CFR 


_ part 27 as follows: 


PART 27—MISCELLANEOUS 
WIRELESS COMMUNICATIONS 
SERVICES 


1. The authority citation for part 27 
continues to read as follows: 


Authority: 47 U.S.C. 154, 301, 302, 303, 
307, 309, 332, 336, and 337 unless otherwise 
noted. 


2. In § 27.1, add paragraphs (b)(9) and 
(b)(10) to read as follows: 


§27.1 Basis and purpose. 
* * * * * 
* 


(9) 1915-1920 MHz and 1995-2000 
MHz. 

(10) 2020-2025 MHz and 2175-2180 
MHz. 


* * * * * 


3. In § 27.5, revise paragraph (h) to 
read as follows: 


§27.5 Frequencies. 
* * * * * 

(h) 1710-1755 MHz, 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz, 2110- 
2155 MHz and 2175-2180 MHz bands. 
The following frequencies are available 
for licensing pursuant to this part in the 
1710-1755 MHz, 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz, 
2110-2155 MHz and 2175-2180 MHz 
bands: 

(1) Two paired channel block of 10 
megahertz each are available for 
assignment as follows: 

Block A: 1710-1720 MHz and 2110- 
2120 MHz; and 

Block B: 1720-1730 MHz and 2120- 
2130 MHz. 

(2) Four paired channel blocks of 5 
megahertz each are available for 
assignment as follows: 

Block C: 1730-1735 MHz and 2130- 
2135 MHz; 

Block D: 1735-1740 MHz and 2135- 


“2140 MHz; 


Block F: 1915-1920 MHz and 1995- 
2000 MHz; and 

Block G: 2020-2025 MHz and 2175- 
2180 MHz. 


} 
| 
| 
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(3) One paired channel block of 15 
megahertz each is available for 
assignment as follows: 

Block E: 1740-1755 MHz and 2140— 
2155 MHz. 

4. In § 27.11, revise paragraph (i) to 
read as follows: 


§27.11 Initial authorization. 


* * * * * 


(i) 1710-1755 MHz, 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz, 2110- 
2155 MHz and 2175-2180 MHz bands. 
Initial authorizations for the 1710-1755 
MHz, 1915-1920 MHz, 1995—2000 MHz, 
2020—2025 MHz, 2110-2155 MHz and 


2175-2180 MHz bands shall be for 5,10 . 


or 15 megahertz of spectrum in each 
band in accordance with § 27.5(h). 

(1) Authorizations for Block A, 
consisting of two paired channels of 10 
megahertz each, will be based on those 
geographic areas specified in 
§ 27.6(h)(1). 

(2) Authorizations for Block B, 
consisting of two paired channels of 10 
megahertz each, will be based on those 
geographic areas specified in 
§ 27.6(h)(2). 

(3) Authorizations for Block C, 
consisting of two paired channels of 5 
megahertz each, will be based on these: 
geographic areas specified in 
§ 27:6(h)(2). 

(4) Authorizations for Block D, 
consisting of two paired channels of 5 
megahertz each, will be based on those 
geographic areas specified in 
§ 27.6(h)(3). 

(5) Authorizations for Block E, 
consisting of two paired channels of 15 
megahertz each, will be based on those 
geographic areas specified in 
§ 27.6(h)(2). 

(6) Authorizations for Block F, 
consisting of two paired channels of 5 
megahertz each, will be based on those 
geographic areas specified in § 27.6(h). 

(7) Authorizations for Block G, - 
consisting of two paired channels of 5 
megahertz each, will be based on those 
geographic areas specified in § 27.6(h). 

5. In § 27.13, add sue coats (h) to 
read as follows: 


§27.13 License period. 


* * * * 


(h) 1915-1920 MHz, 1995-2000 MHz, 
2020-2025 MHz and 2175-2180 MHz 
bands. Authorizations for the 1915-_. 
1920 MHz, 1995-2000 MHz, 
MHz and 2175-2180 MHz bands will 
have a term not to exceed ten years from 
the date of initial issuance or renewal. 

6. In § 27.50, redesignate paragraphs 
(e), (f), (g) and (h) as paragraphs (f), (g), 
(h) and (i), and add new poe (e) 
to read as follows: 


§27.50 Power and antenna height limits. 
* * * * Me 

(e) The following power limits apply 
to stations transmitting in the 1995— 
2000 MHz, 2020-2025 MHz, and 2175— 
2180 MHz bands: 

(1) Fixed and base stations 
transmitting in the 1995-2000 MHz and 
2175-2180 MHz bands are limited to a 
peak effective isotropic radiated power 
(EIRP) of 1640 watts and a peak output 
power of 100 watts. 

(2) Fixed, mobile, and portable (hand- 
held) stations operating in the 2020- 
2025 MHz bands are limited to a peak 
EIRP of 1 watt. 


* * * * * 


7. In § 27.53, redesignate paragraphs 
(h), (i), (j), (k) and (1) as paragraphs (i), 
(j), (k), (1) and (m), and add new 
paragraph (h) to read as follows: 


§ 27.53 Emission limits. 
* * * * * 

(h) For operations in the 1915-1920 
MHz, 1995-2000 MHz, 2020—2025 MHz, 
and 2175-2180 MHz bands, the power 
of any emission outside a licensee’s 
frequency block shall be attenuated 
below the transmitter power (P) by at 
least 43 + 10 logio (P) dB. 

(1) Compliance with these provisions 
is based on the use of measurement 
instrumentation employing a resolution 
bandwidth of 1 megahertz or greater. 
However, in the 1 megahertz bands 
immediately outside and adjacent to the 
licensee’s frequency block, a resolution 
bandwidth of at least one percent of the 
emission bandwidth of the fundamental 
emission of the transmitter may be 
employed. The emission bandwidth is 
defined as the width of the signal 
between two points, one below the 
carrier center frequency and one above 
the carrier center frequency, outside of 
which all emissions are attenuated at 
least 26 dB below the transmitter power. 

(2) When measuring the emission 
limits, the nominal carrier frequency 
shall be adjusted as close to the 
licensee’s frequency block edges, both 
upper and lower, as the design permits. 

(3) The measurements of emission 
power can be expressed in peak or 
average values, provided they are 


expressed in the same parameters as the ~ 


transmitter power. 
* * * * * 

8. In § 27.57, revise paragraph (c) to 
read as follows: 


§ 27.57 International coordination. 
* * * * * 

(c) Operation in the 1710-1755, 1915- 
1920, 1995-2000, 2020—2025, 2110— 
2155 and 2175-2180 MHz bands is 
subject to international agreements with 
Mexico and Canada.. 


9. In part 27, the subpart heading for 
subpart L is revised to read as follows: 


Subpart L—1710—1755 MHz, 1915-1920 
MHz, 1995-2000 MHz, 2020-2025 MHz, 
2110-2155 MHz and 2175—2180 MHz 
Bands 


10. Revise § 27.1101 to read as 
follows: 


§ 27.1101 1710-1755 MHz, 1915-1920 MHz, 
1995-2000 MHz, 2020-2025 MHz, 2110-2155 
MHz and 2175-2180 MHz bands subject to 
competitive bidding. 


Mutually exclusive applications for 
initial licenses in the 1710-1755 MHz, 


1915-1920 MHz, 1995-2000 MHz, 


2020—2025 MHz, 2110-2155 MHz and 
2175-2180 MHz bands are subject to 
competitive bidding. The general 
competitive bidding procedures set 
forth in 47 CFR part 1, Subpart Q will 
apply unless otherwise provided in this 
subpart. 

15. Sections 27.1112 and 27.1113 are 
added to read as follows: 


§27.1112 Relocation of fixed microwave 
service licensees in the 1915-1920 MHz 
band. 


(a) Any new entrants granted a license 
for the 1915—1920 MHz band must 
reimburse UTAM, Inc. a 25-percent 
share of its total expenses incurred in 
clearing the 1910-1930 MHz band to 
date. These expenses cover the 
relocation of fixed point-to-point 
microwave links that the Commission 
ordered UTAM to do in anticipation of 
the Unlicensed Personal 
Communication Service. 

(b) New licensees will be responsible 
for the actual costs associated with 
future relocation activities in their 
licensed spectrum. 


§27.1113 Relocation of Broadcast 
Auxiliary Service, Cable Television Relay 
Service, and Local Television Transmission 
Service licensees in the 1995-2000 MHz and 
2020-2025 MHz bands. 


Sections 74.690 and 78.40 of this 
chapter contain, provisions governing 
the relocation of incumbent Broadcast 
Auxiliary, Cable Television Relay and 
Local Television Transmission Service 
licensees in the 1995-2000 MHz and 
2020-2025 MHz bands. 

16. Section 27.1136 is added to read 
as follows: 


§ 27.1136 Protection of Fixed Service 
stations operating in the 2160-2200 MHz 
band. 

Prior to initiating operations, AWS 
licensees authorized in the 2175-2180 
MHz band must coordinate with 
incumbent co-channel and adjacent 
channel Fixed Service licensees 
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operating on spectrum between 2160 
MHz and 2200 MHz. 


[FR Doc. 04—24433 Filed 11—1—04; 8:45 am] 
BILLING CODE 6712-01-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 648 
[I.D 062804C] 


Fisheries of the Northeastern United 
States; Atlantic Sea Scallop Fishery; 
Petition for Rulemaking 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of decision on petition 
for emergency rulemaking. 


SUMMARY: NMFS responds to a NMFS 
announces its decision not to undertake 
the rulemaking requested in a Petition 
for Rulemaking (Petition) submitted by 
the Fisheries Survival Fund (FSF) and 
the Garden State Seafood Association 
(GSSA) (Petitioners) , that requesteding 
that that NMFS develop and implement 
an emergency rule pursuant to the 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act) to require 
specific modifications to the fishing gear 
used by Atlantic sea scallop vessels -¢ 
fishing south of Long Island and north 
of Cape Hatteras from May 1 through 
’ October 15. The gear modifications 
requested are the installation of a chain 
mesh configuration (“turtle chains’) in 
dredge gear and the installation of 
effective turtle excluder devices (TEDs) 
in trawl gear. The Petitioners proposed 
that these measures should be required 
for any Atlantic sea scallop vessel, 
whether fishing under a Limited Access 
or General Category permit, to prevent 
the incidental capture of sea turtles. 
NMFS announces that it will conduct 
rulemaking under the authority of the 
Endangered Species Act (ESA) to enact 
measures by May 2005 to address 
incidental sea turtle takes in the 
Atlantic sea scallop fishery. NMFS has’ 
decided not to undertake the 
rulemaking as an emergency rule under 
the Magnuson-Stevens Act because the 
circumstances outlined in the Petition 
do not justify an immediate need for a 
,Magnuson-Stevens Act emergency rule 
and the Magnuson-Stevens Act is not 
the appropriate legal authority for 
adequately addressing incidental takes 
of sea turtles in the sea scallop fishery. 


NMFS has denied the specific request 
made in the petition for the use of the 
emergency rulemaking authority 
provided in the Magnuson-Stevens Act. 
This decision is based on the 
determination that the circumstances 
outlined in the petition are not 
consistent with NMFS policy guidelines 
for the use of the emergency authority 
provided in the Magnuson-Stevens Act. 
While emergency action is not 
warranted ynder the Magnuson-Stevens 
Act, NMFS announces that it will 
conduct rulemaking under the authority 
of the Endangered Species Act (ESA) to 
enact measures by May 2005 to address 
incidental sea turtle takes in the 
Atlantic sea scallop fishery. 

FOR FURTHER INFORMATION CONTACT: 
Peter Christopher, 978-281-9288; fax 
978-281-9135 or Pat Scida, 978-281- 
9208; fax 978-281-9394. 
SUPPLEMENTARY INFORMATION: On June 
17, 2004, the Petitioners submitted a 
Petition requesting that NMFS 
promulgate an emergency rule pursuant 
to section 305(c) of the Magnuson- 
Stevens Act. The Petitioners asserted 
that sea turtle captures in the scallop 
fishery “represent a recently-emerging 
and relatively modest phenomenon.” 
The Petitioners stated that, after 
increased incidental sea turtle captures 
were documented in 2001, the FSF 
began working with Dr. William DuPaul 
of the Virginia Institute of Marine 
Sciences (VIMS) and Captain Ronald 
Smolowitz, a scallop gear researcher, to 
design and test a chain configuration for 
the front of the scallop dredge to reduce 
or eliminate the catch of sea turtles in 
scallop dredges. The Petition referenced 
an interim report authored by W. 
DuPaul, D. Rudders, and R. Smolowitz, 
“Interim Report: Industry Trials of a 
Modified,Sea Scallop Dredge to 
Minimize the Catch of Sea Turtles,” 
VIMS Marine Research Report No. 
2004-08 (May 2004), that described the 
2 years of field trials during which turtle 
chains were tested. Preliminary results 
described in that report stated that the 
researcher’s experimental dredge 
recorded no takes of sea turtles, while 
the control dredge recorded nine takes. 
The Petitioners noted that the VIMS Sea 


Grant Program and FSF had developed 


instruction cards for vessel captains, 
which set forth specifications for 
voluntary use of the turtle chains. The 
Petitioners requested that NMFS 
immediately initiate emergency 
rulemaking to require use of turtle 
chains on scallop dredges and TEDs on 
scallop trawl vessels from Long Island 
to Cape Hatteras from May 1 through 
October 15. NMFS published a notice of 
receipt of a Petition for rulemaking on 


July 7, 2004 (69 FR 40850) and invited 
public comment for 30 days, through 
August 6, 2004. Subsequent tothe | 
publication of the notice of receipt, the 
researchers submitted a draft final 
version of the report submitted with the 
Petition (DuPaul et al., 2004) to NMFS. 


Reinitiation of Consultation 


In addition to the information 
provided by the Petitioners and the 
public comments, which are addressed 
in detail below, a technical report was 
issued by the Northeast Fisheries 
Science Center (NEFSC) in August 2004 
entitled, ‘“‘Bycatch of Sea Turtles in the 
Mid-Atlantic Sea Scallop (Placopecten 
magellanicus) Dredge Fishery during ~ 
2003” (NEFSC Reference Document 04— 
11). The report presents an ‘ 
extrapolation of loggerhead sea turtle 
takes for the Mid-Atlantic sea scallop 


’ dredge fishery from June to November, 


2003, and is based on data collected 
during observed scallop dredge fishing 
trips that occurred from Long Island, 
NY, to Cape Hatteras, NC, during the 
period June 1, 2003—November 30, 2003. 
In all, 630 loggerhead sea turtles are 
estimated to have been caught with | 


- scallop dredge gear that operated in this 


Mid-Atlantic region during that portion 
of the 2003 scallop fishing year. This 
represents new information regarding 
the capture of sea turtles in scallop 
dredge gear. Therefore, formal 
consultation pursuant to section 7 of the 
ESA was reinitiated on September 3, 
2004, to reconsider the effects of the 
Atlantic sea scallop fishery on ESA- 
listed species. 


NMEFS Decision 


NMFS has carefully considered the 
information contained in the Petition 
and supporting research report, the 
public comments, and the NEFSC 
reference document. While NMFS 
denies the specific request made in the 
Petition for the use of the emergency 
rulemaking authority provided in the 
Magnuson-Stevens Act, NMFS will 
conduct rulemaking under the authority 
of the ESA to enact measures by May 


- 2005 to address incidental sea turtle 


takes in the Atlantic sea scallop fishery. 
This rulemaking will have the benefit of 
providing for full public parficipation 
under the Administrative Procedure 
Act. 

This decision is based on the 
determination that the Magnuson- 
Stevens Act does not provide sufficient 
authority or flexibility to adequately 
address the sea turtle incidental take 
issue. Any measures developed under 
the Magnuson-Stevens Act are effective 
only in the Exclusive Economic Zone or 
to federally permitted vessels. As such, 
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Magnuson-Stevens Act regulations may 
not be sufficient to fully address 
incidental takes in state and Federal 
waters. Further, emergency measures 
under the Magnuson-Stevens Act can 
only be effective for up to 180 days with 
the option of extending such measures 
for up to an additional 180 days. It 
would then be necessary for the New 
England Fishery Management.Council. 
to develop permanent measures for the 
Atlantic sea scallop fishery in a timely 
fashion. Therefore, given the 
uncertainty of ensuring the 
promulgation of permanent measures in 
a timely fashion, and the lack of legal 
authority to regulate fully the incidental 
takes of sea turtles in state waters, 
emergency rulemaking under the 
Magnuson-Stevens Act is not 
appropriate to address the concerns of 
the Petitioners. 

Furthermore, the Petitioners proposed 
that emergency measures should be 
required by fishery participants for the 
period May 1 through October 15. It 
would not be possible, even through 
emergency action, to prepare required 
analytical documents and enact the gear 
requirements before October 15, 2004. 
Also, when regulatory requirements for 
gear construction are involved, NMFS 
customarily provides a reasonable time, 
period for the industry to obtain 
materials and make the modification to 
their gear. Therefore, upon publication 
of final regulations, NMFS would likely 
be compelled to delay the effectiveness 
of the measure to provide time for 
compliance. 

There is no research currently 
available that demonstrates that the 
TEDs required in other fisheries would 
be equally effective in reducing sea 
turtle interactions with sea scallop trawl 
gear. Research conducted by NMFS has 
demonstrated that the development of 
effective TEDs is dependent upon many 
fishery-specific variables. Fishery- 
specific gear trials are needed in order 
to determine the most effective TED 
designs for use in sea scallop traw] nets. 

Given the inappropriateness of 
implementing the Petitioners’ request as 
an emergency measure under the 
Magnuson-Stevens Act, NMFS will 
instead pursue rulemaking under the 
ESA that will consider the promising 
results of the turtle chain gear study as _ . 
a way to mitigate the impact of the 
fishery on sea turtles. By pursuing this 
rulemaking process, NMFS has 
determined that it will be possible to 
develop new regulations that would 
take effect in early May 2005 without 
jeopardizing the status of the sea turtle 
populations. Sea turtles are present in 
the waters north of the Nétth Carolina/ 
Virginia border only for part of the year 


due to seasonal changes in water 
temperature. The implementation of 
management measures in May would 
coincide with sea turtles’ distributional 
patterns in the Mid-Atlantic area. 

NMFS has determined that it will not 
be making any irreversible or 
irretrievable commitment of resources 
under section 7(d) of the ESA during the 
consultation period that would have the 
effect of foreclosing the formulation or 
implementation of any reasonable and 
prudent alternative measures. NMFS 
also determined that the continued 
implementation of the scallop fishery 
during the consultation period will not 
reduce the likelihood of survival and 
recovery of any ESA-listed species 
under NMFS jurisdiction. 


Comments and Responses 


NMFS received comment letters from 
10 individuals and organizations during 
the comment period. Eight commenters 
expressed support for the proposed 
action, while one commenter expressed 
qualified support. One organization 
supported emergency action to require 
implementation of the proposed TED 
requirement, but did not support 
emergency action to require the use of 
turtle chains. 

Comment 1: Eight commenters 
strongly supported the Petition. Four of 
these noted that the implementation of 
the proposed measures is vital to avoid 
unnecessary closures of the scallop 
fishery in the Mid-Atlantic. Two of 
these commenters expressed concern 
that such a closure would result in too 
much fishing effort being redirected to 
New England. They also expressed 
concern that a closure of the Mid- 
Atlantic scallop fishery would devastate 
the small boat.and day boat fleet. 

Response: NMFS commends the 
initiative shown by the scallop industry 
in developing a modified scallop dredge 
design to reduce sea turtle bycatch, and 
has provided support for the research. 
NMFS will continue to support efforts 
to develop innovative gear modification 
solutions to reduce bycatch in fishing 
gear. The draft final report for the turtle 
chain gear research trials (DuPaul et al., 
2004) reinforces the preliminary 
conclusions about the effectiveness of 
this gear modification. The reinitiated 
ESA section 7 consultation will assess 
the impacts of the scallop fishery on 
listed species. In the absence of the 
conclusion from this section 7 
consultation, it is premature to predict 
whether or not implementation of the 
research results would prevent the need 
for closures of the Mid-Atlantic scallop 
fishery. NMFS acknowledges that such 
a closure would have negative impacts 
on some fishery participants. 


Comment 2: One commenter 
expressed qualified support for the 
Petition on a temporary basis only. The 
commenter expressed concern that the 
proposed measures are overly broad 
because seasonal migration patterns of 
turtles are not clear. The commenter 
suggested that the measures should be 
implemented temporarily while 
additional research is conducted. The 
commenter expressed concern that the 
area within which the measures would 
be required is too large, and the season 
during which the measures would be 
required is too long, extending beyond 
the time when sea turtles leave the area. 
The commenter noted that the captains 
of vessels using the turtle chain gear on 
a voluntary basis have reported that 
there is an associated loss of efficiency 
in the fishing operation, which means 
that the gear must be deployed longer, 
increasing the time the gear is on the 
bottom and increasing vessel operating 
costs. 

Response: NMFS agrees that 
regulatory measures should be modified 
as appropriate in response to new, 
reliable information. However, that does 
not preclude NMFS from taking action 
based on the best available information. 
As noted previously, NMFS intends to 
carry out rulemaking under the ESA to 
address the interaction between the sea 
scallop fishery and sea turtles. If turtle 
chains or similar gear modification 
measures are implemented in the future 
as a result of the upcoming rulemaking 
process, the timing and locations of 
such measures will be based upon the 
best available information. 

Further, one benefit of proposed and 
final rulemaking will be to afford the 
full scope of public participation in 
rulemaking. This means that 
opportunities will be provided for the 
public to pass on information such as 
that provided by the commenter about 
the impact of the gear on fishing 
operations. NMFS notes that the draft 


’ final report on the turtle chain research 


acknowledged that, during the 2003- 
2004 field trails, scallop catches 
averaged 6.76 percent less for the 
experimental dredge than for the control 
dredge. The researchers stated that the 
reduction in scallop catch appears to be 


~ less for higher powered vessels than for 


lower powered vessels. 

Comment 3: Several commenters 
suggested areas that should be further 
investigated in future research. Two 
commenters recommended research to 
better understand sea turtle behavior 
and reaction when encountering 
modified (and unmodified) dredges. 
One commenter recommended that 
video cameras should be installed on 
the dredge frames to monitor dredge and 


. 
| 
| 
| 
| 
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sea turtle interactions. Two commenters 
recommended reassessing the turtle 
populations. One commenter 
recommended tracking sea turtle 
migrations, rotationally opening other 
areas for scalloping during times of 
likely sea turtle interactions, 
experimenting with other dredge 
modification materials, and comparing 
‘the modified dredge to a dredge without 
turtle chains on vessels with observers. 
Response: NMFS agrees that 
additional research would be beneficial, 
but that does not mean that the current 
level of knowledge is insufficient to 
serve as the basis for action. These 
issues will be considered further in the 
upcoming rulemaking process and in 
other initiatives pursued by NMFS. 
Comment 4: One commenter stated 
that the data and research provided by 
the Petitioners is inadequate to 
determine whether the use of turtles 
chains on dredge gear would reduce the. 
number of sea turtle takes. This 
commenter felt that, rather than 
reducing mitigating sea turtle 
interactions, turtle chains may just 
change their nature of the interaction. 
Instead of being captured by a scallop 
dredge, sea turtles could be struck by a 
dredge underwater and that interaction 
would go unobserved and unreported. 
The commenter felt that further 
information, including underwater 
video, is needed to characterize turtle 
behavior when it encounters dredge gear 
in order to demonstrate that the turtle 
chains are beneficial to these animals. 
Response: From July 17, 2003, to July 
19, 2004, a series of 18 experimental. 
fishing trips were completed for a total 
_ of 230 days and 2,675 observed tows 
(DuPaul et al., 2004). Seven sea turtle - 
interactions were observed, all of which 
were found in the unmodified scallop 
dredge. NMFS believes this initiative 
represents valuable research to evaluate 
the interactions between scallop dredge 
gear and sea turtles, and will consider 
the results when preparing future 
management measures potentially 
impacting the scallop dredge fishery. It 
is possible that sea turtles could be 
struck by the dredge as it is fished, and 
this interaction could remain 
unobserved and undocumented. NMFS 
currently has information documenting 
the take of sea turtles in the dredge 
itself, as observed from on deck, and the 
recent research with a modified dredge | 
appears to have reduced those takes. 
NMFS recognizes that the specific ~ 
nature of the interactions remain 
unknown, as sea turtles could be taken 
when the dredge is being fished on the 
bottom or during haulback. Video work 
will be conducted to provide more 


information on the interactions between 
sea turtles and dredge gear in the water. 

Comment 5: One commenter who 
supported the TED requirement 
suggested that the recent NMFS 
modification of TED requirements in the 
southern shrimp fishery (68 FR 8456, 
February 21, 2003) to assure the 
escapement of large sea turtles, 
especially leatherback turtles, should be 
applicable to the scallop fishery as well. 

Response: As discussed above, there 
is no research that demonstrates that the 
TEDs required in other fisheries would 
be equally effective in reducing sea 
turtle interactions with sea scallop trawl 
gear. Fishery-specific gear trials are 
needed in order to determine the most 
effective TED designs for use in sea 
scallop trawl nets. NMFS agrees that the 
maximum sizes of sea turtles likely to be 
encountered in the Mid-Atlantic scallop 
fishery should be considered when 
designing and implementing effective 
TEDs for scallop trawl gear. 

Comment 6: Two commenters 
expressed the opinion that sea turtle 
populations are larger than in previous. 
years, given the existing protection 
measures. One of these commenters 
stated that the incidence of sea turtle 
sightings and takes in the scallop dredge 
fishery is infrequent, even with the 
increase in turtle populations. One of 
these-commenters stated that the turtle 
chains will become more necessary as 
sea turtle populations increase. 

Response: It is possible that sea turtle 
populations in the Mid-Atlantic have 
increased, but there are no current data 
to support that assumption. The most 
reliable assessment of sea turtle 
populations.comes from evaluating the 
number of females on nesting beaches. 
Most of the observed sea turtle takes in 
the scallop dredge fishery have been 
identified as loggerhead turtles, with the 
rest of the takes consisting of 
unidentified hard-shelled turtles. Most 
loggerheads in U.S. waters come from 
one of five genetically distinct nesting 
subpopulations. Based on genetic data, 
loggerhead sea turtles found interacting 
with the Mid-Atlantic scallop fishery 
likely originate from the northern, south 
Florida, and Yucatan nesting 
subpopulations (Bass et al. 1998; 
Rankin-Baransky et al. 2001). 

The largest loggerhead subpopulation 
occurs from 29° N. lat. on the east coast. 
of Florida, to Sarasota on the west coast 
of Florida, and has shown increases in 
numbers of nesting females based upon 
an analysis of annual surveys of all 
nesting beaches. However, a more recent 
analysis, limited to nesting data from 
the Index Nesting Beach Survey 
program from 1989 to 2002, a period 
encompassing index surveys that are 


more consistent and more accurate than 
surveys in previous years, has shown no 
detectable trend (B. Witherington, 
Florida Fish and Wildlife Conservation - 
Commission, pers. comm., 2002). The 
northern subpopulation of loggerheads, 
which nests from northeast Florida 
through North Carolina, is much smaller 
than the south Florida subpopulation, 
and nesting numbers are stable or 
declining. The Yucatan nesting 
subpopulation, occurring on the eastern 
Yucatan Peninsula, Mexico, is also 
smaller than the south Florida 
subpopulation, but appears to be stable 
or increasing (TEWG 2000). 


During the 1996-2003 fishing years, 
53 sea turtle takes were documented 
and attributed to the scallop dredge 
fishery. Fifty of these takes occurred 
from 2001-2003, when a higher level of 
observer coverage was dedicated to this 
fishery. Most of the observed sea turtle 
takes in the scallop dredge fishery have 
been identified as loggerhead turtles. 
However, the ranges of five species of 
sea turtles overlap with portions of the 
Mid-Atlantic scallop grounds. All of 
these sea turtle species are listed as 
either endangered or threatened under 
the ESA. Kemp’s ridley (Lepidochelys 
kempii), leatherback (Dermochelys 
coriacea), and hawksbill (Eretmochelys 
imbricata) turtles are listed as 
endangered, loggerhead (Caretta caretta) 
and green (Chelonia mydas) turtles are 
listed as threatened, except for breeding 
populations of green turtles in Florida, 
which are listed as endangered. NMFS 
has a statutory obligation to manage and 
protect all of these species. 


References Cited 


Bass, A.L., S.P. Epperly,.J.Braun, D.W. 
Owens, and R.M. Patterson. 1998. Natal 
origin and sex ratios of foraging sea 
turtles in Pamlico-Abermarle Estuarine 
Complex. U.S. Dep. Commer. NOAA 
Tech. Memo. NOAA Fisheries-SEFSC- 
415. 


Rankin-Baransky, K., C.J. Williams, 
A.L. Bass, B.W. Bowen, and J.R. Spotila. 
2001. Origin of loggerhead turtles 
(Caretta caretta) stranded in the 
northeastern United States as 
determined by mitochondrial DNA 
analysis. Journal of Herpetology, v. 35, 
no. 4, 638-646 pp. 


Turtle Expert Working Group 
(TEWG). 2000. Assessment update for 
the Kemp’s ridley and loggerhead sea 
turtle populations in the western North 
Atlantic. U.S. Dep. Commer. NOAA 
Tech. Mem. NOAA Fisheries-SEFSC- 
444, 115 pp. 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/ Proposed Rules 63501 


Daied: October 28, 2004. 
Rebecca Lent, 
Deputy Assistant Administrator for 


Regulatory Programs, National Marine 
Fisheries Service. 


* [FR Doc. 04—24430 Filed 11—1—04; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service | 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request—Food Stamp 
Program Repayment Demand and 
Program Disqualification 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
Notice invites the general public and 
other public agencies to comment on 
proposed information collections. This 
Notice of Proposed Information 
Collection announces the intent of the 
Food and Nutrition Service to request 
an extension of OMB approval for the 
information collection requirements 
associated with initiating collection 
actions against households who have 
received an overissuance in the Food 
Stamp Program. In addition, this Notice 
announces the Food and Nutrition 
Service’s intent to request an extension 
of OMB approval for the information 
collection requirements associated with 
intentional Program violation 
determinations. 


DATES: Written comments must be 
submitted on or before January 3, 2005, 
to be assured consideration. 
ADDRESSES: Send comments to Jane 
Duffield, Chief, Payment Accuracy 
Branch, Food and Nutrition Service, 
USDA, 3101 Park Center Drive, Room 
822, Alexandria, Virginia 22302. 
Pursuant to the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3507), comments 
are invited on: (a) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including | 
whether the information will have 


‘practical utility; (b) the accuracy of the 


agency’s estimate of the burden of the 
proposed collection of information, 


including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 


on those who are to respond, including - 


through the use of appropriate 


‘automated, electronic, mechanical, or 


other technological collection 
techniques or other forms of information 
technology. 

All comments will be summarized 
and included in the request for Office of 
Management and Budget approval of the 
information collection. All comments 
will become a matter of public record. 
FOR FURTHER INFORMATION CONTACT: For 
initiating collection action, contact 
Leslie Byrd. For intentional Program 
violation (IPV) determination, contact 
Greg Fortine. Both may be reached at 
(703) 305-2383. 

SUPPLEMENTARY INFORMATION: 

Title: Repayment Demand and 
Program Disqualification. 

OMB Number: 0584-0492. 

Form Number: None. 

Expiration Date: November 30, 2004. 

Type of Request: Revision of a 
currently approved collection. 

Abstract: Section 13(b) of the Food 
Stamp Act of 1977, as amended (7 
U.S.C. 2022(b)), and Food Stamp 
Program (FSP) regulations at 7 CFR 
273.18 require State agencies to initiate 
collection action against households 
that have been overissued benefits. To 
initiate collection action, State agencies 
must provide an affected household 
with written notification informing the 
household of the claim and demanding 
repayment. This process is automated in 
most State agencies. For initiating 
collection action on an overissuance, we 
are increasing the estimated annual. 
reporting and recordkeeping burden for 


_ State agencies and households from 


116,400 hours to 132,199 hours. The 
reason for the increase is to reflect the 
higher number of claims that were 
established in fiscal year (FY) 2003. 
Note that for recipient claims, this 
Federal Register notice only covers the 
reporting and recordkeeping burden for 
initiating collection action. The burden 
associated with reporting collections 
and other claims management 
information on the FNS—209 report is 
covered under currently approved OMB 
number 0584-0069. The burden 
associated with referring delinquent 


claims and receiving collections through 
the Treasury Offset Program is covered 
under currently approved OMB number 
0584-0446. 

FSP regulations at 7 CFR 273.16 
require State agencies to investigate any 
case of suspected fraud and, where 
applicable, make an IPV determination 
either administratively or judicially. 
Notifications and activity involved in 
the IPV process include: 

e The State agency providing written 
notification informing an individual 
suspected of committing an IPV of an 
impending administrative 
disqualification hearing or court action. 

e An individual opting to accept the 
disqualification and waiving the right to 
an administrative disqualification 
hearing or court action by signing either 
a waiver to an administrative 
disqualification hearing or a 
disqualification consent agreement in 
cases of deferred adjudication. 

e Once a determination is made 
regarding an IPV, the State agency sends 
notification to the affected individual of 
the action taken on the administrative 
disqualification hearing or court 
decision. 

Despite an increase in FSP 
participation, IPV activity has 
experienced a slight decline. Therefore, 
we are decreasing the State agency and 
household annual reporting and 
recordkeeping burden for the activities 
related to IPV disqualifications from 
34,254 hours to 26,712 hours. 

One of the factors used by a State 
agency to determine the appropriate 
disqualification penalty to assign to an 
individual is whether or not the 
individual was found to have 
committed any prior IPVs. The way that 
State agencies make this determination 
is by accessing and checking the 
Disqualified Recipient Subsystem 
(DRS). DRS is an automated system 
developed by the Food and Nutrition 
Service to improve Program efficiency. 
DRS contains records of 
disqualifications in every State. State 
agencies are responsible for updating 
the system and checking it to determine 
the appropriate length of each 
disqualification. An estimate of the 
annual burden associated with the DRS 
process reflects a decrease from 11,907 
to 7,418 hours per year. 


Summary of Estimated Burden 


The net aggregate change from the 
existing to the proposed annual burden 
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for this entire Proposed Collection is an 
increase of 3,769 hours. For initiating 
collection action on an overissuance, we 
are increasing the estimated annual 
burden for State agencies and 

~ households from 116,400 hours to 
132,199 hours to reflect the higher 
number of claims established in FY 
2003. The IPV—related State agency and 
household annual burden, is decreased 
from 34,254 hours to 26,712 hours to 


reflect the lower number of 
disqualifications. An estimate of the 
annual burden associated with the DRS 
process reflects a total decrease from 
11,907 to 7,418 hours per year. 

Affected Public: State and local 
government, and food stamp 
households. 

Estimated Number of Respondents: 
818,668. 

Number of Responses per 
Respondent: From 1 to 5. 


Total Number of Annual Responses: 
1,600,981. 


Estimated Time per Response: 0.1074 


hours. 


Estimated Total Annual Burden: 
166,329 hours. 

Dated: October 27, 2004. 
Roberto Salazar, 
Administrator, Food and Nutrition Service. 
BILLING CODE 3410-30-P 
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DEPARTMENT OF COMMERCE 


International Trade Administration 
A-428-801 


Ball Bearings and Parts Thereof From 
Germany; Amended Final Results of 
Antidumping Duty Administrative 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of amended final results 
of antidumping duty administrative 
review. 


SUMMARY: On September 15, 2004, the 
Department of Commerce published in 
the Federal Register the final results of 
the administrative reviews of the 
antidumping duty orders on ball 
bearings and parts thereof from France, 
Germany, Italy, Japan, Singapore and 
the United Kingdom. The period of 


review is May 1, 2002, through April 30, 


2003. Based on the correction of certain 
ministerial errors, we have changed the 
antidumping margin for Paul Mueller 
Industrie GmbH & Co. KG and we are 
amending our final results of the 
administrative review of ball bearings 
and parts thereof from Germany. 

FOR FURTHER INFORMATION CONTACT: 
Please Contact David Dirstine at (202) 
482-4033 or Richard Rimlinger at (202) 
482-4477; AD/CVD Operations, Office 
5, Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 


Background 


On September 15, 2004, the 
Department of Commerce (the 
Department) published in the Federal 
Register the final results of the 
administrative reviews of the 
antidumping duty orders on ball 


bearings and parts thereof (ball bearings) 


from France, Germany, Italy, Japan, 
Singapore and the United Kingdom (69 
FR 55574) (inal Results). 

On September 27, 2004, we received 
timely allegations of ministerial errors 
from Timken U.S. Corporation 
(Timken). Specifically, Timken asserted 
that the Department erred when it 
included amounts for Paul Mueller 
Industrie GmbH & Co. KG’s (Paul 


Mueller’s) home—market credit expenses 


and inventory carrying costs in the 


calculation of selling expenses for use in © 


the calculation of the constructed— 
export-price (CEP) profit ratio. 
Furthermore, Timken alleged that there 
was an irregularity in the margin 
calculation that resulted in an improper 


match for certain models of ball 
bearings. 

On September 29, 2004, Paul Mueller 
submitted its response to Timken’s 
September 27, 2004, clerical—error 
submission. In response to Timken’s 
allegation that a clerical error resulted 
in an incorrect calculation of the CEP 
profit ratio, Paul Mueller suggested that 


the alleged error raises a methodological 
issue. Paul Mueller argues that Timken’s 


clerical error claim regarding the 
calculation of the CEP profit ratio 
should be rejected and any dispute 
relating to this issue should be subject 
to judicial review. Finally, Paul Mueller 


agrees that a clerical error resulted in an 


improper match for certain models of 
ball bearings. 


We agree with Timken that the items 


in question are ministerial errors and we 


have amended the final results to 
correct these errors. See the Paul 
Mueller Amended Final Results 
Analysis Memorandum dated October 
19, 2004. 


Amended Final Results of Review 


As a result of the correction of the 
ministerial errors, the weighted—average 
margin for Paul Mueller for the period 
May 1, 2002, through April 30, 2003, 
changed from 0.36 percent to 0. 44 
percent. 


We revoked the order in part with 
respect to all subject merchandise 
manufactured and exported by Paul 
Mueller in the Final Results based in 
part on the de minimis margin we 
calculated for Paul Mueller in this 
review. Since the revised margin based 
on these corrections is still de minimis 
our decision to revoke is not affected by 
the amended final results of review. 
While the dumping margin we 
calculated for Paul Mueller remains de 
minimis, the assessment rate we 
calculated for Paul Mueller based on 
entered customs value is not de 
minimis. Therefore, in accordance with 
19 CFR 351.106(c)(2), we will direct 
U.S. Customs and Border Production to 
assess the resulting percentage margin 
against the entered customs value of 


Paul Mueller’s entries (all of which were 


constructed export—price sales) during 
the review period. See 19 CFR 
351.212(b)(1). 

We are issuing and publishing this 
determination and notice in accordance 
with sections 751(a)(1) and 777(i) of the 
Act and 19 CFR 351.224(e). 


Dated: October 27, 2004. . 
James J. Jochum, 
Assistant Secretary for Import 
Administration. 
[FR Doc. E4—2982 Filed 11—1-04; 8:45 am] 
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DEPARTMENT OF COMMERCE 


International Trade Administration 
{A-552-801] 


Certain Frozen Fish Fillets From the 
Socialist Republic of Vietnam: 
Initiation of Anticircumvention mar. 
and Scope Inquiry 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of initiation of 
anticircumvention inquiry and scope 
inquiry: certain frozen fish fillets from 
the Socialist Republic of Vietnam. 


SUMMARY: In response to a request from 
the Catfish Farmers of America and 
certain individual U.S. catfish 
processors, (collectively, “‘petitioners’’), 
the Department of Commerce (“the 
Department”) is initiating an 
anticircumvention inquiry to determine 
whether certain imports of frozen fish 
fillets from Cambodia are circumventing 
the antidumping duty order on certain 
frozen fish fillets from the Socialist 
Republic of Vietnam (‘‘Vietnam’’) See 
Notice of Antidumping Duty Order: 
Certain Frozen Fish Fillets from the 
Socialist Republic of Vietnam, 68 FR 
47909 (August 12, 2003) (“FFF Duty 
Order’). In addition, i in response to a 
scope ruling réquest filed by Piazza 
Seafood World LLC (‘‘Piazza’’) on May 
12, 2004, the Department is initiating a 
scope inquiry. 

EFFECTIVE DATE: November 2, 2004. 

FOR FURTHER INFORMATION CONTACT: Kit 
L. Rudd or Alex Villanueva, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; — 
telephone: (202) 482-1385 and (202) 
482-3208, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On May 12, 2004, pursuant to 19 CFR 
351.225(c), the Department received a 
request from Piazza Seafood World LLC 
(“Piazza”’), for a scope ruling on certain 
basa and tra fillets from Cambodia _ 
confirming that fillets made from live 
basa and tra fish which are a product of 
Vietnam are excluded from the 
antidumping duty order on certain 
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frozen fish fillets from Vietnam. See FFF 
Duty Order. On June 9, 2004, the 
Department issued a supplemental 
questionnaire to Piazza requesting 
additional information pertaining to this 
request. On July 7, 2004, the Department 
received Piazza’s response to this 
supplemental questionnaire. On July 23, 
2004, petitioners commented on 
Piazza’s May 12, 2004, and July 7, 2004 
submissions. On October 19, 2004, 
Piazza submitted to the Department 
additional factual data supplementing 
its July 7, 2004, response to the ~ 
Department’s supplemental 
questionnaire. 

On August 20, 2004, petitioners 
requested that the Department conduct 
an anticircumvention inquiry pursuant 
to section 781(b) of the Tariff Act of 
1930, as amended (‘‘the Act’’) to 
determine whether imports of frozen 
fish fillets from Cambodia made from 
live fish which are a product of Vietnam 
are circumventing the antidumping duty 
order on certain frozen fish fillets from 
Vietnam. Specifically, petitioners allege 
that processing in, and exporting from, 
Cambodia frozen fish fillets of the 
species Pangasius Bocourti, Pangasius 
Hypophthalmus (also known as 
Pangasius Pangasius), and Pangasius 
Micronemus produced from live fish 
which are a product of Vietnam 
constitutes circumvention of the 
antidumping duty order on certain 
frozen fish fillets from Vietnam. On 
October 20, 2004, Piazza submitted 
comments on petitioners’ August 20, 
2004, request for an anticircumvention 


ing 

respect to Piazza’s October 19, 
2004, and October 20, 2004, 
submissions, we note that due to the 
late filing of these submissions, the 
Department is unable to consider them 
for purposes of initiation of the 
requested scope and anticircumvention 
inquiries. We may, however, consider 
these submissions in the course of the 
formal inquiries. 


Scope of the Order 


The product covered by this order is 
frozen fish fillets, including‘regular, 
shank, and strip fillets and portions 
thereof, whether or not breaded or 
marinated, of the species Pangasius 
Bocourti, Pangasius Hypophthalmus 
(also known as Pangasius Pangasius), 
and Pangasius Micronemus. Frozen fish 
fillets are lengthwise cuts of whole fish. 
The fillet products covered by the scope 
include boneless fillets with the belly 
flap intact (“‘regular”’ fillets), boneless 
fillets with the belly flap removed 
(‘“‘shank’”’ fillets), boneless shank fillets - 
cut into strips (‘fillet strips/finger’’), 
which include fillets cut into strips, 


chunks, blocks, skewers, or any other 
shape. Specifically excluded from the 
scope are frozen whole fish (whether or 
not dressed), frozen steaks, and frozen 
belly-flap nuggets. Frozen whole 
dressed fish are deheaded, skinned, and 
- eviscerated. Steaks are bone-in, cross- 

~ section cuts of dressed fish. Nuggets are 
the belly-flaps. The subject merchandise 
will be hereinafter referred to as frozen 
“basa” and “‘tra”’ fillets, which are the 
Vietnamese common names for these 
species of fish. These products are 
classifiable under tariff article code 
0304.20.60.33 (Frozen Fish Fillets of the 
species Pangasius including basa and 
tra) of the Harmonized Tariff Schedule 


- of the United States (““HTSUS’’).1 This 


order covers all frozen fish fillets 
meeting the above specification, 
regardless of tariff classification. 
Although the HTSUS subheading is 
provided for convenience and customs 
purposes, our written description of the 
scope of this proceeding is dispositive. 
See FFF Duty Order at 47909. 


Initiation of Anticircumvention 
Proceeding 


Applicable Statute 


Section 781(b) of the Act provides 
that the Department may find 
circumvention of an antidumping duty 
order when merchandise of the same 
class or kind subject to the order is 
completed or assembled in a foreign 
country other than the country to which 
the order applies. In conducting 
anticircumvention inquiries under 
section 781(b) of the Act, the 
Department relies upon the following 
criteria: (A) Merchandise imported into 
the United States is of the same class or 
kind as any merchandise produced in a 
foreign country that is subject to an 
antidumping duty order; (B) before 
importation into the United States, such 
imported merchandise is completed or 
assembled in another foreign country 
from merchandise which is subject to 
the order or produced in the foreign 
country that is subject to the order;-(C) 
the process of assembly or completion 
in the foreign country referred to in (B) 
is minor or insignificant; (D) the value 
of the merchandise produced in the 
foreign country to which the 
antidumping duty order applies is a 
significant portion of the total value of 
the merchandise exported to the United 
States; and (E) the administering 
authority determines that action is 


1 Until July 1, 2004, these products were 
classifiable under tariff article codes 0304.20.60.30 
(Frozen Catfish Fillets), 0304.20.60.96 (Frozen Fish 
Fillets, NESOI), 0304.20.60.43 (Frozen Freshwater 


_ Fish Fillets) and 0304.20.60.57 (Frozen Sole Fillets) 


of the HTSUS. 


appropriate to prevent evasion of such 
order or finding. As discussed below, 
petitioners presented evidence with 
respect to these criteria. 


A. Merchandise of the Same Class or 
Kind 

Petitioners state that the FFF Duty 
Order covers frozen fish fillets of the 
various Pangasius family to include 
Pangasius Bocourti, Pangasius 
Hypophthalmus and Pangasius 
Micronemus. Petitioners argue that 
since frozen fish fillets of these species, 
which are being imported into the 
United States from Cambodia, are 
physically identical to subject 
merchandise fillets from Vietnam, ; 
pursuant to section 781(b)(1)(A)(i) of the 
Act, these fillets are of the same class or 
kind as those fillets produced in 


Vietnam which are subject to the 


antidumping duty order. 


B. Completion of Merchandise in a 
Foreign Country 


Petitioners state that the frozen fish 
fillets which are the subject of the 
anticircumvention inquiry request are 
made from live basa and tra produced 
in Vietnam and processed in Cambodia 
for export to the United States. 
Petitioners argue that these frozen fish 
fillets are the final result of a production 
process that involves a multi-stage 
growing process to produce the live basa 
and tra fish in Vietnam with end stage 
processing into frozen fillets in | 
Cambodia. Petitioners therefore 
conclude that pursuant to section 
781(b)(1)(B)(ii) of the Act these frozen 
fish fillets are merchandise completed 
in another foreign country (Cambodia) 
from merchandise that is produced in a 
foreign country with respect to which 
the referenced antidumping duty order 
applies (Vietnam). 


C. Minor or Insignificant Process 


Petitioners argue that for the purposes 
of section 781(b)(1)(C) of the Act, 
conversion of whole live Vietnamese 
basa and tra fish into frozen fillets in 
Cambodia is a “minor or insignificant 
process” as defined by the Act. 
According to petitioners, the 
respondents in the original investigation 
argued that the final stage of processing 
whole live basa and tra fish into frozen 
fish fillets was minor as compared to the 
preceding steps for growing the live © 


’ fish. Petitioners also state that since 


they have little information about the 

processing activities in Cambodia they 
feel that the best information available 
on Cambodian processing is the record 


_ of the underlying investigation 


concerning production in Vietnam. 
Petitioners argue that an analysis of the’ 
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revelatory statutory factors of section 
781(b)(2) of the Act further supports 
their conclusion that the Cambodian 
processing is ‘‘minor or insignificant.” 
These factors include: (1) Level of 
investment in the foreign country; (2) 
level of research and development in 
the foreign country; (3) nature of the 
_ production process in the foreign 
country; (4) extent of production 
facilities in the foreign country; and (5) 
whether the value of the processing in 
the foreign country represents a small 
proportion of the value of the 
merchandise imported into the United 
States. 

Petitioners’ analysis of these factors to 
include citations as appropriate, is as 
follows. Based on this analysis, 
petitioners conclude that the 
Cambodian process is ‘minor and 
insignificant” as the term is defined in 
section 781(b)(2) of the Act when 
compared to the Vietnamese multi-stage 
live fish growing process. 


(1) Level of Investment 


Petitioners state they do not have 
access to information concerning the 


level of investment that has been made _ 


in Cambodia supporting the final 
processing of basa and tra fish. 
However, petitioners cite to a February 
2001 report by the Cambodian 
Department of Fisheries on trade, 
marketing and processing of fish and 
fish products to support their argument 
that they believe the level of investment 
in basa and tra processing is minimal. 
See The Department of Fisheries: Trade, 
Marketing and Processing of Fisheries 
and Fisheries Product Review Technical 
Paper 6 (February, 2001) (“Fisheries 
Report’). Petitioners cite to this report 
to support their argument that even in 
processing plants where some level of 
foreign investment has taken place, 
facilities remain poor and 
unmodernized. See Fisheries Report at 
12. Petitioners note that the report states 
that even those facilities characterized 
as “modern or industrial” by the 
Cambodian government were also 
described as ‘‘extremely poor” with “no 
concept of a proper processing line.”’ 
See Fisheries Report at 11-12. 
Petitioners cite to the U.S. International 
Trade Commission’s (““USITC’’) Final 
Determination and the Department’s 
Preliminary Issues and Decision 
Memorandum in the underlying 
Vietnam investigation to support their 
belief that, similar to Vietnamese 
processing facilities, workers cut fillets 
by hand as opposed to using automated 
equipment as is typical in the United 
States. See Certain Frozen Fish Fillets 
from Vietnam, U.S. International Trade 
Commission Investigation No. 731-TA- 


1012 (Final), Pub. No. 3617 (August 
2003) (“‘USITC.Final’) at Issues and 
Decision Memorandum for the 


‘ Antidumping Duty Investigation of 


Certain Frozen Fish Fillets from the 
Socialist Republic of Vietnam (June 16, 
2003) (‘I & D Memo’’) at 44. Based on 
these sources, petitioners conclude that 
the level of investment in Cambodian 
processing facilities is low. 


(2) Level of Research and Development 


Petitioners state they rely on the 
record of the underlying investigation to 
support their position that the level and 
extent of research and development in 
frozen fish fillet processing is low. 
Petitioners cite to the verification report 
for An Giang Fisheries Import and 
Export Joint Stock Company ; 
(‘‘AGIFISH”’) and the USITC Final to 
support their argument that because fish 
fillet processing is a mature industry, 
research and development is almost 
entirely concentrated in the production 
of the fish rather than the end stage 
processing. See AGIFISH Verification 
Report (April 11, 2003) at 14-19; USITC 
Final at VI-5. 


(3) Nature of the Production Process 


Petitioners argue that the processing 
of live basa and tra into fillets requires 
only unskilled manual labor. Petitioners 
cite to the AGIFISH Verification Report 
to support this argument as the report 
states that virtually every step in the 
process, from killing to placing the 
fillets on trays for freezing is done by 
hand. See AGIFISH Verification Report 


at 16-19. Petitioners point out that 


although U.S. processors may employ 
relatively high technology processing 
equipment, this equipment is not 
required to process live fish. Petitioners 
contend there is no indication that high 
technology processing methods 
employed in the United-States 
processing facilities are used in 
Cambodia and it is reasonable to assume 
that Cambodian processing is no more 


sophisticated than processing in 


Vietnam. 


(4) Extent of Production in Cambodia 


Petitioners state they do not know the 
extent of facilities that can process 
Vietnamese basa and tra into frozen fish 
fillets. However, petitioners cite to the 
Fisheries Report which states that as of 
February 2001 there were four “freezing 
processing enterprises” in Cambodia 
with export permits. See Fisheries 
Report at 11. Petitioners conclude that 
the ease with which Vietnamese basa 
and tra can be transported to Cambodia, 
coupled with the existence of the 
freezing processing facilities can 
facilitate an immediate and significant 


shift to processing Vietnamese basa and 
tra in Cambodia. 


(5) Value of Cambodian Processing 
Compared to Fillets Imported Into the 
United States 


Petitioners again refer to respondents’ 
arguments in the underlying 
investigation wherein they state that the 
cost of the live fish was the most 
important input in the production of 
subject merchandise. Petitioners cite to 
the I & D Memo to support their 
argument that because of the relatively 
low cost of end stage processing in 
Cambodia, the ability of fish fillet 
processors to compete successfully 
depends upon their ability to manage 
the cost of the main material input, i.e. 
whole live fish. See I & D Memo at 28. 


D. Value of Merchandise Produced in 
Cambodia 


Petitioners argue that the evidence as 
noted supra in their submission clearly 
supports their position that the value of 
the whole live basa and tra produced in 
Vietnam is a significant percentage of 
the overall value of the frozen basa and 
tra fillets imported into the United 
States from Cambodia. Petitioners also 
restate their position that in Cambodia, 
as in Vietnam, manual, low tech 
processing merely “completes” the 
product, and the overwhelming value 
derives from the whole live fish input. 


E. Factors To Consider in Determining 
Whether Action Is Necessary 


Petitioners argue that additional 
factors must be considered in the 
Department’s decision whether to issue 
a finding of circumvention regarding 
importation of Cambodian frozen fish 
fillets. These factors are discussed 
below. 


Pattern of Trade 


Petitioners state that section 781(b)(3) 
of the Act directs the Department to take 
into account patterns of trade when 
making a decision on anticircumvention 
rulings. Petitioners argue that U.S. 
Bureau of Census import statistics 
demonstrate a pattern of trade indicative 
of significant evasion of the Vietnamese 
antidumping duty order. Specifically, 
petitioners argue that prior to issuance | 
of the Vietnam antidumping duty order, 
virtually no frozen fish fillets entered 
the United States from Cambodia. 
However, starting in January 2004, 
following imposition of the 
antidumping duty order in August 2003, 
imports of frozen fish fillets under 
HTSUS classifications 0304.2060.30, 
0304.2060.96, and 0304.2060.43, 
reached commercially significant levels, 
totaling 768,000 pounds for the first half 
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of 2004, compared with no imports for 
the same period in 2003. Petitioners 
further argue that if Cambodian imports 
continue to increase at the current rate, 
they will reach more than 1.5 million 
pounds for all of 2004, compared with 
70,000 pounds for all of 2003. 
Petitioners also point out that until July 
1, 2004, there was no specific HTSUS ~ 
classification for frozen fish fillets of the 
Pangasius family. However, petitioners 
argue, their analysis of publicly 
available Port Import Export Reporting 
Service (“PIERS”) data on Cambodian 
imports under HTSUS classifications 
0304.2060.30, 0304.2060.96 and 
0304.2060.43 indicate that the bulk of 
shipments are comprised of frozen basa 
and tra fillets. Petitioners therefore 
conclude that, absent any knowledge of 
other types of frozen fish fillets 
currently produced in Cambodia for 
export to the United States, the majority 
of frozen fish fillets entering the United 
from Cambodia are basa and tra. 


Other Information Not Available to 
Petitioners 


Petitioners argue that they have no 
information concerning formal or 
informal relationships, if any, between 
Vietnamese growers/producers of whole 
live basa and tra and Cambodian 
processors. Finally, petitioners contend 
they are unable to ascertain the level of 
Vietnamese exports of whole live basa 
and tra to Cambodia as a result of their 
inability to obtain applicable trade 
statistics. Petitioners add that even in 
the event such trade statistics were 
made available that the high degree of 
informal cross-border trade would likely 
not be accounted for in these statistics. 
Analysis 

Based on our analysis of the 
application, the Department determines 
that a formal anticircumvention inquiry 
is warranted. With regard to whether the 
merchandise from Cambodia is of the 
same class or kind as the merchandise 
produced in Vietnam, petitioners have 
presented information indicating that 
the merchandise being imported from 
Cambodia is of the same class or kind 
as those fillets produced in Vietnam 
which are subject to the antidumping 
duty order. The merchandise from 
Cambodia shares physical 
characteristics with the merchandise 
covered by the antidumping duty order. 

With regard to completion of 
merchandise in a foreign country, 
petitioners have also presented 
information that the fish fillets from 
Cambodia are being processed in 
Cambodia, using Vietnamese fish as the 
input. This information is consistent 
with the information contained in the 


Piazza scope request. See Scope Inquiry 


- Request from Piazza, dated May 12, 


2004. 

With regard to whether the 
conversion of whole live Vietnamese 
basa and tra fish into frozen fish fillets 
from Cambodia is a “minor or 
insignificant process,” petitioners 
addressed the relevant statutory factors 
used to determine whether the 
processing of live fish is minor or 
insignificant with the best information 
available to petitioners at the time of the 
request. Although petitioners submitted 
minimal information that addresses the 
minor or insignificant factor, the _ 
information submitted by petitioners 
with respect to the level of investment, 
research and development, nature of 
production process, extent of ; 
production in Cambodia, and the iin 
of the Cambodian processing as 
compared to fillets imported to the 
United States supports their request to 
initiate an anticircumvention inquiry. 

With respect to the value of the 
merchandise produced in Cambodia, 
petitioners rely upon the findings of the 
investigation, which show the cost of 
the live fish input is significant relative 
to the cost of end-stage processing. 

Finally, petitioners argued that the 
Department should also consider the 
pattern of trade factor in determining 
whether to initiate the 
anticircumvention inquiry. The import 
information submitted by petitioners _ 
indicates that imports of frozen fish 
fillets from Cambodia are rising 
significantly. 

Accordingly, we are initiating a 
formal anticircumvention inquiry 
concerning the antidumping duty order 
on certain frozen fish fillets from the 
Socialist Republic of Vietnam, pursuant 
to section 781(b) of the Act. In 
accordance with 19 CFR 351.225(1)(2), if 
the Department issues a preliminary 
affirmative determination, we will then 
instruct the Bureau of Customs and 
Border Protection (“CBP’’) to suspend 
liquidation and require a cash deposit of* 
estimated duties on the merchandise. 


Concurrent Scope Request 


On May 12, 2004, Piazza submitted a 
scope request asking that the 
Department confirm that frozen fish 
fillets processed in Cambodia from 
Vietnamese-origin whole fish are 
excluded from the scope of the 
antidumping duty order on frozen fish 
fillets. Specifically, Piazza argues that — 
the whole live fish raised in Vietnam are 
outside the scope of the FFF Duty Order 
and that the filleting, freezing, and 
packaging process in Cambodia results 
in the fillets having a country of origin 
of Cambodia. Further, Piazza argues 


that, if the Department concludes that 
the description of the merchandise does 
not clearly exclude the whole live fish 
raised in Vietnam and filleted and 
frozen in Cambodia, a substantial 
transformation analysis demonstrates 
that the live fish would be substantially 
transformed into a product of Cambodia - 
and thus would not fall under the scope 
of antidumping duty order on frozen 
fish fillets from Vietnam. 

After reviewing Piazza’s scope inquiry 
request, the Department determines that 
it is not clear whether the frozen fish 
fillets produced from Vietnamese whole 
live fish are outside the scope of the 
order on frozen fish fillets from 
Vietnam. Specifically, a determination 
as to whether the frozen fish fillets are 
within the scope of the antidumping 
duty order may depend upon an 
analysis of the significance of the 
production process in Cambodia; 
therefore, further inquiry is necessary. 
Because both the anticircumvention and 
scope request may necessitate an 
analysis of the significance of the 
production process in Cambodia, the 
Department finds it appropriate to 
initiate both concurrently. In addition, 
at this time, the Department is focusing 
its analysis of the significance of the 
production process in Cambodia on the 
single processor identified by the 
petitioners in their August 20, 2004, 
anticircumvention request and about 
which sufficient information to initiate 
an inquiry has been provided. However, 
within 45 days of the date of initiation 
of this inquiry, if the Department 
receives sufficient evidence that other 
Cambodian processors are involved in 
processing Vietnamese whole live fish 
for export to the United States, we will 
consider examining such additional 
processors. 


The Department will, following 
consultation with interested parties, 
establish a schedule for questionnaires 
and comments on the issues. The 
Department intends to issue its final 
determination within 300 days of the 
date of publication of this initiation. 

This notice is published in 
accordance-with section 781(b) of the 
Act and 19 CFR 351.225. 

Dated: October 22, 2004. 

Joseph A Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 04-24541 Filed 11-1-04; 8:45 am] 
BILLING CODE 3510-Ds-P 
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DEPARTMENT OF COMMERCE 
_ International Trade Administration 


[A-570-835] 


Glycine From the People’s Republic of 
China: Extension of Preliminary 
Results of Antidumping Duty 
Administrative Review 


AGENCY: Import Administration, 
- International Trade Administration, 
Department of Commerce. 


ACTION: Notice of extension of time limit 
for preliminary results of antidumping 
duty administrative review. 


SUMMARY: The Department of Commerce 
(“the Department’’) is extending the 
time limit for the preliminary results of 
the review of glycine from the People’s 
Republic of China. This review covers 
the period March 1, 2003, through 
February 29, 2004. 


EFFECTIVE DATE: November 2, 2004. 


FOR FURTHER INFORMATION CONTACT: 
Hallie Noel Zink, AD/CVD Operations, 
Office 9, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, N.W., 
Washington, D.C. 20230; telephone 
(202) 482-6907. 


Time Limits 
Statutory Time Limits 


. Section 751(a)(3)(A) of the Tariff Act 
of 1930, as amended (‘“‘the Act’’), 
requires the Department to make a 
preliminary determination within 245 
days after the last day of the anniversary 
month of an order for which a review 
is requested and a final determination 
within 120 days after the date on which 
the preliminary determination is 
published. However, if it is not 
practicable to complete the review 
within these time periods, Section 
751(a)(3)(A) of the Act allows the 
Department to extend the time limit for 

the preliminary determination to a 
maximum of 365 days after the last day 
of the anniversary month. 


Background 


On April 28, 2004, the Department 
published a notice of initiation of the 
administrative review of the 
antidumping duty order on glycine from 
the People’s Republic of China. See. 
Notice of Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews, 69 FR 23170 (April 28, 2004). 
The preliminary results of this 
administrative review are currently due 
no later than December 1, 2004. 


Extension of Time Limit for Preliminary 


-Results of Review 


We determine that it is not practicable 
to complete the preliminary results of 
this review within the original time 
limit because the Department needs to 
gather more information in order to 
further analyze the Respondent’s 
production process, as well as to 
evaluate what would be the most 
appropriate surrogate values to use 
during the period of review. Therefore, 
the Department is extending the time 
limit for completion of the preliminary 
results, 120 days, i.e., until no later than 
March 31, 2005. This extension is in 
accordance with section 751(a)(3)(A) of 
the Act. 


Dated: October 27, 2004. 
Jeffrey May, 
Deputy Assistant Secretary for Import 
Administration. 
{FR Doc. E4—2980 Filed 11—1—04; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[OMB Control No. 9000-0134] 


Submission for OMB Review; 
Environmentally Sound Products 


AGENCIES: Department of Defense (DOD), 


General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 


ACTION: Notice of request for public 


comments regarding an extension to an 
existing OMB clearance. 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 
information collection requirement 
concerning environmentally sound 
products. A request for public 
comments was published at 69 FR 
53420 on September 1, 2004. No 
comments were received. 

DATES: Submit comments on or before 
December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: 
Craig Goral, Contract Policy Division, 
GSA (202) 501-3856. 


ADDRESSES: Submit comments regarding 


this burden estimate or any other aspect 


of this collection of information, 
including suggestions for reducing this 
burden to the General Services 
Administration, FAR Secretariat, 1800 F 
Street, NW, Room 4035, Washington, 
DC 20405. Please cite OMB Control No. 
9000-0134, Environmentally Sound 
Products, in all correspondence. 
SUPPLEMENTARY INFORMATION: 


A. Purpose 

This information collection complies 
with Section 6002 of the. Resource 
Conservation and Recovery Act (RCRA) 
(42 U.S.C. 6962). RCRA requires the 
Environmental Protection Agency (EPA) 
to designate items which are or can be 
produced with recovered materials. 
RCRA further requires agencies to 
develop affirmative procurement 
programs to ensure that items composed 
of recovered materials will be purchased 
to the maximum extent practicable. 
Affirmative procurement programs 
required under RCRA must contain, as 
a minimum (1) a recovered materials 
preference program and an agency 
promotion program for the preference 
program; (2) a program for requiring 
estimates of the total percentage of 
recovered materials used in the 
performance of a contract, certification 
of minimum recovered material content 
actually used, where appropriate, and 


-reasonable verification procedures for 


estimates and certifications; and (3) 
annual review and monitoring of the 
effectiveness of an agency’s affirmative 
procurement rogram. - 

The items for which EPA has 


- designated minimum recovered material 


content standards are (1) cement and 
concrete containing fly ash, (2) paper 
and paper products, (3) lubricating oil . 
containing re-refined oil, (4) retread ~ 
tires, and (5) building insulation 
products. The FAR rule also permits 
agencies to obtain pre-award 


' information from offerors regarding the 


content of items which the agency has 
designated as requiring minimum > 
percentages of recovered materials. 
There are presently no known agency 
designated items. 

In accordance with RCRA, the 
information collection applies to 
acquisitions requiring minimum 
percentages of recovered materials, 
when the price of the item exceeds 
$10,000 or when the aggregate amount 
paid for the item or functionally 
equivalent items in the preceding fiscal 
year was $10,000 or more. 

Contracting officers use the 
information to verify offeror/contractor 
compliance with solicitation and 
contract requirements regarding the use 
of recovered materials. Additionally, 
agencies use the information in the 
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annual review and monitoring of the 
effectiveness of the affirmative 
procurement programs required by 
RCRA. 
B. Annual Reporting Burden 

Respondents: 64,350. 

Responses Per Respondent: 1. 

Annual Responses: 64,350. 

Hours Per Response: .5. 

Total Burden Hours: 20,914. 

Obtaining Copies of Proposals: 
Requesters may obtain a copy of the 
information collection documents from 
the General Services Administration, 
FAR Secretariat (VR), Room 4035,1800 F 
Street, NW, Washington, DC 20405, 
telephone (202) 501-4755. Please cite 
OMB control No. 9000-0134, 
Environmentally Sound Products, in all 
correspondence. 


Dated: October 22, 2004. 
Laura Auletta 
Director, Contract Policy Division. 
[FR Doc. 04—24439 Filed 11-104; 8:45 am] 
BILLING CODE 6820-EP-S 


Personnel Center, 550 C Street West, 
Suite 10, ATTN: Mrs. Adriana Bazan, 
Randolph AFB, TX 78150-4712. 
FOR FURTHER INFORMATION CONTACT: To 
request more information on this 
proposed information collection or to 
obtain a copy of the proposed and 
associated collection instruments, 
please write to above address, or call 
Mrs. Adriana Bazan at 210-565-3711. 
Title, Associated Form, and OMB 
Number: Application for Appointment 
as Reserves of the Air Force or USAF 
Without Component, Air Force (AF) 
Form 24, OMB Number 0701-0096. 
Needs and Uses: The information 
collection requirement is necessary for 
providing necessary information to 
determine if applicant meets 
qualifications established for 
appointment as a Reserve (Air National 
Guard of the United States (ANGUS) 
and U.S. Air Force Reserves (USAFR)) 
or in the USAF without component. Use 
of the Social Security Number (SSN) is 
necessary to make positive 
identification of an applicant and his or 


her records. 


DEPARTMENT OF DEFENSE 


Department of the Air Force 
Proposed Collection; Comment 
Request 


AGENCY: Department of the Air Force, 
DoD. 


ACTION: Notice. 


In compliance with section 
3506(c)(2)(A) of the Paperwork : 
Reduction Act of 1995, the Voluntary 
Officer Return to Active Duty Section, 
Air Force Personnel Center, announces 
the proposed reinstatement of a public 
information collection and seeks public 
comment on provisions thereof. 
Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed information collection; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be © 
collected; and (d) ways to minimize the 
burden of the information collection on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
DATES: Consideration will be given to all 
comments received by January 3, 2005. 


ADDRESSES: Written comments and 
recommendation on the proposed 
information collection should be sent to 
the Voluntary Office Return to Active 
Duty Section (DPPAOO), Air Force 


Affected Public: Individuals or 
households. 
Annual Burden Hours: 5,899. 

- Number of Respondents: 5,899. 
Responses per Respondent: A 
Average burden per Response: 1 hour. 
Frequency: On occasion. 


SUPPLEMENTARY INFORMATION: 


Summary of Information Collection 


The is an information collection from 
person applying for appointment as a 
member of the Reserves of the Air Force 
or an Air Force member without a 
component and entry into active duty. 
The information contained on AF Form 
24 supports the Air Force as it applies 
to direct appointment (procurement) © 
programs for civilian and military 
applicants. It provides necessary 
information to determine if an applicant 

meets qualifications established for 
appointment to fill authorized ANGUS 
and USAFR position vacancies and 
active duty requirements. Eligibility 
requirements are outlined in Air Force 


Instruction 36—2005. 


Dated: October 26, 2004. 
Patricia L. Toppings, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 04—24358 Filed 11—1—04; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF EDUCATION 


Notice of Proposed Information 
Collection Requests 


AGENCY: Department of Education. 


SUMMARY: The Leader, Information 
Management Case Services Team, 
Regulatory Information Management 
Services, Office of the Chief Information 
Officer, invites comments on the 
proposed information collection 
requests as required by the Paperwork 
Reduction Act of 1995. 


DATES: Interested persons are invited to 
submit comments on or before January 
3, 2005. 


SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Leader, 
Information Management Case Services 
Team, Regulatory Information 
Management Services, Office of the 
Chief Information Officer, publishes that 
notice containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) title; (3) summary of 
the collection; (4) description of the 
need for, and proposed use of, the 
information; (5) respondents and 
frequency of collection; and (6) 


reporting and/or recordkeeping burden. 


OMB invites public comment. 


The Department of Education is 
especially interested in public comment 
addressing the following issues: (1) Is 
this collection necessary to the proper 
functions of the Department; (2) will 
this information be processed and used 
in a timely manner; (3) is the estimate 
of burden accurate; (4) how might the 
Department enhance the quality, utility, 
and clarity of the information to be 
collected; and (5) how might the . 
Department minimize the burden of this 
collection on the respondents, including 
through the use of information 
technology. 
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Dated: October 28, 2004. | 
Angela C. Arrington, 
Leader, Information Case 
Services Team, Regulatory Information 
Management Group, Office of the Chief 
Information Officer. 


- Office of the Undersecretary 


Type of Review: New. 

Title: Flexing Federal Dollars Study. 

Frequency: One time. 

Affected Public: State, local, or tribal 
gov't, SEAs or LEAs. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 600. 
Burden Hours: 300. 

Abstract: To evaluate how school 
districts are using the provisions for 
enhanced flexibility over the use of 
Federal education funds authorized 
under the No Child Left Behind Act. 

Requests for copies of the proposed 
information collection request may be 
accessed from http://edicsweb.ed.gov, 
by selecting the “‘Browse Pending 
Collections” link and by clicking on 
link number 2640. When you access the 
information collection, click on 
“Download Attachments” to view. 
Written requests for information should 
be addressed to U.S. Department of ‘ 
Education, 400 Maryland Avenue, SW., 
Potomac Center, 9th Floor, Washington, 
DC 20202-4700. Requests may also be 
electronically mailed to the Internet 
address OCIO_RIMG@ed.gov or faxed to 
202-245-6621. Please specify the 
complete title of the information 
collection when making your request. 

Comments and/or 
the collection activity requirements 
should be directed to Katrina Ingalls at 
her e-mail address 
Katrina.Ingalls@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1— 
800-877-8339. 

[FR Doc. E4-2979 Filed ie 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 


National Assessment Governing 
Board; Meeting 


AGENCY: National Assessment 
Governing Board; Education. 
ACTION: Notice of open meeting and 
closed meetings. 


SUMMARY: The notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the National 
Assessment Governing Board. This . 
notice also describes the functions of 
the Board. Notice of this meeting is 
required under section 10(a)(2) of the 


Federal Advisory Committee Act. This : 


document is intended to notify members 
of the general public of their 
opportunity to attend. Individuals who 
will need special accommodations in 
order to attend the meeting (i.e., 
interpreting services, assistive listening 
devices, materials in alternative format) 
should notify Munira Mwalimu at 202— 
357-6938 or at 
Munira.Mwalimu@ed.gov no later than 
November 5, 2004. We will attempt to 
meet requests after this date, but cannot 
guarantee availability of the requested 
accommodation. The meeting site is 
accessible to individuals with 
disabilities. 

DATES: November 18—November 20, 
2004. 


Times 
November 18 


Committee Meetings 


Assessment Development Committee: 
Closed session—12 p.m. to 2:30 p.m.; 

Reporting and Dissemination 
Committee: Open session—12 p.m. to 
2:30 p.m.; 

Ad Hoc Committee on NAEP 12th 
Grade Participation: Open session—2:30 
p.m. to 4 p.m.; 

Executive Committee: Open session— 
4:30 p.m. to 5 p.m.; Closed session 5 
p.m. to 6 p.m. 


November 19 


Ful] Board: Open session—8: 30 a.m. 
to 4:15 p.m. 


Committee Meetings 


Assessment Development Committee: 
Open session—10 a.m. to 12 p.m.; 

Committee on Standards, Design, and 
Methodology: Open session—10 a.m. to 
12 p.m.; 

Reporting and Dissemination 
Committee: Open session—10 a.m. to 12 
p-m.; 


November 20 
Full Board: Open session—9 a.m: to 


12 p.m. 


Location: Park Hyatt Washington, 
1201 24th Street, NW., Washington, DC 
20037. 

FOR FURTHER INFORMATION CONTACT: 
Munira Mwalimu, Operations Officer, 
National Assessment Governing Board, 
800 North Capitol Street, NW., Suite 
825, Washington, DC 20002-4233, 
telephone: (202) 357-6938. 
SUPPLEMENTARY INFORMATION: The 
National Assessment Governing Board 
is established under section 412 of the 
National Education Statistics Act of 
1994, as amended. 

The Board is ‘established | to formulate. 
policy for the National 


Assessment of Educational Progress 
(NAEP). The Board’s responsibilities 
include selecting subject areas to be 
assessed, developing assessment 
objectives, developing appropriate 
student achievement levels for each 
grade and subject tested, developing 
guidelines for reporting and 
disseminating results, and developing 
standards and procedures for interstate 
and national comparisons. 

The Assessment Development 
Committee will meet in closed session 
on November 18 from 12 p.m. to 2:30 
p.m. to review secure test items for the 
National Assessment of Educational 
Progress (NAEP) 2009 Reading 
Assessment. The meeting must be 
conducted in closed session as 
disclosure of proposed test items from - 
the NAEP assessments would 
significantly impede implementation of 
the NAEP program, and is therefore 
protected by exemption 9(B) of section 
552b(c) of Title 5 U.S.C. 

On November 18, the Reporting and 
Dissemination Committee will meet in 
open session from 12 p.m. to 2:30 p.m., 
and the Ad Hoc Committee on NAEP 
12th Grade Participation and Motivation 
will meet in open session from 2:30 ~ 
p.m. to 4 p.m. The Executive Committee 
will meet in open session on November 
18 from 4:30 p.m. to 5 p.m. The 
committee will then meet in closed... 4 
session from 5 p.m. to 6 p.m. to discuss ‘| 
independent government cost estimates: 4 
for contracts related to the National 
Assessment of Educational Progress _ 
(NAEP). This part of the meeting must’: 
be conducted in closed session diana? 
public disclosure of this information 
would likely have an adverse financial 
effect on the NAEP program and will 
provide an advantage to potential 
bidders attending the meeting. The 
discussion of this information would be 
likely to significantly impede 
implementation of a proposed agency 
action if conducted in open session. 
Such matters are protected by 
exemption 9(B) of section 552b(c) of 
Title 5 U.S.C. 

On November 19, the full Board will 
meet in open session from 8:30 am. to 
4:15 p.m. The Board will approve the 
agenda and the Chairman will introduce 
new Board members, who will then be 
administered the Oath of Office. The 
Board will then hear the Executive 
Director’s report and receive an update 
on the work of the National Center for 
Education Statistics (NCES) from the 
Commissioner of NCES, Robert Lerner. 

From 10 am. to 12 p.m. on November 


- 19, the Board’s standing committees— 


the Assessment Development 
Committee; the Committee.on 
Standards, Design, and Methodology; * 
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and the Reporting and Dissemination 
Committees—will meet in open session. 

From 12 p.m. to 2 p.m., Board 
members will receive a briefing from 
State NAEP Coordinators on their NAEP 
roles and on the use of NAEP data. This 
will be followed by Board discussion on 
NAEP Reporting Guidelines led by the 
Chair of the Reporting and 
. Dissemination Committee, John Stevens, 
after which the November 19 session of 
the Board meeting will adjourn. 

On November 20, the full Board will 
meet in open session from 9 a.m. to 12 
p-m. At 9 a.m., the Board will discuss 
NAEP 12th Grade issues, led by Vice 
Chair, Sheila Ford. Board actions on 
policies and Committee reports are 
scheduled to take place between 10:45 
a.m. and 12 p.m., upon which the 
November 20, 2004 session of the Board 
meeting will adjourn. 

Detailed minutes of the meeting, 
including summaries of the activities of 
the closed sessions and related matters 
. that areinformative to the public and 
consistent with the policy of section 5 
U.S.C. 552b(c) will be available to the 
public within 14 days of the meeting. 
Records are kept of all Board 
proceedings and are available for public 
inspection at the U.S. Department of 
Education, National Assessment 
Governing Board, Suite #825, 800 North 
Capitol Street, NW., Washington, DC, 
from 9 a.m. to 5 p.m. eastern standard 
time. 


Dated: October 28, 2004. 
Sharif Shakrani, 


Deputy Executive Director, National 
Assessment Governing Board 


[FR Doc. 04—24379 Filed 11—1-04; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
[Docket No. PP-89-—1] 


Notice of Intent To Prepare an 
Environmental impact Statement and 
To Conduct Public Scoping Meetings 
and Notice of Floodplain and Wetlands 
Involvement; Bangor Hydro-Electric 
Company 


AGENCY: Department of Energy (DOE). 
ACTION: Notice of intent to prepare an 
environmental impact statement and to 
conduct public scoping meetings, and 
notice of floodplain and wetlands 
involvement. 


SUMMARY: Bangor Hydro-Electric 
Company (BHE) has applied to DOE to 
amend Presidential Permit PP-89, 

which authorizes BHE to construct a 
single-circuit 345,000-volt (345-kV) 
electric transmission line across the U.S. 


international border in the vicinity of 
Baileyville, Maine. The proposed 
transmission line would originate at 
BHE’s existing Orrington Substation, 
located in Orrington, Maine, and extend 
eastward approximately 85 miles to the 
international border between the United 
States and Canada where it would 
connect with similar facilities to be 
owned by New Brunswick Power 
Corporation (NB Power). DOE has 
determined that amendment of the 
Presidential permit would constitute a 
major Federal action that may have a 
significant impact upon the 
environment within the meaning of the 
National Environmental Policy Act of 
1969 (NEPA). For this reason, DOE 
intends to prepare an environmental 
impact statement (EIS) entitled, 
Northeast Reliability Interconnect”’ 
(DOE/EIS-—0372), to address potential 
environmental impacts from the 


_ proposed action and the range of 
‘reasonable alternatives. 


The purpose of this Notice of Intent 
is to inform the public about the 
proposed action, announce plans to 
conduct three public scoping meetings 
in the vicinity of the proposed 
transmission line, invite public 
participation in the scoping process, 
and solicit public comments for. 
consideration in establishing the scope 
and content of the EIS. Because the 
proposed project may involve an action 
in a floodplain or wetland, the draft EIS 
will include a floodplain and wetlands 
assessment and the final EIS or record 
of decision will include a floodplain 
statement of findings in accordance 
with DOE regulations for compliance 
with floodplain and wetlands 
environmental review requirements (10 
CFR part 1022). 

DATES: DOE invites interested agencies, 
organizations, Native American tribes, 
and members of the public to submit 
comments or suggestions to assist in 
identifying significant environmental 
issues and in determining the 
appropriate scope of the EIS. The public 
scoping period starts with the 
publication of this notice in the Federal 
Register and will continue until 
December 2, 2004. Written and oral 
comments will be given equal weight, 
and DOE will consider all comments 
received or postmarked by December 2, 
2004, in defining the scope of this EIS. 
Comments received or postmarked after 
that date will be considered to the 
extent practicable. 

Dates for the public scoping meetings 
are: 

1. November 17, 2004; 7 p.m. to 9 
p.m., Baileyville, Maine. 

2. November 18, 2004: 1 p.m. to 3 
p-m., South Lincoln, Maine. 


3. 18, 2004; 7 p.m. to 9 
p.m., Brewer, Maine. 

Requests to speak at a public scoping 
meeting(s) should be received by Dr. 
Jerry Pell at the addresses indicated 
below on or before November 10, 2004. 
Requests to speak may also be made at 
the scoping meetings when registering 
for the meetings. However, persons who 
submitted advance requests to speak 
will be given priority if time should be 
limited during the meetings. 
ADDRESSES: Written comments or 
suggestions on the scope of the.EIS and 
requests to speak at the scoping 
meeting(s) should be addressed to: Dr. 
Jerry Pell, Office of Fossil Energy (FE- 
27), U.S. Department of Energy, 1000 
Independence Avenue, SW., 

Washington DC 20585; facsimile: 202- 
318-7761, or electronic mail at 
Jerry.Pell@hq.doe.gov. 

Please note that regular postal mail to 
DOE tends to be delayed because of 
anthrax screening. In order to avoid 
these delays, if you wish to comment by 
mail, we suggest that your response be 
submitted either by using overnight 
service, or that your letter first be sent 
to us by fax or e-mail, and then followed 


by regular mailing of the original 


documents. 

The locations of the scoping meetings 
are: 

1. Woodland Elementary School, 23 
Fourth Avenue, Baileyville, Maine. 

2. Mattanawcook Academy, 33 Reed 
Drive, Lincoln, Maine. 

3. Jeff's Catering Banquet & 
Convention Center, East West Industrial 
Park, 5 Coffin Avenue, Brewer, Maine. 
FOR FURTHER INFORMATION CONTACT: For 
information on the proposed project or 
to receive a copy of the Draft EIS when 


it is issued, contact Dr. Pell by any of 


the means listed in the ADDRESSES 
section of this notice. The main text of 
the BHE application is on the DOE 
Fossil Energy Web site at http:// 
fossil.energy.gov/programs/ 
electricityregulation, under Pending 
Proceedings and PP-89—1. The complete 
BHE application, including associated 
maps and drawings, can be obtained by 
contacting Dr. Jerry Pell as noted in the 
ADDRESSES section above. Additional 
information and a description of the 
proposed project may be found on the 
BHE project Web site at http:// 
www.bhe.com/nri. 

For general information on the DOE 
NEPA review process, contact: 

Carol M. Borgstrom, Director, Office 
of NEPA Policy and Compliance (EH— 
42), U.S. Department of Energy, © 
Washington, DC 20585; phone: 202- 
586—4600 or leave a message at 800— 


- 472-2756; facsimile: 202—586—7031. 


| 
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SUPPLEMENTARY INFORMATION: 


Background and Need for Agency 
Action 

Executive Order 10485, as amended 
by Executive Order 12038, requires that 
a Presidential permit be issued by DOE 
before electric transmission facilities 
may be constructed, operated, ; 
maintained, or connected at the U.S. 
international border. The Executive 
Order provides that a Presidential 
permit may be issued after a finding that 
the proposed project is consistent with 
the public interest and after concurrence 
by the Departments of State and 
Defense. In determining consistency 
with the public interest, DOE considers 
the impacts of the proposed project on 
the reliability of the U.S. electric power 
system and on the environment. The 
regulations implementing the Executive 
Order have been codified at 10 CFR 
205.320—205.329. Issuance of the permit 
indicates that there is no Federal 
objection to the project, but does not 
mandate that the project be completed. 

BHE originally applied to DOE for a 
Presidential permit on December 16, 

_ 1988. DOE published a notice of that 
application in the Federal Register on 
January 19, 1989 (54 FR 2201), anda 
Notice of Intent to Prepare an 
Environmental Impact Statement and to 
Conduct Public Scoping Meetings in the 
Federal Register on May 22, 1989 (54 
FR 22006). In December 1993, DOE 
published the draft EIS titled, 
“Construction and Operation of the 
Proposed Bangor Hydro-Electric 
Company’s Second 345-kV 
Transmission Tie Line to New 
Brunswick.” (DOE/EIS-0166). DOE 
issued a final EIS in August 1995, and 
in a record of decision signed on 
January 18, 1996 (61 FR 2244), decided 
to grant Presidential Permit PP-89. 

On January 22, 1996, DOE issued 
Presidential Permit PP-89 authorizing 
BHE to construct, operate, maintain, and 
connect a 345-kV electric transmission 
line that would extend eastward 
approximately 85 miles from BHE’s 
existing Orrington Substation to the 
U.S.-Canada border near Baileyville, 
Maine. At the border, the proposed 
transmission line was to connect to 
similar facilities to be built by NB 
Power, a Crown corporation of Canada’s 
Province of New Brunswick. However, 
the authorized facilities have not been 
constructed. 

On September 30, 2003, BHE applied 
to DOE to amend Presidential Permit 
PP-89 to allow for the construction of 
the project along a different route than 
those routes analyzed in the 1995 EIS. 
Since the issuance of PP-89, a natural 
gas transmission line has been 


constructed by Maritimes & Northeast 
Pipeline, L.L.C., in the same general 
vicinity as the BHE project and in a 
corridor approved by the State of Maine 
Department of Environmental 
Protection. The Board of Environmental 
Protection, Maine’s primary 
environmental review entity, now has 
indicated its preference for BHE to 


‘consolidate the location of all utility 


facilities in the area by constructing the 
proposed electric transmission line 
along a route more closely aligned with 
the existing pipeline corridor. 

The international transmission line 
now proposed by BHE is identical in | 
design to the line originally analyzed in 
the 1995 EIS and authorized in 
Presidential Permit PP—89. It would be 
a single-circuit 345-kV alternating 
current transmission line consisting of 
two overhead shield wires and three 
phases with two conductors per phase. 
The transmission line is proposed to 
have a thermal capacity of at least 1,000 
megawatts. The line would originate at 
BHE’s existing Orrington Substation and 
extend eastward approximately 85 
miles, crossing the U.S.-Canada border 
near Baileyville, Maine. In Canada, the 
BHE facilities would interconnect with 
similar facilities to be owned by NB 
Power and continue approximately 60 
miles to the switchyard at the Point 
Lepreau Nuclear Generating Station. © 
Canada’s National Energy Board 
authorized construction of the Canadian 
portion of the facilities in May 2003. 
The proposed transmission line project 
that will be the subject of this EIS differs 
from the original project only in the 
proposed routes between the Orrington 
Substation and the international border 
crossing near Baileyville, Maine. 

BHE has identified four alternative 
routes for constructing the proposed 
transmission line: (1) The Consolidated 
Corridors route; (2) the Previously 
Permitted route; (3) the Maine Electric 
Power Company (MEPCO) South route; 
and (4) BHE’s Preferred route. BHE 
states that it has identified its preferred 
alternative by working with 
representatives of large landowners, 
operators of nearby electric and pipeline 
utility facilities, state and Federal 
agencies, local tribes, and interest 
groups to develop a matrix of 
environmental factors to consider for 
route selection. BHE also states that it 
considered stakeholder and public input 
it received through outreach efforts, 
mail communications, and 
electronically via the BHE project Web . 
site. BHE states that the environmental 
factors it considered in selecting its 
preferred alternative included land use, 
wetlands and water bodies, flora, fauna, 


fisheries, recreational and visual 
considerations, and cultural resources. 

All alternative routes originate at the 
Orrington Substation and generally 
parallel an existing MEPCO " 
transmission line and Maritimes & 
Northeast Pipeline for approximately 12 
miles until they reach Blackman’s 
Stream. 

Consolidated Corridors route: From 
Blackman’s Stream, this route continues 
northward paralleling the existing 
MEPCO transmission line and the 
Maritimes & Northeast Pipeline for an 
additional 8 miles until reaching Stud 
Mill Road. At Stud Mill Road, this route 
turns eastward generally paralleling 
Stud Mill Road and the Maritimes & 
Northeast Pipeline right-of-way for a 
distance of approximately 65 miles. The 
line would cross the international 
border at Baileyville, Maine, at the 
location previously permitted in PP-89. 

Previously Permittéd Route: From 
Blackman’s Stream, this route turns 
eastward for approximately 3.5 miles 
before turning northward until it meets 
Stud Mill Road. This route then 
generally follows Stud Mill Road, but 
deviates from it in several locations 
before it crosses the international border 
at Baileyville, Maine. 

MEPCO South Route: From 
Blackman’s Stream, this route continues 
north to Chester along the MEPCO line. 
The route then heads east roughly 
paralleling State Route 6 before crossing 
the international border at Baileyville, 
Maine. 

BHE’s Preferred route: This route 
incorporates a majority of the 
Consolidated Corridors route but 
deviates from it in two locations based 
on input received from various 
stakeholders. BHE’s preferred route 
follows the three other alternative routes 
from Orrington Substation until it 
reaches Blackman’s Stream. From 
Blackman’s Stream, this route follows 
the Previously Permitted route until 
Stud Mill Road, at which point it then — 
follows the Consolidated Corridors 
route until the vicinity of the Maritimes 
& Northeast Pipeline Baileyville 


-Compressor Station. Near the 


compressor station, the line deviates to 
the north of the Consolidated Corridors 
route to maintain approximately 3600 
feet of separation between the 
transmission line and the Baileyville 
Compressor Station. 

All four alternative routes would 
cross primarily commercial forest in 
regrowth. All four alternative routes also 
would cross 100-year floodplains and 
wetlands, including some waterfowl 
and wading bird habitat. The MEPCO 
South Route would cross the Penobscot 
River. All alternatives would cross both 


‘ 
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perennial and intermittent streams, and 
may cross the Machias, East Machias 
and Narraguagus Rivers or associated 
tributaries, depending on the © 
alternative. Project activities would 
include clearing rights-of-way and 
access roads, digging tower footings, 
setting transmission towers, seeding/ 
mulching and other erosion control 
work, and hanging transmission wires. 

The EIS will consider the 
environmental impacts of constructing 
the proposed transmission line along 
these alternative routes and the No 
Action alternative. Under the No Action 
alternative, the EIS will analyze the 
_ impacts associated with “no action.” 
Because the proposed action is the 
amendment of Presidential Permit PP— 
89 to allow construction of the proposed 
transmission line over a different route 
from that authorized by the permit, “no 
action” means that the permit would 
not be amended and that the original 
permit would remain in effect. This 
would mean that the proposed 
transmission line could be constructed 
only over the Previously Permitted 
route. 

However, the EIS will consider any 
additional reasonable alternatives that 
result from comments received in 
response to the scoping process 
described in this notice. One alternative 
already identified by DOE is the 
- rescission of Presidential Permit PP-89. 
Rescission of the permit would mean 
that the permitted transmission line 
could not be constructed. This 
alternative will address the 
environmental impacts that are 
reasonably foreseeable to occur if 
Presidential Permit PP—89 is rescinded 
but no new permit is issued. However, 
this would not necessarily result in 
maintenance of the status quo or no 
environmental impacts. It is possible 
that BHE and/or NB Power may take 
other actions to achieve the purpose of 
this project if the permitted or proposed 
transmission line is not built. 


Identification of Environmental Issues 


The purpose of this notice is to solicit 
comments and suggestions for 
consideration in the preparation of the 
EIS. As background for public comment, 
this notice contains a list of potential 
environmental issues that DOE has 
tentatively identified for analysis. This 
list is not intended to be all-inclusive or 
to imply any predetermination of 

_ impacts. Following is a preliminary list 
of issues that may be analyzed in the 
EIS: 

(1) Socioeconomic and recreational 
impacts of development of the land. 
tracts and their subsequent uses; 


(2) Impacts on protected, threatened, - 


endangered, or sensitive species of 
animals or plants or their critical 
habitats, including the bald eagle, 
Atlantic salmon, and shortnose 
sturgeon; 

(3) Impacts on floodplains and 
wetlands; 

(4) Impacts on archaeological, — 
cultural, or historic resources; 

(5) Impacts on human health and 
safety; 

(6) Impacts on existing and future 
land uses; 

(7) Visual impacts; and 

(8) Disproportionately high and 
adverse impacts on minority and low- 
income populations, also known as 
environmental justice considerations. 
Scoping Process 

Interested parties are invited to 
participate in the scoping process, both 
to refine the preliminary alternatives 
and environmental issues to. be analyzed 
in depth, and to eliminate from detailed 
study those alternatives and 
environmental issues that are not 
feasible or pertinent. The scoping 
process is intended to involve all 
interested agencies (Federal, state, 
county, and local), public interest 
groups, Native American tribes, 
businesses, and members of the public. 
Potential cooperating agencies may 
include but may not be limited to the 
U.S. Department of the Interior’s Fish 
and Wildlife Service and Bureau of 
Indian Affairs, the National Marine 
Fisheries Service, the State of Maine. 
Department of Environmental 
Protection, and the U.S. Army Corps of 
Engineers. Public scoping meetings will 
be held at the locations, dates, and times 
indicated above under the DATES and 
ADDRESSES sections. These scoping 


_ meetings will be informal. The 


presiding officer will establish only 
those procedures needed to ensure that 


~ everyone who wishes to speak has a 


chance to do so and that DOE 
understands all issues and comments. 
Speakers will be allocated 
approximately 5 minutes for their. oral 
statements. Depending upon the number 
of persons wishing to speak, the 
presiding officer may allow longer times 
for representatives of organizations. 
Consequently, persons wishing to speak 
on behalf of an organization should 
identify that organization in their 
request to speak. Persons who have not 
submitted a request to speak in advance 
may register to speak at the scoping 
meeting(s), but advance requests are 
encouraged. Meetings will begin at the 
times specified and will continue until 
all those present who wish to 
participate have had an opportunity to 


do so. Should any speaker desire to 
provide for the record further 
information that cannot be presented 
within the designated time, such 
additional information may be 
submitted in writing by the date listed 
in the DATES section. Oral, written, and 
electronic (i.e., by facsimile or by e- 
mail) comments will be impartially 
considered and given equal weight by 
DOE. 


Draft EIS Schedule and Availability 


The Draft EIS is scheduled to be 
issued in June 2005, at which time its 
availability will be announced in the 
Federal Register and local media and 
public comments again will be solicited. 
The Draft EIS will be made available for 
public inspection at several public 


_ libraries and reading rooms in Maine, 


and notice of these locations will be 
provided in the Federal Register and 
local media at a later date. However, 
readers are cautioned that many 
considerations enter into the 
preparation of the Draft EIS and the 
actual issuance date may differ from the 
above. 

People who do not wish to submit 
comments or suggestions at this time — 
but who would like to receive a copy of 
the Draft EIS for review and comment 
when it is issued should notify Dr. Pell 
as provided in the ADDRESSES section’ 
above. 

Issued in Washington, DC, on October 27, 
2004. 

Steven V. Cary, 

Acting Assistant Secretary, Office of 
Environment, Safety and Health. 

[FR Doc. 04—24404 Filed 11-1—04; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP04-574-001] 


Florida Gas Transmission Company; 
Notice of Compliance Filing 


October 26, 2004. 

Take notice that on October 22, 2004, 
Florida Gas Transmission Company 
(FGT) tendered for filing additional 
documentation and support, as directed 
by the Commission’s letter order issued 
October 1, 2004, for FGT’s Unit Fuel 
Surcharge filed to be effective October 1, 
2004, in the instant proceeding. 

Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
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determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the ‘“‘eFiling”’ link at 
http://www.ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secreiary. 

[FR Doc. E4—2970 Filed 11—1-04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP05-34—000] 


Guardian Pipeline, L.L.C.; Notice of 
Proposed Changes in FERC Gas Tariff 


October 26, 2004. 

Take notice that on October 21, 2004, 
Guardian Pipeline, L.L.C. (Guardian) 
tendered for filing to become part of its 
FERC Gas Tariff, Original Volume No. 1, 
the following tariff sheets to become 
effective November 20, 2004: 


Third Revised Sheet No. 0 
Third Revised Sheet No. 1 
Fifth Revised Sheet No. 2 
Eighth Revised Sheet No. 5 
First Revised Sheet No. 80 
Third Revised Sheet No. 100 
Third Revised Sheet No. 137 
Third Revised Sheet No. 183 
Third Revised Sheet No. 201 
Second Revised Sheet No. 307 
First Revised Sheet No. 396 


Guardian states that the purpose of 
this filing is to make minor 


housekeeping tariff changes and to 
update its tariff language in keeping 
with the implementation of Order No. 
2004. 


Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 


The Commission encourages 
electronic submission of protests and | 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 


This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘“eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call — 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

{FR Doc. E4—2973 Filed 11—1—04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory | 
Commission 


[Docket No. RP97-81] 


Kinder Morgan Interstate Gas 
Transmission LLC; Notice of 
Negotiated Rate 


October 26, 2004. 

Take notice that on October 22, 2004, 
Kinder Morgan Interstate Gas 
Transmission LLC (KMIGT) tendered for 
filing as part of its FERC Gas Tariff, 
Fourth Revised Volume No. 1-A, 
Second Revised Sheet No. 4L, to be 
effective November 1, 2004. 

KMIGT states that the above- 
referenced tariff sheet reflects an 
amendment to a negotiated rate contract 
effective November 1, 2004. KMIGT 
notes that the tariff sheet is being filed 
pursuant to section 36 of KMIGT’s FERC 
Gas Tariff Fourth Revised Volume No. 
1-—B, and the procedures prescribed by 
the Commission in its December-31, 
1996 “Order Accepting Tariff Filing 
Subject to Conditions” in Docket No. 
RP97-81 (77 FERC { 61,350) and the 
Commission’s Letter Orders dated 
March 28, 1997 and November 30, 2000 
in Docket Nos. RP97—81-—001 and RP01-— 
70-000, respectively. 

’ KMIGT states that a copy of this filing 
has been served upon all parties to this 
proceeding, KMIGT’s customers and 
affected state commissions. : 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 

e Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 


- should submit an original and 14 copies 


of the protest or intervention to the 
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Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas 
Secretary. 


[FR Doc. E4—2963 Filed 11—1—04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ES05—8-000) 


Mankato Energy Center, LLC; Notice of 
Filing 


October 26, 2004. 

Take notice that on October 18, 2004, 
Mankato Energy Center, LLC (Mankato) 
submitted an application pursuant to 
section 204 of the Federal Power Act 
seeking authorization to issue debt 
securities in an amount not to exceed 
$260 million and to guarantee the 
liabilities of affiliates in an amount up 
to $260 million. 

Mankato also requests a waiver from. 
the Commission’s competitive bidding 
and negotiated placement requirements 
at 18 CFR 34.2. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
_ the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to. 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant. On 
or before the comment date, it is not 
necessary to serve motions to intervene 
or protests on persons other than the 
Applicant. 


The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at . 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. eastern time on 
November 12, 2004. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E4—2967 Filed 11-1—-04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP05-6—000] 


National Fuel Gas Supply Corporation; 
Notice of Application 


October 26, 2004. : 
Take notice that on October 18, 2004, 
National Fuel Gas Supply Corporation 
(National Fuel), 6363 Main Street, 
Williamsville, New York 14221, filed an 
application in Docket No. CP05—6—000 
pursuant to section 7(b) of the Natural 
Gas Act and Part 157 of the 
Commission’s Regulations, for 
permission and approval to plug and 
abandon two storage wells and abandon 
one well line at the Owls Nest Storage 
Field in Elk County, Pennsylvania, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. The 
filing may also be viewed on the Web 
at http://www.ferc.gov using the 
“eLibrary” link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For assistance with any 
FERC Online service, please e-mail 
FERCOlineSupport@ferc.gov, or call toll 
free (866) 208-3676. For TTY, call (202) 
502-8659. 


Any questions regarding Natural 
Fuel’s application should be directed to 
Antoinetta D. Mucilli, Senior Attorney, 
National Fuel Gas Supply Corporation, 
6363 Main Street, Williamsville, New 
York 14221, at (716) 857-7067. 

There are two ways to become 
involved in the Commission’s review of 
this project. First, any person wishing to 
obtain legal status by becoming a party 
to the proceedings for this project 
should, on or before the comment date 
file with the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426, a motion to 
intervene in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the NGA (18 CFR 157.10). A 


' person obtaining party status will be 


placed on the service list maintained by 
the Secretary of the Commission and 
will receive copies of all documents 
filed by the applicant and by all other 
parties. A party must submit 14 copies 
of filings made with the Commission 
and must mail a copy to the applicant 
and to every other party in the 
proceeding. Only parties to the 
proceeding can ask for court review of 
Commission orders in the proceeding. 
However, a person does not have to 
intervene in order to have comments 
considered. The second way to 
participate is by filing with the © 
Secretary of the Commission, as soon as 
possible, an original and two copies of 
comments in support of or in opposition 
to this project. The Commission will 
consider these comments in ; 
determining the appropriate action to be - 


’ taken, but the filing of a comment alone 


will not serve to make the filer a party 
to the proceeding. The Commission’s 
rules require that persons filing 
comments in opposition to the project 
provide copies of their protests only to 
the party or parties directly involved in 
the protest. 

Persons who wish to comment only 
on the environmental review of this 
project should submit an original and 
two copies of their comments to the. 
Secretary of the Commission. 
Environmental commenters will be 
placed on the Commission’s 
environmental mailing list, will receive 
copies of the environmental documents, 
and will be notified of meetings 
associated with the Commission’s 


. environmental review process. 


Environmental commenters will not be 
required to serve copies of filed 
documents on all other parties. 
However, the non-party commenters 
will not receive copies of all documents 
filed by other parties or issued by the 
Commission (except for the mailing of 
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environmental documents issued by the 
Commission) and will not have the right 
to seek court review of the 
Commission’s final order. 

Comment Date: November 16, 2004. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E4—2975 Filed 11—1—04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP00-426-020] 


Texas Gas Transmission, LLC; Notice 
of Negotiated Rate 


October 26, 2004. 

Take notice that on October 22, 2004, 
Texas Gas Transmission, LLC, (Texas 
Gas) tendered for filing as part of its 
FERC Gas Tariff, Second Revised . 
Volume No. 1, the following tariff 
sheets, to become effective November 1, 
2004: 

‘Original Sheet No. 52 
Sheet No. 53 


- Texas Gas states that the purpose of 

this filing is to submit to the © 
Commission a revised tariff sheet 
detailing a negotiated rate agreement 
between Texas Gas and the Tennessee 
Valley Authority (TVA), dated October 
20, 2004, to be effective November 1, 
2004, through March 31, 2005, under an 
Interruptible Transportation (IT) service 
agreement. Texas Gas notes that this 
negotiated rate agreement is being 
submitted in compliance with “Section 
38. Negotiated Rates” of the General 
Terms and Conditions of Texas Gas” 
tariff and the Commission’s modified 
policy on negotiated rates. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 


protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 


_888 First Street, NE., Washington, DC 


20426. 
This filing is accessible on-line at 


http://www. ferc.gov, using the 


“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208—3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


~ [FR Doc. E4—2969 Filed 11-1—04; 8:45 am] 


BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP04—610-001] 


Texas Gas Transmission, LLC ; Notice 
of Compliance Filing 


October 26, 2004. 

Take notice that on October 22, 2004, 
Texas Gas Transmission, LLC, (Texas 
Gas) tendered for filing as part of its 
FERC Gas Tariff, Second Revised 
Volume No. 1, Second Revised Sheet 
No. 277, to become effective October 25 
2004. 

Texas Gas states that the purpose of 
this filing is to submit a revised tariff 
sheet, in order to capture changes 
recently approved by the Commission in 
two previous filings. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and : 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 


with the provisions of section 154.210 _ 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 


before the intervention or protest date 


need not serve motions to intervene or © 
protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, D.C. 
There is an “eSubscription” link on the 
web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E4—2971 Filed 11—1-04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. CP88-391-030 and RP93-162-— 
015) 


Transcontinental Gas Pipe Line 
Corporation; Notice of Annual Cash- 
Out Filing 


October 26, 2004. 

Take notice that on October 15, 2004, 
Transcontinental Gas Pipe Line 
Corporation (Transco) filed its annual 
cash-out report for the period August 1, 
2003 through July 31, 2004. Transco 
states that the report was filed to 
comply with the cash-out provisions in 
section 15 of the General Terms and 
Conditions (GT&C) of Transco’s FERC 
Gas Tariff. 

Any person desiring to. protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 


_ Practice and Procedure (18 CFR 


385.211). Protests to this filing will be 
considered by the Commission in 
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determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed on or before 
the date as indicated below. Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the “‘eFiling” link at 
http://www.ferc.gov. Persons unable to 
’ file electronically should submit an 

original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 

_Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. eastern time on 
November 3, 2004. 


. Magalie R. Salas, 
Secretary. 


(FR Doc. E4—2964 Filed 11—1—-04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP05-—33-000] 


Transcontinental Gas Pipe Line 


Corporation; Notice of Proposed - 
Changes in FERC Gas Tariff 


October 26, 2004. 

Take notice that on October: 21, 2004, 
Transcontinental Gas Pipe Line 
Corporation (Transco) tendered for 
filing as part of its FERC Gas Tariff, 
Third Revised Volume No. 1, Fifty-fifth 
Revised Sheet No. 50, to become 
effective November 1, 2004. 

Transco states that the proposed 
changes would reflect an increase in the 
fuel retention percentages for Rate 
Schedule FT-NT for the Summer Period 
from 6.45% to 6.73% and Winter Period 
from 7.02% to 7.06%. 

Transco states that the purpose of the 
instant filing is to track fuel percentage 
changes attributable to transportation ~ 
service purchased from Texas Gas 
Transmission, LLC (Texas Gas) under its 


Rate Schedule FT, the costs of which are 
included in the rates and charges 
payable under Transco’s Rate Schedule 
FT-NT. This filing is being made 
pursuant to tracking provisions under 
section 4 of Transco’s Rate Schedule 
FT-NT. 

Transco states that included in 
Appendix A attached to the filing is the 
explanation of the fuel percentage 
changes and details regarding the 
computation of the revised FT-NT rates. 

Transco states that copies of the filing 
are being mailed to each of its FT-NT 
customers and interested state 
commissions. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 

e Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit‘an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 

ocket(s). For assistance with any FERC 
line service, please e-mail 
FERCOnlineSupport@ferc. gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. _ 4 

[FR Doc. E4—2972 Filed 11—1—04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP05—35-000] 


Transcontinental Gas Pipe Line 
Corporation; Notice of Tariff Filing 


October 26, 2004. 

Take notice that on October 22, 2004, 
Transcontinental Gas Pipe Line 
Corporation (Transco) tendered for 
filing as part of its FERC Gas Tariff, 
Third Revised Volume No. 1, the tariff 
sheets listed in Appendix A to the 
filing, with an effective date of 
November 22, 2004. 

Transco states that the purpose of the 
filing is to change certain provisions of 
Volume No. 1 of Transco’s currently 
effective tariff and to make various 
ministerial changes to the Title Page and 
the Table of Contents of Transco’s tariff. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 

e Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons-unable to file electronically 
should submit an original and“l4 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
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FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E4—2974 Filed 11-1—04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission - 


[Docket Nos. EL05—16-000] 


Aquila Merchant Services, Inc, 
Complainant v. Southwest Power Pool, 
Inc., Respondent; Notice of Complaint 


October 27, 2004. 

Take notice that on October 26, 2004, 
Aquila Merchant Services, Inc. (AMS) 
filed a formal complaint against 
Southwest Power Pool, Inc. (SPP) 
pursuant to section 206 of the Federal 
Power Act, 16 U.S.C. 824e, and Rule 206 
of the Rules of Practice and Procedure 
of the Federal Energy Regulatory 
Commission, alleging that SPP has 
incorrectly failed to apply the demand 
charge cap set forth in Schedule 7, 
section 2 of SPP’s Open Access 
Transmission Tariff (OATT) as required 
under the terms of the SPP OATT and 
Order No. 888 with respect to redirected 
service under section 22.2 of the ‘SPP 
OATT. 

Aquila certifies that copies of the 
complaint were served on the contacts 
for SPP as listed on the Commission’s 
list of Corporate Officials. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. The Respondent’s answer 
and all interventions, or protests must 
be filed on or before the comment date. 
The Respondent’s answer, motions to 
intervene, and protests must be served 
on the Complainants. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 


888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. eastern time on 
November 17, 2004. 

Linda Mitry, 

Acting Secretary. 

[FR Doc. E4—2977 Filed 11-104; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. EL05—15-000] 


Arkansas Electric Cooperative 
Corporation, Compiainant v. Entergy 
Arkansas, Inc., Respondent; Notice of 
Compiaint 


October 27, 2004. 

Take notice that on October 25, 2004, 
Arkansas Electric Cooperative 
Corporation (AECC) filed a formal 
complaint against Entergy Arkansas, 
Inc. (EAI) pursuant to sections 206 and 
306 of the Federal Power Act, 16 U.S.C. 
824e and 825e, and Rule 206 of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR part 206, alleging 
that EAI has unilaterally, and without 
filing with the Commission, changed the 
method of classifying and pricing 
energy under agreements between EAI 
and AECC, effective July 1, 2004. 

AECC states that copies of the 
Complaint were served on the contracts 
for EAI listed on the Commission’s list 
of Corporate Officials. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protéstants parties to 
the proceeding: Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 


' appropriate. Such notices, motions, or 


comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant and 
all parties to this proceeding. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC. 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 


_Treview in the Commission’s Public 


Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 


_ docket(s). For assistance with any FERC 


Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. eastern time on 
November 17, 2004. 
Linda Mitry, 
Acting Secretary. 
[FR Doc. E4-2978 Filed 11-1—-04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. EG05-12-000, et al.] 


Stahl Wind Energy, LLC, et al.; Electric 
Rate and Corporate Filings — 


October 25, 2004. 

The following filings have been made 
with the Commission. The filings are 
listed in ascending order within each 
docket classification. 


1. Stahl Wind Energy, LLC 


[Docket No. EG05—12-000] 


On October 22, 2004, Stahl Wind 
Energy, LLC (Stahl Wind) filed with the 
Federal Energy Regulatory Commission 
an application for determination of 
exempt wholesale generator status 
pursuant to part 365 of the 
Commission’s regulations. 

Stahl Wind states that it owns and 
operates a 1.65 MW wind energy 
conversion facility in Pipestone, 
Minnesota, which sells its entire output _ 
to Northern States Power Corhpany 


exclusively at wholesale pursuant to 


_ long-term power purchase agreement. 


protests must be filed on or before the” Stahl Wind further states that the 
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facility interconnects with NSP on an 
NSP 69 kV transmission line in 
Minnesota and the Stahl Wind facility 
includes only those interconnection 
facilities needed to deliver energy from 
the facility to NSP for its wholesale sale 
and purchase. 

Stahl Wind is a Minnesota limited 
liability company owned and operated 
by Jacob Stahl, a Minnesota resident. 
Edison Capital, an indirect, wholly- 
owned subsidiary of Edison 
Intgrnational, proposes to acquire 99% 
of Stahl Wind. Edison International is 
the parent company of Southern 
California Edison Company, a public 
utility under the Federal Power Act. 

No state regulatory approvals or 

_determinations were sought or received 
with respect to the facility or the power 
purchase agreement. 

Comment Date: 5 p.m. eastern time on 
November 12, 2004. 


2. Greenback Energy, LLC 


[Docket No. EG05—13-000] 


On October 22, 2004, Greenback 
Energy, LLC (Greenback) filed with the 
Federal Energy Regulatory Commission 
an application for determination of 
exempt wholesale generator status 
pursuant to part 365 of the 
Commission’s regulations. 

Greenback states that it owns and 
operates a 1.65 MW wind energy 
conversion facility in Pipestone, 
Minnesota, which sells its entire output 
to Northern States Power Company 
exclusively at wholesale pursuant to a 
long-term power purchase agreement. 
Greenback further states that the facility 
interconnects with NSP on an NSP 69 
kV transmission line in Minnesota and 
the Greenback facility includes only 
those interconnection facilities needed 
to deliver energy from the facility to 
NSP for its wholesale sale and purchase. 

Greenback is a Minnesota limited 
liability company owned and operated 
by Douglas R. Muth, a Minnesota 
resident. Edison Capital, an indirect, 
wholly-owned subsidiary of Edison 
International, proposes to acquire 99% 
of Greenback. Edison International is 
the parent company of Southern 
California Edison Company, a public 
utility under the Federal Power Act. 

No state regulatory approvals or 


determinations were sought or received ~ 


with respect to the facility or the power 
purchase agreement. 

_ Comment Date: 5 p.m. eastern time on 
November 12, 2004. 


3. Carstensen Wind, LLC 
[Docket No. EG05-—14—000] 


On October 22, 2004, Carstensen 
Wind, LLC (Carstensen Wind) filed with 


the Federal Energy Regulatory 
Commission an application for 
determination of exempt wholesale 
generator status pursuant to part 365 of 
the Commission’s regulations. 

Carstensen Wind states that it owns 
and operates a 1.65 MW wind energy 
conversion facility in Pipestone, 
Minnesota, which sells its entire output 
to Northern States Power Company 
exclusively at wholesale pursuant to a 
long-term power purchase agreement. 
Carstensen further states that the facility 
interconnects with NSP on an NSP 69 
KV transmission line in Minnesota and 
the Carstensen Wind facility includes 
only those interconnection facilities 
needed to deliver energy from the 
facility to NSP for its wholesale sale and 
purchase. 

Carstensen Wind is a Minnesota 
limited liability company owned and 
operated by Ricky Carstensen, a 
Minnc ~ta resident. Edison Capital, an 
indirect, wholly-owned subsidiary of 
Edison International, proposes to 
acquire 99% of Carstensen Wind. 
Edison International is the parent 
company of Southern California Edison 
Company, a public utility under the 
Federal Power Act. 

No state regulatory approvals or * 
determinations were sought or received’ 
with respect to the facility or the power 
purchase agreement. _ 

Comment Date: 5 p.m. eastern time on 
November 12, 2004. 


4. Lucky Wind, LLC 


[Docket No. EG05—15-000] 

On October 22, 2004, Lucky Wind, 
LLC (Lucky Wind) filed with the 
Federal Energy Regulatory Commission 
an application for determination of 
exempt wholesale generator status 
pursuant to part 365 of the 
Commission’s regulations. 

Lucky Wind states that it owns and 
operates a 1.65 MW wind energy 
conversion facility in Pipestone, 
Minnesota, which sells its entire output 
to Northern States Power Company 
exclusively at wholesale pursuant to a 
long-term power purchase agreement. 
Lucky Wind further states that the 
facility interconnects with NSP on an 
NSP 69 kV transmission line in 
Minnesota and the Lucky Wind facility 
includes only those interconnection 
facilities needed to deliver energy from 
the facility to NSP for its wholesale sale 
and purchase. 

Lucky Wind is a Minnesota limited 
liability company owned and operated 
by Robecca Walters, a Minnesota 
resident. Edison Capital, an indirect, 
wholly-owned subsidiary of Edison 
International, proposes to acquire 99% 
of Lucky Wind. Edison International is 


the parent company of Southern 
California Edison Company, a public 
utility under the Federal Power Act. 

No state regulatory approvals or 
determinations were sought or received 
with respect to the facility or the power 
purchase agreement. 

Comment Date: 5 p.m. eastern time on 
November 12, 2004. 


5. Northern Lights Wind, LLC 


{Docket No. EG05-16-000] 

On October 22, 2004, Northern Lights 
Wind, LLC (Northern Lights) filed with 
the Federal Energy Regulatory 
Commission an application for 
determination of exempt wholesale 
generator status pursuant to part 365 of 
the Commission’s regulations. 

Northern Lights states that it owns 
and operates a 1.65 MW wind energy 
conversion facility in Pipestone, 
Minnesota, which sells its entire output 
to Northern States Power Company 
exclusively at wholesale pursuant to a 
long-term power purchase agreement. 
Northern Lights further states that the 
facility interconnects with NSP on an 
NSP 69 kV transmission line in 
Minnesota and the Northern Lights 
facility includes only those 
interconnection facilities needed to 
deliver energy from the facility to NSP 
for its wholesale sale and purchase. 

Northern Lights states it is a 
Minnesota limited liability company 
owned and operated by Brad J. Messerli, 
a Minnesota resident. Edison Capital, an 
indirect, wholly-owned subsidiary of 
Edison International, proposes to 
acquire 99% of Northern Lights. Edison 
International is the parent company of 
Southern California Edison Company, a 
public utility under the Federal Power 
Act. 

No state regulatory approvals or 
determinations were sought or received 
with respect to the facility or the power 
purchase agreement. 

Comment Date: 5 p.m. eastern time on 
November 12, 2004. 


6. Boston Edison Company 


[Docket No. EL02—123-006] 

Take notice that, on October 21, 2004, 
Boston Edison Company (BECo) 
submitted its compliance filing to the 
September 21, 2004, order in Docket 
Nos. EL02—123-003 and 004. 

BECo states that copies of the filing 
were served upon the official service list 
in the above-docketed proceeding and 
the affected customers. 

Comment Date: 5 p.m. eastern time on 
November 12, 2004. 


Standard Paragraph 


Any person desiring to intervene or to 
protest this filing must file in 
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accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to ” 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
_to intervene or protest must serve a copy 
of that document on the Applicant and 
all parties to this proceeding. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


{FR Doc. E4—2976 Filed 11-1—04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 


[Docket Nos. ER02-—1656-000, ER02-1656- 
019] 


California Independent System 
Operator Corporation; Notice of Staff 
Technical Conference 


October 26, 2004. 

The Federal Energy Regulatory 
Commission staff is convening a 
technical conference regarding the 
California Independent System Operatoy 
Corporation’s (CAISO) Market Redesign 
and Technology Upgrade Program. The 
conference wil! focus on the California 
Public Utilities Commission’s (CPUC) 
Resource Adequacy proceeding and 
market power mitigation issues. The 


conference agenda will include a 
presentation by the staff of the CPUC on 
its most recent decision in the Resource 
Adequacy proceeding and a 
presentation by the staff of the CAISO 
discussing its proposal for market power 
mitigation, followed by discussion 
with and questions from the Federal 
Energy Regulatory Commission staff. 

The conference will be held on 
November 3, 2004, at the California 
Public Utilities Commissions’ facilities, 
505 Van Ness Avenue, San Francisco, 
California. The conference will convene 
at 9 a.m., P.s.t. and adjourn at 5 p.m., 
P.s.t. The conference will be transcribed 
and transcripts will be placed in the 
public record ten days after the 
Commission receives the transcripts. 
For those interested in acquiring the 
transcript, further information will be 
provided at the conference. 

The conference is open for the public 
to attend, and registration is not 
required. For more information about 
the conference, please contact: Olga 
Kolotushkina at (202) 502-6024 or 
olga.kolotushkina@ferc.gov. 


‘Magalie R. Salas, 


Secretary. 
[FR Doc. E4—2965 Filed 11—1-04; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ER04-699-000] 


Entergy Services, Inc. Notice of 
Technical Conference 


October 26, 2004. 

Notice is hereby provided that a 
conference will be held on Monday, 
November 8, 2004 from 10 a.m. to 4 


p.m. (central time) to further address the- 


role of the Independent Coordinator of 
Transmission (ICT) proposed by Entergy 
Services, Inc. (Entergy), in the above 
referenced proceeding and that is the 
subject of various retail proceedings. 
The conference will be held at the 
Arkansas Public Service Commission 
(APSC), 1000 Center Street, Little Rock, 
Arkansas 72203-0400. The conference 


-will be held in Hearing Room 1. Public ~ 


parking is available on the east side of 
the APSC building, across from Center 
Street. 

All interested persons may attend. 
Parties planning to attend the 
conference should notify both Ms. Joy 
Rice of the APSC ((501) 682-5809; 
joyrice@psc.state.ar.us) and Ms. Sarah 
McKinley of the Federal Energy 
Regulatory Commission (FERC) ((202) . 


502-8004; sarah.mckinley@ferc.gov). 
Each party should identify to both Ms. 
Rice and Ms. McKinley each person that 
plans to attend and one person to act as 
the official representative of that party 
for providing remarks at the conference. 
Additional information will be provided 
prior to the conference. State regulators 
are expected to participate in the 
conference, along with staff of the FERC. 


Magalie R. Salas 

Secretary. 

[FR Doc. E4—2966 Filed 11-1-04; 8:45 am] 
BILLING CODE 6717-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OW-2004—0030; FRL-7832-6] 


Agency Information Collection 
Activities; Submission to OMB for 
Review and Approval; Comment 
Request; Establishing No-Discharge 
Zones (NDZs) Under Clean Water Act 
Section 312 (Renewal), EPA ICR 
Number 1791.04, OMB Control Number 
2040-0187 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that an Information Collection Request 
(ICR) has been forwarded to the Office 
of Management and Budget (OMB) for 
review and approval. This is a request 
to renew an existing approved 
collection. This ICR is scheduled to 
expire on 10/31/2004. Under OMB 
regulations, the Agency may continue to 
conduct or sponsor the collection of 
information while this submission is 
pending at OMB. This ICR describes the 
nature of the information collection and 
its estimated burden and cost. 


DATES: Additional comments may be 
submitted on or before December 2, 
2004. 


ADDRESSES: Submit your comments, 
referencing docket ID number OW-— 
2004-0030, to (1) EPA online using 
EDOCKET (our preferred method), by e- 
mail to OW-Docket@epa.gov, or by mail 
to: EPA Docket Center, Environmental 
Protection Agency, Office of Water 
Docket, Mail Code 4101T, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460, and (2) OMB at: Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), Attention: Desk Officer for EPA, 
725 17th Street, NW., Washington, DC 
20503. 
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FOR FURTHER INFORMATION CONTACT: 
Steven D. Giordano, Office of Water, - 
4504T, Environmental! Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: (202) 566—1272; fax number: 
(202) 566—1546; e-mail address: 
giordano.steven@epa.gov. 


SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to OMB for 
review and approval according to the 
procedures prescribed in 5 CFR 1320.12. 
On August 26, 2004 (69 FR 52505), EPA 
sought comments on this ICR pursuant 
to 5 CFR 1320.8(d). EPA received no 
comments. 

EPA has established a public docket 
for this ICR under Docket ID No. OW- 
2004-0030, which is available for public 
viewing at the Water Docket in the EPA 
Docket Center (EPA/DC), EPA West, 
Room B102, 1301 Constitution Ave., 
NW., Washington, DC. The EPA Docket 
Genter Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566-1744, and 
the telephone number for the Water 
Docket is (202) 566-2426. An electronic 
version of the public docket is available 
through EPA Dockets (EDOCKET) at 
http://www.epa.gov/edocket. Use 
EDOCKET to submit or view public 
comments, access the index listing of 
the contents of the public docket, and to 
access those documents in the public 
docket that are available electronically. 
Once in the system, select “search,” 
then key in the docket ID number 
identified above. : 

Any comments related to this ICR 
should be submitted to EPA and OMB 
within 30 days of this notice. EPA’s 
policy is that public comments, whether 
submitted electronically or in paper, 

- will be made available for public 
viewing in EDOCKET as EPA receives 
them and without change, unless the 
comment contains copyrighted material, 
CBI, or other information whose public 

‘disclosure is restricted by statute. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 


electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov/ 
edocket. 

Title: Establishing No-Discharge 
Zones (NDZs) Under Clean Water Act 
Section 312 (Renewal). ‘ 

Abstract: (A) Sewage No-discharge 
Zones: The need for EPA to obtain 
information for the establishment of no- 
discharge zones (NDZs) for vessel 
sewage in State waters stems from CWA 
sections 312(f)(3), (f)(4)(A), and (£)(4)(B), 
and subsequent regulations at 40 CFR 
140.4(a—c). NDZs are established to 
provide State and local governments 
with additional protection of waters 
from treated or untreated vessel sewage. 
There are 3 ways in which NDZs for 
vessel sewage can be established. This 
ICR discusses the information 
requirements associated with the 
establishment of NDZs for vessel 
sewage. The responses to this collection 
of information are required to obtain the 
benefit of a sewage NDZ (see 33 U.S.C. 
1322). The information collection 
activities discussed in this ICR do not 
require the submission of any 
confidential information. 

(B) UNDS No-discharge Zones: Under 
section 312(n) of the Clean Water Act 
(“Uniform National Discharge Standards 
for Vessels of the Armed Forces” or 
“UNDS”) NDZs for discharges from 
Armed Forces vessels may be 
established by either State prohibition 
or EPA prohibition following the 
procedures in 40 CFR part 1700. UNDS 
also provides that the Governor of any 
State may petition EPA and the 
Secretary of Defense to review any 
determination or standard promulgated 
under the UNDS program if there is 
significant new information that could 
reasonably result in a change to the 
determination or standard. This ICR 


- discusses the information that will be 


required from a State if it decides to 
establish a NDZ by State prohibition or 
apply for a NDZ by EPA prohibition, 
and the information that will be 
required from a State if it decides to 
submit a petition for review. The 
responses to this collection of 
information are required to obtain the 
benefit of an UNDS NDZ or a review of 
an UNDS determination or standard (see 
33 U.S.C. 1322(n)). The information 
collection activities discussed in this 
ICR do not require the submission of 
any confidential information. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9 and are 


identified on the form and/or 
instrument, if applicable. ° 

Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to average 138 hours per. 
response. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

Respondents/Affected Entities: 
Entities potentially affected by this 
action are State, Tribal, and local 
governments. 

Estimated Number of Respondents: 
16. 

Frequency of Response: One-time 
reporting. 

Estimated Total Annual Hour Burden: 
2,207. 

Estimated Total Annual Cost: 
$87,000, which includes $2,000 
annualized capital or O&M costs and 
$85,000 annual labor costs. 

Changes in the Estimates: There is no 
change in the total estimated burden 
currently identified in the OMB 
Inventory of Approved ICR Burdens. 

Dated: October 26, 2004. 

Joseph A. Sierra, 

Acting Director, Collection Strategies 
Division. 

[FR Doc. 04—24413 Filed 11-1—-04; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION - 
AGENCY 


[OAR-2004-0077; FRL—7833-1] 


Agency Information Collection 
Activities; Submission to OMB for 
Review and Approval; Comment 
Request; Significant New Alternatives 
Policy (SNAP) (Renewal), EPA ICR 
Number 1596.06, OMB Control Number 
2060-0226 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


= 
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SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. ~ 
3501 et seq.), this notice announces that 
the following Information Collection 
Request (ICR) has been forwarded to the 
Office of Management and Budget 
(OMB) for review and approval. This is 
a request to renew an existing approved 
collection. This ICR is scheduled to 
expire on October 31, 2004. Under OMB 
regulations, the Agency may continue to 
conduct or sponsor the collection of 
information while this submission is. 
pending at OMB. The ICR describes the 
nature of the information collection and 
its expected burden and cost. 


DATES: Additional comments may be 
submitted on or before December 2, 
2004. 


ADDRESSES: Submit your comments, 
referencing docket ID number OAR- 
2004-0077, to (1) EPA online using 
EDOCKET (our preferred method), by e- 
mail to a-and-r-Docket@epa.gov, or by 
mail to: Environmental Protection 
Agency, EPA Docket Center (EPA/DC), 
Air and Radiation Docket and 
Information Center, Mail Code 6102T, 
1200 Pennsylvania Avenue, NW., 
Washington, DC, 20460, and (2) OMB at: 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attention: Desk Officer 
for EPA, 725 17th Street, NW., 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Karen Thundiyil, Office of Atmospheric 
Programs, Mail Code 6205], 
Environmental Protection Agency, 1200 
Pennsylvania Ave, NW., Washington, 
DC 20460; telephone number: (202) 
343-9464; fax number: (202) 343-2363; 
e-mail address: 
thundiyil.karen@epa.gov. 


SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to OMB for 
review and approval according to the 
procedures prescribed in 5 CFR 1320.12. 
On June 15, 2004 (69 FR 33383), EPA 
sought comments on this ICR pursuant 
to 5 CFR 1320.8(d). EPA received no 
comments. 

EPA has established a public docket 
for this ICR under Docket ID No. OAR- 
2004-0077, which is available for public 
viewing at the Air and Radiation Docket 
and Information Center in the EPA 
Docket Center (EPA/DC), EPA West, 
Room B102, 1301 Constitution Avenue, 
NW., Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566-1744, and 
the telephone number for the Air and 
Radiation Docket and Information 


Center is (202) 566-1742. An electronic 
version of the public docket is available 
through EPA Dockets (EDOCKET) at 
http://www.epa.gov/edocket. Use 
EDOCKET to submit or view public 
comments, access the index listing of 
the contents of the public docket, and to 
access those documents in the public 
docket that are available electronically. 
Once in the system, select “search,” 
then key in the docket ID number 
identified above. 

Any comments related to this ICR 
should be submitted to EPA and OMB 
within 30 days of this notice. EPA’s 
policy is that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing in EDOCKET as EPA receives 
them and without change, unless the 
comment contains copyrighted material, 
confidential business information (CBI), 
or other information whose public 
disclosure is restricted by statute. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 
electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov/ 
edocket. 

Title: Significant New Alternatives 
Policy (SNAP) (40 CFR Part 82, Subpart 
G) (Renewal). 

Abstract: Information collected under 
this rulemaking is necessary to 
implement the requirements of the 
Significant New Alternatives Policy 
(SNAP) program for evaluating and 
regulating substitutes for ozone- 
depleting chemicals being phased out 
under the stratospheric ozone protection 
provisions of the Clean Air Act (CAA). 
Under CAA section 612, EPA is 
authorized to identify and restrict the 
use of substitutes for class I and class II 
ozone-depleting substances where EPA 
determines other alternatives exist that 
reduce overall risk to human health and 
the environment. The SNAP program, 
based on information collected from the 
manufacturers, formulators, and/or 
sellers of such substitutes, identifies 
acceptable substitutes. Responses to the 
collection of information are mandatory 
under section 612 for anyone who sells 
or, in certain cases, uses substitutes for 


an ozone-depleting substance after April 
18, 1994, the effective date of the final 
rule. Under CAA section 114(c), 
emissions information may not be 
claimed as confidential. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9 and are 
identified on the form and/or 
instrument, if applicable. 

Burden Statement: For persons filing 
a SNAP Information Notice or petition, 
the reporting burden is estimated to 
average 150 hours per year. For persons 
filing a TSCA/SNAP Addendum, the 
reporting burden is estimated to average 
46 hours per year. For persons filing a 
notification of test marketing activity, 
the reporting burden is estimated to 
average 2 hours per year. For persons 
keeping records of use of a substitute 
subject to narrowed use limits, the 
recordkeeping burden is estimated to 
average 27 hours per year. For persons 
keeping records of a small volume use, 
the recordkeeping burden is estimated 
to average 12 hours per year. Burden 
means the total time, effort, or financial 
resources expended by persons to 
generate, maintain, retain, or disclose or 
provide information to or for a Federal 
agency. This includes the time needed 
to review instructions; develop, acquire, 
install, and utilize technology and 
systems for the purposes of collecting, 
validating, and verifying information, 
processing and maintaining 
information, and disclosjng and 
providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

Respondents/Affected Entities: 
Manufacturers, importers, formulators 
and processors of substitutes for ozone- 
depleting substances. 

Estimated Number of Respondents: 
279. 

Frequency of Response: On occasion. 

Estimated Total Annual Hour Burden: 


8972. 


Estimated Total Annual Cost: 
$546,834, which includes $44,142 
annualized capital/startup costs, $260 
annual O&M costs, and $502,432 annual - 
labor costs. 

Changes in the Estimates: There is a 
decrease of 1391 hours in the total 
estimated burden currently identified in 
the OMB Inventory of Approved ICR 
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Burdens. This decrease is an adjustment 
to estimates based upon more widely 
available alternatives reducing the total 
number of users needing to keep records 
for alternatives subject to narrowed use 
limits. 

Dated: October 26, 2004. 
Joseph A. Sierra, 
Acting Director, Collection Strategies 
Division.” : 
[FR Doc. 04—24414 Filed 11-104; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OFCA-2004-0026; FRL-7832-5] 


Agency information Collection 
Activities; Submission to OMB for 
Review and Approval; Comment 
Request; Environmental Impact 
Assessment of Nongovernmental 
Activities in Antarctica (Renewal), EPA 
ICR Number 1808.04, OMB Controi 
Number 2020-0007 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that an Information Collection Request 
(ICR) has been forwarded to the Office 
of Management and Budget (OMB) for 
review and approval. This is a request 
to renew an existing approved 
collection. This ICR is scheduled to 
expire on October 31, 2004. Under OMB 
regulations, the Agency may continue to 
conduct or sponsor the collection of 
information while this submission is 
pending at OMB. This ICR describes the 
nature of the information collection and 
its estimated burden and cost. 
DATES: Additional comments may be 
submitted on or before December 2, 
2004. 


ADDRESSES: Submit your comments, 
referencing docket ID number OECA- 
2004-0026, to (1) EPA online using 
EDOCKET (our preferred method), by e- 
mail to docket.oeca@epa.gov, or by mail 
to: EPA Docket Center, Environmental 
Protection Agency, Enforcement and 

_ Compliance Docket and Information 
Center, Mail Code 2201T, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460, and (2) OMB at: Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), Attention: Desk Officer for EPA, 
725 17th Street, NW., Washington, DC 
20503. 


FOR FURTHER INFORMATION CONTACT: 
Katherine Biggs, Office of Federal - 


Activities, Mail Code 2252A, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460; telephone number (202) 564— 
7144; fax number: (202) 564-0072; e- 
mail address: biggs.katherine@epa.gov. 


_ SUPPLEMENTARY INFORMATION: EPA has 


submitted the following ICR to OMB for 
review and approval according to the 
procedures prescribed in 5 CFR 1320.12. 
On Friday, May 14, 2004 (69 FR 26814), 
EPA sought comments on this ICR 
pursuant to 5 CFR 1320.8(d). EPA has 
addressed the comments received. 

EPA has established a public docket 
for this ICR under Docket ID No. OECA— 
2004-0026, which is available for public 
viewing at the Enforcement and 
Compliance Docket and Information 
Center in the EPA Docket Center (EPA/ 
DC), EPA West, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. The EPA Docket Center Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Reading Room is (202) 
566-1744, and the telephone number for 
the Enforcement and Compliance 
Docket and Information Center is (202) 
564-1752. An electronic version of the 
public docket is available through EPA 
Dockets (EDOCKET) at hitp:// 
www.epa.gov/edocket. Use EDOCKET to 
submit or view public comments, access 
the index listing of the contents of the 
public docket, and to access those 
documents in the public docket that are 
available electronically. Once in the | 
system, select ‘‘search,” then key in the 
docket ID number identified above. 

Any comments related to this ICR 
should be submitted to EPA and OMB 
within 30 days of this notice. EPA’s 
policy is that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing in EDOCKET as EPA receives 
them and without change, unless the 
comment contains copyrighted material, 


CBI, or other information whose public ° 


disclosure is restricted by statute. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 


electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov/ 
edocket. 

Title: Environmental Impact 
Assessment of Nongovernmental 
Activities in Antarctica (Renewal). 

Abstract: The Environmental 
Protection Agency’s (EPA’s) regulations 
at 40 CFR part 8, Environmental Impact 


.Assessment of Nongovernmental 


Activities in Antarctica (Final Rule),. 
were promulgated pursuant to the 
Antarctic Science, Tourism, and 
Conservation Act of 1996 (Act), 16 
U.S.C. 2401 et seq., as amended, 16 
U.S.C. 2403a, which implements the 
Protocol on Environmental Protection 
(Protocol) to the Antarctic Treaty of 
1959 (Treaty). The requirements of the 
Final Rule apply to operators of 
nongovernmental expeditions organized 
in or proceeding from the territory of the 
United States to Antarctica and include 
commercial and non-commercial 
expeditions. 

Environmental Documentation. 
Persons subject to the Final Rule must 
prepare environmental documentation 
to support the operator’s determination 
regarding the level of environmental 
impact of the proposed expedition. 
Environmental documentation includes 
a Preliminary Environmental Review 
Memorandum (PERM), an Initial 
Environmental Evaluation (IEE), or a 
Comprehensive Environmental 
Evaluation (CEE). The environmental 
document is submitted to the Office of 
Federal Activities (OFA). 

The Protocol and the Final Rule also 


_Tequire an operator to employ 


procedures to assess and provide a 
regular and verifiable record of the 
actual impacts of an activity which 
proceeds on the basis of an IEE or CEE. 
The record developed through these 
measures needs to be designed to: (a) 
Enable assessments to be made of the 
extent to which environmental impacts 
of nongovernmental expeditions are 
consistent with the Protocol; and (b) 
provide information useful for 
minimizing and mitigating those 
impacts and, where appropriate, on the 
need for suspension, cancellation, or 
modification of the activity. Moreover, 
an operator needs to monitor key 
environmental indicators for an activity 
proceeding on the basis of a CEE. An 
operator may also need to carry out 
monitoring in order to assess and verify 
the impact of an activity for which an 
IEE would be prepared. For activities 
that require an IEE, an operator should 
be able to use procedures currently 
being voluntarily utilized by operators 
to provide the required information. 
Should an activity require a CEE, the 
operator should consult with EPA to: (a) 
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Identify the monitoring regime 
appropriate to that activity, and (b) 
determine whether and how the 
operator might utilize relevant 
monitoring data collected by the U.S. 
Antarctic Program. OFA would consult 
with the National Science Foundation 
and other interested Federal agencies 
regarding the monitoring regime. 

In cases of emergency relating to the 
safety of human life or of ships, aircraft, 
equipment and facilities of high value, 
or the protection of the environment 
which would require an activity to be 
undertaken without completion of the 
documentation procedures set out in the 
Final Rule, the operator would need to 
notify the Department of State within 15 
days of any activities which would have 
otherwise required preparation of a CEE, 
and provide a full explanation of the 
activities carried out within 45 days of 
those activities. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9 and are 
identified on the form and/or 
instrument, if applicable. 

Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to average 1,548 hours 
annually, or 70 hours per response. This 
hourly burden reflects annual 
submission of different levels of 
environmental documentation by an 
anticipated 22 respondents (e.g., U.S.- 
based nongovernmental operators). 
Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

Respondents/Affected Entities: 
Entities potentially affected are all 
nongovernmental operators with 
activities in Antarctica, including tour 
operators. 

Estimated Number of 
22. 


Frequency of Response: Annually. 


Estimated Total Annual Hour Burden: 


1,548. 

Estimated Total Annual Cost: 
$124,000, includes $4,000 annualized 
capital or O&M costs and $120,000 
annual labor costs. 

Changes in the Estimates: There is an 
increase of 986 hours and $4,000 in the 
total estimated burden currently _ 
identified in the OMB Inventory of 
Approved ICR Burdens. This increased 
adjustment is the result of an increase 
in the number of respondents 
anticipated during the 3-year ICR 
renewal period and the level of 


environmental documentation EPA 


anticipates the respondents will submit. 
Dated: October 26, 2004. 

Joseph A. Sierra, 

Acting Director, Collection Strategies 

Division. 

[FR Doc. 04—24415 Filed 11—1—04; 8:45 am] 

BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ORD—2004-0016, FRL-7832-9] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request; Application of 
Measures of Spontaneous Motor 
Activity for Behavioral Assessment in 
Human Infants, EPA ICR Number: 
2166.01 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that EPA is planning to submit a 
proposed Information Collection 
Request (ICR) to the Office of 
Management and Budget (OMB). This is 
a request for a new collection. Before 
submitting the ICR to OMB for review 
and approval, EPA is soliciting 
comments on specific aspects of the 
proposed information collection as 
described below. 

DATES: Comments must be submitted on 
or before January 3, 2005. 

ADDRESSES: Submit your comments, 
referencing docket ID number ORD- 
2004-0016, to EPA online using 
EDOCKET (our preferred method), by e- 
mail to ord.docket@epa.gov, or by mail 
to: EPA Docket Center, Environmental 
Protection Agency, ORD Docket 28221- 
T, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Susan Auby, Environmental Protection 


Agency, Office of Information 
Collection, Mail Code 28221T, 1200 
Pennsylvania Ave., NW., Washington, - 
DC 20460; telephone number: (202) 
566-1672; fax number: (202) 566-1753; 
e-mail address: auby.susan@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
established a public docket for this ICR 
under Docket ID number ORD—2004— 
0016, which is available for public 
viewing at the Office of Research and 
Development Docket in the EPA Docket 
Center (EPA/DC), EPA West, Room 
B102, 1301 Constitution Ave., NW., 


’ Washington, DC. The EPA Docket 


Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 


’ through Friday, excluding legal 


holidays. The telephone number for the 
Reading Room is (202) 566-1744, and 
the telephone number for 1752XXXX. 
An electronic version of the public 
docket is available through EPA Dockets 
(EDOCKET) at http://www.epa.gov/ 
edocket. Use EDOCKET to obtain a copy 
of the draft collection of information, 
submit or view public comments, access 
the index listing of the contents of the 
public docket, and to access those 
documents in the public docket that are 
available electronically. Once in the 
system, select ‘‘search,” then key in the 
docket ID number identified above. 

Any comments related to this ICR 
should be submitted to EPA within 60 
days of this notice. EPA’s policy is that 


_ public comments, whether submitted 


electronically or in paper, will be made 
available for public viewing in 
EDOCKET as EPA receives them and 
without change, unless the comment 
contains copyrighted material, CBI, or 
other information whose public 
disclosure is restricted by statute. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 


* version of the comment that is placed in 


EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the elecironic docket, see EPA’s 
Federal Register notice describing the 
electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov/ 


edocket. 


Affected Entities: Entities potentially 
affected by this action are families with 
children between 4 and 14 months of 
age residing in the Research Triangle 
Park, NC area. 
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~ Title: Application of Measures of 
Spontaneous Motor Activity for 
Behavioral Assessment in Human 
Infants. 

Abstract: The goal of the proposed 
information collection is to test a 
method to collect data that would be 
used to quantitatively characterize 
spontaneous motor activity in young 
children between the ages of 4 and 24 
months. Data from the study will be 
used to (1) identify sources. of variance 
in infants’ and toddlers’ daily activity 
levels, (2) estimate the number of days 
of activity measurement that would be 
necessary to reliably measure these 
activities, and (3) investigate the 
potential association between activity 
measures averaged over long periods of 
time (e.g., days) and activity measures 
averaged over the duration of a specific 
event. Data will be analyzed and used 
to help EPA determine the best way to 
gather reliable data to further examine 
the effects of exposure to neurotoxicants 
on development in young children. The 
information will appear in the form of 
final EPA reports and journal articles 
and will be made publically available. 
An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid OMB control 
number. The OMB control numbers for 
EPA’s regulations in 40 CFR are listed 
in 40 CFR part 9. 

The EPA would like to solicit 
comments to: 

(i) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility; 

(ii) Evaluate the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(iii) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(iv) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 


use of appropriate automated electronic, 


mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 
Burden Statement: Two hundred and 
twenty parent-child dyads will be 
invited to a laboratory for an initial 
visit, where the study examiner will 
obtain consent and place small, 
lightweight device called an 
accelerometer on the child’s ankle or 
wrist. This will take approximately 30 
minutes per dyad and result in a burden 


of 110 hours. Children will wear the 
accelerometer, which produces activity 
measures, for a 7-day monitoring period 
(day and night). After the accelerometer 
has been placed, the parent will 
complete either the Infant Behavioral 
Questionnaire Revised (IBQ-R) (for 
children under the age of 12 months) of 
the Infant Toddler Social and Emotional 
Assessment (ITSEA) (for children over 
the age of 12 months), and results will - 
be used to assess the child’s 
temperament. Administration of either 
the IBQ-R or the ITSEA takes on average 
30 minutes, resulting in a burden of 110 
hours. During the lab visit, the study 
examiner will administer the Peabody 
Developmental Motor Scale, 2nd 
Edition (PMDS-—2) to the child; any 
child not falling into the normal range 
of motor activity will not be asked to 
continue in the study. Administration of 
the PMDS-2 takes, on average, 45 
minutes. This corresponds to a burden 
of 165 hours for the study population. 
Children continuing in the study will 
participate in a brief unstructured play 
activity before leaving the lab. 


If a child is in the normal range of 
motor development, the parent will be 
provided with a 7-day Time Activity 
Diary on which the parent will record 
the beginning and ending time of each 
activity, using a list of coded responses. 
Each parent will spend approximately 
45 minutes per day for each of the 7 
study days completing the Time 
Activity Diary. This corresponds to 5.25 
hours per individual or 1,155 hours for 
the study population (5.25 x 220). At 48 
hour intervals the study examiner will 
visit the child’s home to retrieve 
accelerometer data. At the end of the 7- 
day data collection period, the study 
examiner will visit the home of each 
dyad to collect the accelerometer and 
Time Activity Diary. Each of these visits 
will take approximately 30 minutes, 
resulting in 198 hours of response 
burden. Thus, the total burden for 220 


_ parent-child dyads is estimated to be 


1,738 hours. The data collection will be 
scheduled over 12 months. There are no 
direct respondent costs for this data 
collection. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and ~ 


requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

Dated: October 19, 2004. 
Rebecca Calderon, 
Director, Human Studies Division, National 
Health and Environmental Effects Research 


Laboratory, Office of Research and 
Development. 


[FR Doc. 04-24416 Filed 11—1—04; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 


AGENCY ; 
[OW-2004-0013; FRL-7832-3] 


Agency Information Collection 
Activities; Submission to OMB for 


. Review and Approval; Comment 


Request; EPA Strategic Plan 
information on Source Water 
Assessment and Protection (Renewal), 
EPA ICR Number 1816.03, OMB 
Control No. 2040-0197 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. ~ 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that an Information Collection Request 
(ICR) has been forwarded to the Office - 
of Management and Budget (OMB) for 
review and approval. This is a request 
to renew an existing approved 
collection. This ICR is scheduled to 
expire on October 31, 2004. Under 
OMB, regulations, the Agency may 
continue to conduct or sponsor the 
collection of information while this 
submission is pending at OMB. This ICR 
describes the nature of the information 
collection and its estimated burden and 
cost. 

DATES: Additional comments may be 
submitted on or before December 2, 
2004. 


' ADDRESSES: Submit your comments, 


referencing docket ID number OW- 
2004-0013, to (1) EPA online using 
EDOCKET (our preferred method), by e- 
mail to OW-Docket@epa.gov, or by mail 
to: EPA Docket Center, Environmental 
Protection Agency, Water Docket, Mail 
Code 4101T, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460, and (2) 
OMB at: Office of Information and 
Regulatory Affairs, Office of 
Management and Budget (OMB), 
Attention: Desk Officer for EPA, 725 
17th Street, NW., Washington, DC 
20503. 
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FOR FURTHER INFORMATION CONTACT: Roy 

Simon, Office of Ground Water and 

Drinking Water, Mail Code 4606M, 

Environmental Protection Agency, 1200 

_ Pennsylvania Ave., NW., Washington, 
DC 20460; telephone number: (202) 
564-3868; fax number: (202) 564-3756; 
e-mail address: simon.roy@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to OMB for 
review and approval according to the 
procedures prescribed in 5 CFR 1320.12. 
On August 18, 2004 (69 FR 51283), EPA 
sought comments on this ICR pursuant 

‘to 5 CFR 1320.8(d). EPA received no 
comments. 

EPA has established a public docket 
for this ICR under Docket ID No. OW- 
2004-0013, which is available for public 
viewing at the Water Docket in the EPA 
Docket Center (EPA/DC), EPA West, 
Room B102, 1301 Constitution Ave., 
NW., Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566-1744, and 
the telephone number for the Water 
Docket is (202) 566—2426. An electronic 

version of the public docket is available 
through EPA Dockets (EDOCKET) at 
http://www.epa.gov/edocket. Use 
EDOCKET to submit or view public 
comments, access the index listing of 
the contents of the public docket, and to 
access those documents in the public 
docket that are available electronically. 
Once in the system, select ‘‘search,”’ 
then key in the docket ID number 
identified above. 

Any comments related to this ICR 
should be submitted to EPA and OMB © 
within 30 days of this notice. EPA’s 
policy is that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing in EDOCKET as EPA receives 
them and without change, unless the — 
comment contains copyrighted material, 
CBI, or other information whose public 
disclosure is restricted by statute. When 
EPA identifies a comment containing ~ 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 


electronic docket at 67 FR 38102 (May 
31, 2002), or go to hitp://www.epa.gov/ 
edocket. 

Title: EPA Strategic Plan Information 
on Source Water Assessment and 
Protection (Renewal). ° 

Abstract: Section 1453(a)(3) of the — 
Safe Drinking Water Act requires States 
to submit to EPA a Source Water 
Assessment Program within 18 months 
after issuance of the national guidance 
on State Source Water Assessment and 
Protection Programs, which was issued 
by EPA on August 5, 1997. Upon EPA 
approval of the programs, States 
conducted source water assessments of 
their public water systems. The 
assessment program is completed 
relative to the SDWA, because state 
assessments were required to be 
completed three and a half years after 
approval of a State’s program. The 
burden and cost associated with any 
remaining assessment work has already 
been calculated under previous ICRs. 

The EPA Strategic Plan (2003-2008) 
includes source water assessment and 
protection program measures to describe 
the voluntary source water protection 
actions taken at the local or regional 
level, based on the results of completed 
source water assessments. This 
information is collected from States to 
understand, in aggregate, the results of 
State assessments and the protection 
actions based on those assessments, and 
to measure progress toward the 
Agency’s strategic goal that, by 2008, 
50% of source water areas for 
community water systems will achieve 
minimized risk to public health. ~ 
(““Minimized risk” is achieved by 
substantial implementation, as 
determined by the State, of source water 
protection actions in a source water 
protection strategy.) The information is 
generated under the authority of section 
1453 (a)(3) of the Safe Drinking Water 
Act and being collected under EPA’s 
Office of Water National Program 
Guidance. 

EPA is collecting, on a voluntary 
basis, data from the States related to the 
status of assessment completion, the 
most prevalent and most threatening 
sources of contamination, overall risk to 
source waters, and progress toward 
substantial implementation of 
prevention strategies for all community 
water system source water areas. This 
data is generated under the authority of 
section 1453(a)(3) of the Safe Drinking 
Water Act. While implementing source 
water protection programs is not 
required under the Act, Drinking Water 
State Revolving Fund monies under 
section 1452 of the Safe Drinking Water 
Act may be used, and are being used, for 
activities to support these efforts. 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9 and are 
identified on the form and/or 
instrument, if applicable. 


Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to average 81 hours per 
response. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 


Respondents/Affected Entities: States, 
Puerto Rico, and the District of 
Columbia. 


Estimated Number of Respondents: 
52. ; 


Frequency of Response: Annually. 


Estimated Total Annual Hour Burden: 
4,212 hours. 


Estimated Total Annualized Cost 


‘Burden: $1,278,000, includes 


$1,122,000 annual capital startup costs, 
$0 annual O&M costs and $156,000 
annual labor costs. 


Changes in the Estimates: There is a 
decrease of 2,604,575 hours in the total 
estimated burden currently identified in 
the OMB Inventory of Approved ICR 
Burdens. This decrease is due to the 
shifting of efforts toward reporting only 
on assessment results and voluntary 
prevention activities, rather than on all 
the statutory required assessment 
actions under the previous ICR. 

Dated: October 26, 2004. 

Joseph A. Sierra, 

Acting Director, Collection Strategies — 
Division. 

[FR Doc. 04-24418 Filed 11-1--04; 8:45 am] 
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ENVIRONMENTAL PROTECTIO 
AGENCY 


[OAR-2004-0081; FRL-7832-4] 


Agency Information Collection 
Activities; Submission to OMB for 
Review. and Approval; Comment 
Request; Prevention of Significant 
Deterioration Non-Attainment Area 
New Source Review (Renewal), ICR 
Number 1230.17, OMB Number 2060-— 
0003 


AGENCY: Environmental Protection 
Agency (EPA). 
- ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that an Information Collection Request 
(ICR) has been forwarded to the Office ~ 
of Management and Budget (OMB) for 
review and approval. This is a request 
to renew an existing approved 
collection. This ICR is scheduled to 
expire on October 31, 2004. Under OMB 
regulations, the Agency may continue to 
conduct or sponsor the collection of 
information while this submission is 

* pending at OMB. This ICR describes the 
nature of the information collection and 
its estimated burden and cost. 


DATES: Additional comments may be 
submitted on or before December 2, 
2004. . 


ADDRESSES: Submit your comments, 
referencing docket ID number OAR- 
2004-0081, to (1) EPA online using 
EDOCKET (our preferred method), or by 
mail to: Environmental Protection - 
Agency, EPA Docket Center (EPA/DC), 
Air and Radiation Docket and 
Information Center, Mail Code 6102T, 
1200 Pennsylvania Avenue, NW., 
Washington, DC 20460, and (2) OMB at: 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attention: Desk Officer 
for EPA, 725 17th Street, NW., 

. Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: Juan 
E. Santiago, Information Transfer and 
Program Integration Division (C339—03), 
U.S. EPA Office of Air Quality Planning 
and Standards, Research Triangle Park, 
North Carolina 27711, telephone 
number: (919) 541-1084; fax number 
(919) 541-5509; e-mail address: 
santiago.juan@epa.gov. 


SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to. OMB for 
review and approval according to the 


procedures prescribed in 5 CFR 1320.12. 


On August 3, 2004 (69 FR 46532), EPA 
- sought comments on this ICR pursuant 


to 5 CFR 1320.8(d). EPA received one 
comment and has addressed the ~ 
comments received. 

EPA has established a public docket 
for this ICR under Docket ID No. OAR- 
2004-0081, which is available for public 
viewing at the Air and Radiation Docket 
and Information Center in the EPA 
Docket Center (EPA/DC), EPA West, 
Room B102, 1301 Constitution Avenue, 
NW., Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566-1744, and 
the telephone number for the Air and 
Radiation Docket and Information 
Center is (202) 566-1742. An electronic 
version of the public docket is available 
through EPA Dockets (EDOCKET) at 
http://www.epa.gov/edocket. Use 
EDOCKET to submit or view public 
comments, access the index listing of 
the contents of the public docket, and to 
access those documents in the public 
docket that are available electronically. 
Once in the system, select “search,” 
then key in the docket ID number 
identified above. 

Any comments related to this ICR 
should be submitted to EPA and OMB 
within 30 days of this notice. EPA’s 
policy is that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing in EDOCKET as EPA receives 
them and without change, unless the 
comment contains copyrighted material, 
confidential business information (CBI), 
or other information whose public 
disclosure is restricted by statute.. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not | 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 
electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov/ 
edocket. 

Title: Prevention of Significant 
Deterioration Non-Attainment Area New 
Source Review (Renewal). 

Abstract: Part C of the Clean Air Act 
(Act)—‘‘Prevention of Significant 
Deterioration,’ and Part D—‘‘Plan 
Requirements for Nonattainment 


Areas,” require all States to adopt 
preconstruction review programs for 
new or modified stationary sources of 
air pollution. In addition, the provisions 
of Section 110 of the Act include a 
requirement for States to have a 
preconstruction review program to 
manage the emissions from the 
construction and modification of any 
stationary source of air pollution to 
assure that the National Ambient Air 
Quality Standards (NAAQS) are 
achieved and maintained. Implementing 
regulations for these three programs are 
promulgated at 40 CFR 51.160 through 
51.166 and 40 CFR 52.21 and 52.24. 


In order to receive a construction 
permit for a major new source or major 
modification, the applicant must 
conduct the necessary research, perform 
the appropriate analyses and prepare 
the permit application with 
documentation to demonstrate that their 
project meets all applicable statutory 
and regulatory New Source Review 
(NSR) requirements. Specific activities 
and requirements are listed and 
described in the Supporting Statement 
for the ICR. 


Reviewing authorities, either State, 
local or Federal, review the permit 
application and provide for public 
review of the proposed project and issue 
the permit based on their consideration 
of all technical factors and public input. 
The EPA, more broadly, reviews a 
fraction of the total applications and 
audits the State and local programs for 
their effectiveness. Consequently, 
information prepared and submitted by 
the source is essential for the source to 
receive a permit, and for Federal, State 
and local environmental agencies to 
adequately review the permit 
application and thereby properly 
administer and manage the NSR 
programs. 

Information that is collected and 
handled according to EPA’s policies is 
set forth in Title 40, chapter 1, part 2, 
subpart B—Confidentiality of Business 
Information (see 40 CFR part 2). See also 
section 114(c) of the Act. 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9 and are 
identified on the form and/or 
instrument, if applicable. 

Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to be broken down as follows: 
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Type of permit action 


Major 
PS 


Number of sources 


265 


Burden Hours per Response: 
Industry 


839 


Permitting Agencies 


Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

Respondents/Affected Entities: 
Industrial plants, State and local 
permitting agencies. 

Estimated Number of Respondents: 
150,723. 

Frequency of Response: 1 per 
respondent. 

Estimated Total Annual Hour Burden: 
5,851,126 hours. 

Estimated Total Annual Cost: 
$339,938,463, which includes $0 annual 
capital/startup costs, $0 annual O&M 
costs, and $339,938,463 annual labor 
costs. 

Changes in the Estimates: There is an 
increase of 972,492 hours in the total 
estimated burden currently identified in 
the OMB Inventory of Approved ICR 
Burdens. This increase is due to the 
upward adjustment in the number of 
minor source actions estimated for this 
renewal. _ 

Dated: October 26, 2004. 

Joseph A. Sierra, 

Acting Director, Collection Strategies 
Division. 

{FR Doc. 04—24419 Filed 11—1—04; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-7833-2] 
Meeting of the National Drinking Water 


Advisory Counéil Notice of Public 
Meeting 


AGENCY: Environmental Protection 
Agency. 


ACTION: Notice. 


SUMMARY: Under Section 10(a)(2) of 
Public Law 92-423, “The Federal 
Advisory Committee Act,” notice is 
hereby given of a meeting of the 
National Drinking Water Advisory 
Council (NDWAC), established under 
the Safe Drinking Water Act, as 
amended (42 U.S.C. 300f et seq.). The 
primary purpose of this meeting is for 
the Council to meet with representatives 
of the Environmental Protection Agency 
(EPA) and the Centers for Disease 
Control and Prevention (CDC) to discuss 
public health issues related to the 
nation’s drinking water. Of particular 
interest are the review and revision of 
existing drinking water program 
indicators and measures and the 
development of new indicators/ 
measures that are clearly focused on 
public health protection. Updates on 
other EPA and CDC drinking water 
program activities will be presented, if 
sufficient time is available. 

DATES: The Council meeting will be 
held on December 1, 2004, from 8:30 
a.m. until 5:30 p.m., and December 2, 
2004, from 8:30 a.m. until noon, eastern 
time. 

ADDRESSES: The meeting will be held at 
the Atlanta Marriott Marquis, located at 
265 Peachtree Center Avenue, Atlanta, 
Georgia. 

FOR FURTHER INFORMATION CONTACT: 
Members of the public who would like 
to attend the meeting, present an oral 
statement, or submit a written 
statement, should contact Clare 
Donaher, by phone at (202) 564-3787, 
by e-mail at donaher.clare@epa.gov, or 
by regular mail at the U.S. 
Environmental Protection Agency, 
Office of Ground Water and Drinking 
Water (MC 4601M), 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 
SUPPLEMENTARY INFORMATION: The 
meeting is open to the public. The 
Council encourages the public’s input 
and will allocate one hour (4:30—5:30 
p.m.) during the first day of the meeting 
for this purpose. Oral statements will be 
limited to five minutes. It is preferred 
that only one person present the 
statement on behalf of a group or 
organization. To ensure adequate time 
for public involvement, individuals or 
organizations interested in presenting 


an oral statement should notify Clare 
Donaher by telephone at (202) 564-3787 
no later than November 15, 2004. Any 
person who wishes to file a written 
statement can do so before or after a 
Council meeting. Written statements 
received by November 15, 2004, will be 
distributed to all members of the 
Council before any final discussion or 
vote is completed. Any statements 
received November 15, 2004, or after the 
meeting will become part of the 
permanent meeting file and will be 
forwarded to the Council members for 
their information. Any person needing 
special accommodations at this meeting, 
including wheelchair access, please 
contact Clare Donaher (see FOR FURTHER 
INFORMATION CONTACT section). 
Arrangements need to be made at least 
five (5) business days before the meeting 
so that appropriate special 
accommodations can be made. 


Dated: October 26, 2004. 
Cynthia C. Dougherty, 


Director, Office of Ground Water and Drinking 
Water. 


{FR Doc. 04—24412 Filed 11-1-04; 8:45 am] 
BILLING CODE 6560—50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-7831-7] 


Notice of Availability of Draft NPDES 
General Permits for Discharges From 
Groundwater Remediation and 
Miscellaneous Surface Water 
Discharge Activities in the States of 
Massachusetts and New Hampshire 
and Indian Country Lands in the State 
of Massachusetts 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of Availability of Draft 
NPDES General Permits MAG910000 
and NHG910000. 


SUMMARY: The Director of the Office of 
Ecosystem Protection at the 
Environmental Protection Agency’s New 
England Regional Office (EPA—NE), is 
proposing to issue National Pollutant 
Discharge Elimination System (NPDES) 
general permits to cover the discharge of 
contaminated waters primarily related 
to groundwater remediation activities. 
The general permits also cover a number 
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of miscellaneous discharges, including 
from: Construction projects where 
chemical contamination is present; well 
development or rehabilitation and 
aquifer pump testing at formerly 
contaminated sites; clean-up of 
industrial sumps; pump-out of utility 
vaults and manholes; hydrostatic testing 
of pipelines and tanks; and short-term 
testing at dredging projects not covered 
by a permit issued by the Corps 
of Engineers. 

-The proposed permits cover 
discharges to surface receiving waters 
(waters of the United States) in the State 
of New Hampshire (NH), the 
Commonwealth of Massachusetts (MA), 
as well as in Indian Country lands 
located in Massachusetts. These general 
permits do not cover new sources as 
defined under 40 CFR 122.2. The 
purpose of this document is for 
soliciting public comment on the 
proposed general permits. 

DATES: Interested persons may submit 
written comments on the draft general 
permits to EPA Region 1 at the address 
given in the ADDRESSES section of this 
notice. Written comments must-be 
received by EPA or postmarked by 
midnight on December 17, 2004. 

Within the comment period, 
interested persons may also request in 
writing a public hearing pursuant to 40 
CFR 124.12 concerning the draft general 
permits. Such requests shall state the 
nature of the issues proposed to be 
raised at the hearing. A public hearing 
may be held at least thirty days after 
public notice whenever the Regional 
Administrator finds that response to this 
notice indicates significant public 
interest. In reaching a final decision on 
this draft permit, the Regional 
Administrator will respond to all 
significant comments and make 
responses available to the public at 
EPA’s Boston office. All public 
comments or requests for a public 
hearing must be submitted to the 
address below. 

ADDRESSES: Written comments 
submitted in response to this public 
notice may be hand delivered or mailed 
to: Mr. Roger A. Janson, Director, 
NPDES Permits Unit, Office of 
Ecosystem Protection (mail code: 
CPE),US EPA-NE, 1 Congress St, Suite 
1100, Boston, MA 02114-2023. 

EPA also requests that comments be 
sent via e-mail to 
Rapp.Steve@EPA.GOV. However, no 
facsimiles (faxes) will be accepted. 

A copy of all comments an 
supporting materials should also be 
submitted to: 

In MA: Mr. Paul Hogan, NPDES Permit 

Unit, MA Dept. of Env. Protection, 


627 Main Street, Worcester, MA 
01608. 

In NH: Mr. George Berlandi, NH Dept. 
of Env. Services, Wastewater 
Engineering Bureau, P.O. Box 95, 
Concord, NH 03302-0095. 


FOR FURTHER INFORMATION CONTACT: 
Additional information concerning the 
final permit may be obtained between 
the hours of 8 a.m. and 4 p.m., Monday 
through Friday, excluding holidays, 
from Steven Rapp, Office of Ecosystem 
Protection, EPA—NE, 1 Congress St., 
Suite 1100 (mail code: CPE), Boston, 
MA 02114-2023; telephone: 617-918- 
1551; e-mail: Rapp.Steve@epa.gov. The 
draft permits are based on an 
administrative record. The record is 
available for public review at the EPA 
Region 1 address listed above. Copies of 
information in the record are available 
upon request. A reasonable fee may be 
charged for copying. 


SUPPLEMENTARY INFORMATION: The 
proposed general permits include 
administrative requirements, effluent 
limitations for freshwaters and marine 
waters, monitoring requirements, as 
well as other standards, conditions, 
prohibitions, and management 
practices. A Fact Sheet has also been 
prepared for the general permits. The 
Fact Sheet sets forth the principal 
factual, legal, and policy information 
considered in the development of the 
draft permits, as well as a description of 
the types of discharges eligible for 
permit coverage under the general 
permits. 

The draft general permit and Fact 
Sheet and suggested forms may be 
viewed and downloaded over the 
Internet via the EPA-Region 1 Web site. 
For dischargers in Massachusetts, see: 
http://www.epa.gov/ne/npdes/ 
mass.html. For dischargers in New 
Hampshire, see: http://www.epa.gov/ne/ 
npdes/newhampshire.html). To obtain a 
paper copy of the permits and Fact 
Sheet, including suggested notice forms, 
please contact EPA—NE using the 
contact information provided in the 
ADDRESSES section of this notice. 

When the general permits are issued, 
the notice of final issuance will be 
published in the Federal Register. The 
general permits shall be effective on the 
date specified in the notice of final 
issuance of the general permits 
published in the Federal Register and 
will expire five years from the effective 
date. 


Dated: October 20, 2004. 
Robert W. Varney, 
Regional Administrator, Region 1. 
{FR Doc. 04—24417 Filed 11—1-04; 8:45 am] 
BILLING CODE 6560-50-P 


EXECUTIVE OFFICE OF THE 
PRESIDENT 


Office of Administration; Notice of 
Meeting of the Commission on the 
Intelligence Capabilities of the United 
States Regarding Weapons of Mass 
Destruction 


"ACTION: Notice. 


SUMMARY: The Commission on the 
Intelligence Capabilities of the United 
States Regarding Weapons of Mass 
Destruction (‘‘Commission’’) will meet 
in closed session on Wednesday, 
November 17, 2004, and Thursday, 
November 18, 2004, in its offices in 


. Arlington, Virginia. 


Executive Order 13328 established the , 
Commission for the purpose of assessing 
whether the Intelligence Community is 
sufficiently authorized, organized, 
equipped, trained, and resourced to 
identify and warn in a timely manner of, 
and to support the United States 
Government’s efforts to respond to, the 
development of Weapons of Mass 
Destruction, related means of delivery, 
and other related threats of the 21st 
Century. This meeting will consist of 
briefings and discussions involving 
classified matters of national security, 
including classified briefings from 
representatives of agencies within the 
Intelligence Community; Commission 
discussions based upon the content of 
classified intelligence documents the 
Commission has received from agencies 
within the Intelligence Community; and 
presentations concerning the United 
States’ intelligence capabilities that are 
based upon classified information. 
While the Commission does not 
concede that it is subject to the 
requirements of the Federal Advisory 
Committee Act (FACA), 5 United States 
Code Appendix 2, it has been 


determined that the November 17-18 


meeting would fall within the scope of 
exceptions (c)(1) and (c)(9)(B) of the 
Sunshine Act, 5 United States Code, 
Sections 552b(c)(1) & (c)(9)(B); and thus 
could be closed to the public if FACA 
did apply to the Commission. 

DATES: Wednesday, November 17, 2004 


_ (9. a.m. to 5 p.m.) and Thursday, 


November 18, 2004. (9 a.m. to 2 p.m.). 
ADDRESSES: Members of the public who 
wish to submit a written statement to 
the Commission are invited to do so by 
facsimile at (703) 414-1203, or by mail. 
at the following address: Commission 
on the Intelligence Capabilities of the 
United States Regarding Weapons of 
Mass Destruction, Washington, DC 
20503. Comments also may be sent to 
the Commission by e-mail at 
comments@wmd.gov. 
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FOR FURTHER INFORMATION CONTACT: 
Brett C. Gerry, Associate General 
Counsel, Commission on the 
Intelligence Capabilities of the United 
States Regarding Weapons of Mass 
Destruction, by facsimile, or by 
telephone at (703) 414-1200. 


Victor E. Bernson, Jr., 


Executive Office of the President, Office of 
Administration, General Counsel. 


[FR Doc. 04—24468 Filed 11—1—04; 8:45 am] 
BILLING CODE 3130-wS-P 


FEDERAL COMMUNICATIONS 
_COMMISSION 


[CC Docket No. 97-90; CCB/CPD File No. 
97-12; DA 04-2055] 


Requests of US West 
Communications, Inc. for 
interconnection Cost Adjustment 
Mechanisms; Petition for Declaratory 
Ruling and Contingent Petition for 
Preemption 


AGENCY: Federal Communications 
Commission. 

ACTION: Notice; termination of 
proceeding. 


SUMMARY: This document isa 
notification of final termination of the 
Requests of US West Communications, 
Inc. (US West) for Interconnection Cost 
Adjustment Mechanisms (ICAM); 
Petition for Declaratory Ruling and 
Contingent Petition for Preemption. US 
West (now Qwest) never pursued 
recovery of interconnection costs 
through ICAM surcharges, and the 
petition was dismissed without 
prejudice unless any interested party 
provided notice that a genuine dispute 
remained to be resolved. No such 
notices were received, and parties are 
notified that this proceeding has been 
terminated. 


DATES: This proceeding has been 
terminated as of September 29, 2004. 
FOR FURTHER INFORMATION CONTACT: Julie 
Saulnier, Wireline Competition Bureau, 
Pricing Policy Division, (202) 418-1530. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Public Notice in CC 
Docket No. 97-90, CCB/CPD File No. 
97-12, released October 20, 2004. The 
complete text of the Public Notice is 
available for public inspection Monday 
through Thursday from 8 a.m. to 4:30 
p.m. and Friday from 8 a.m. to 11:30 
a.m. in the Commission’s Consumer and 
Governmental Affairs Bureau, Reference 
Information Center, Room CY—A257, 
445 Twelfth Street, SW., Washington, 
DC 20554. The complete text is 
available also on the Commission’ 


Internet site at http://www.fcc.gov. On 
July 9, 2004, the Wireline Competition 
Bureau’s Pricing Policy Division issued 
an order stating the US West’s Petition 
for Declaratory Ruling and Contingent 
Petition for Preemption would be 
dismissed without prejudice effective 30 
days after publication of the order in the 
Federal Register, unless the Bureau 
received notice from any interested 
party that there was still a genuine 
dispute that remained to be resolved. A 
summary of the order was published in 
the Federal Register on August 30, 
2004. See 69 FR 52904, August 30, 2004. 
The Bureau received no notices within 
30 days of that date. Therefore, the 
proceeding was terminated as of 
September 29, 2004. 


Federal Communications Commission. 
Jeffrey J. Carlisle, 

Chief, Wireline Competition Bureau. 

[FR Doc. 04—24435 Filed 11-1—04; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL ELECTION COMMISSION 
Sunshine Act Notices 


* * * * * 


DATE AND TIME: Thursday, October 28, 
2004 at 10 a.m. 

PLACE: 999 E Street, NW., Washington, 
DC (Ninth Floor). 

STATUS: This meeting will be open to the 
public. 

The following item was added to the 
agenda: Final rules on Coordinated and 
Independent Expenditures by Party 
Committees (11 CFR 109.35). 

DATE AND TIME: Thursday, November 4, 
2004 at 10 a.m. 

PLACE: 999 E Street, NW., Washington, 
DC (Ninth Floor). 

STATUS: This meeting will be open to the 
public. 

ITEMS TO BE DISCUSSED: Correction and 
Approval of Minutes. Draft Advisory 
Opinion 2004-39: Washington State 
Republican Party by Chris Vance, 
Chairman. Routine Administrative 
Matters. 


* * * * * 


DATE AND TIME: Tuesday, November 9, 
2004 at 10 a.m. 

PLACE: 999 E Street, NW., Washington, 
DC (Ninth Floor). 

STATUS: This meeting will be closed to 
the public. 

ITEMS TO BE DISCUSSED: Compliance 
matters pursuant to 2 U.S.C. 437g. 
Audits conducted pursuant to 2 U.S.C. 
437g, 438(b), and title 26, U.S.C. Matters 
concerning participation in civil actions 
or proceedings or arbitration. Internal 


personnel rules and procedures or 
matters affecting a particular employee. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Robert Biersack, Acting Press Officer, 
telephone: (202) 694-1220. 


Mary W. Dove, 
Secretary of the Commission. . 


[FR Doc. 04--24469 Filed 10-28-04; 4:14 pm] 
BILLING CODE 6715-01-M 


FEDERAL RESERVE SYSTEM 


Agency information collection 
activities: Announcement of Board 
approval under delegated authority 
and submission to OMB 


SUMMARY: Background 

Notice is hereby given of the final 
approval of proposed information 
collection by the Board of Governors of 
the Federal Reserve System (Board) 
under OMB delegated authority, as per 
5 CFR 1320.16 (OMB Regulations on 
Controlling Paperwork Burdens on the 
Public). Board—approved collections of 
information are incorporated into the 
official OMB inventory of currently 
approved collections of information. 
Copies of the OMB 83-Is and supporting 
statements and approved collection of 
information instrument(s) are placed 
into OMB’s public docket files. The 
Federal Reserve may not conduct or 
sponsor, and the respondent is not 
required to respond to, an information 
collection that has been extended, 
revised, or implemented on or after 
October 1, 1995, unless it displays a _ 
currently valid OMB control number. 
FOR FURTHER INFORMATION CONTACT: 
Federal Reserve Boasd Clearance Officer 
—Cindy Ayouch—Division of Research 
and Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551 (202-452-3829) 

OMB Desk Officer-Mark Menchik— 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office Building, 
Room 10235, Washington, DC 20503, or 
email to mmenchik@omb.eop.gov 


Final approval under OMB delegated 
authority of the implementation of the 
following report: 


Report title: Quantitative Impact 
Study and Loss Data Collection 
Exercise. 

Agency form number: FR 3045. 

OMB Control number: 7100-0303. 

Frequency: One time. 

Reporters: Bank holding companies. 

Annual reporting hours: QIS—4: 7,000 
hours; LDCE: 1,000 hours 

Estimated average hours per response: 
QIS—4: 280 hours; LDCE: 40 hours 
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Number of respondents: 25 bank 
holding companies. 

General description of report: This 
information collection is voluntary (12 
U.S.C. 1844) and is given confidential 
. treatment (5 U.S.C. 552(b)(4)). 

Abstract: The Basel Committee on 
Banking Supervision (BCBS) has 
proposed new regulatory capital 
standards for internationally active 
banking institutions, (the “International 
Convergence of Capital Measurement 
and Capital Standards: A Revised 
Framework’’) (the Framework), to 
replace the current Capital Accord (the 
“International Convergence of Capital 
Measurement and Capital Standards”’) 
(1988 Capital Accord) that has been in 
place since 1988. The new Framework 
is more complex than the original 1988 
Capital Accord and is more risk— 
sensitive. It addresses the advances and 
innovations in financial instruments 
and risk measurement practices that 
have occurred during the past decade. 

As members of the BCBS, the federal 
banking agencies (the Federal Reserve, 
Comptroller of the Currency, Federal 
Deposit Insurance Corporation, and 
Office of Thrift Supervision) (the 
Agencies) share the common goal of 
promoting a capital standard that 
provides adequate safety and soundness 
to world financial markets in a way that 
is more sensitive to different levels of 
economic risk than the 1988 Capital 
Accord. To do this, the Agencies believe 
they must rely heavily on an 
institution’s internal risk measurement 
systems and its own quantitative 
assessment of risk, particularly for the 
largest, most complex, and highly 
sophisticated financial institutions. For 
other institutions, less complex capital 
standards could suffice. 

The Framework contains several 
alternative measures for calculating 
minimum regulatory capital 
requirements, but the Agencies are 
planning to adopt only the most 
advanced approaches for credit and 
operational risk for U.S. financial 
institutions. They further intend to 
make the new Framework mandatory for 
only a small number of large, complex 
financial institutions inthe United 
States and would allow other financial 
institutions that have adequate risk 
measurement systems and controls to 
“opt-in” to the new standard if they 
sought to do so. Those that did not opt- 
in would continue to operate under the 
current capital standard or future 
variations of that standard. The 
Agencies will conduct two distinct 
surveys that are part of this information 
collection to improve their 
understanding of the likely effects of the 
new Framework and to help in 


implementing new regulatory capital 
standards in the United States. This 
information collection consists of: (1) a 
quantitative impact study (QIS) and (2) 
an operational risk loss data collection 
exercise (LDCE). 


Quantitative Impact Study 


The QIS will be the fourth such study 
and will build on earlier versions that 
gathered information about each 
participant’s risk profile and risk 
measurement process in order to 
evaluate the likely effects of anew 
regulatory capital standard on U.S. 
banking organizations. On a best-efforts 
basis, participating financial institutions 
are being asked to provide information 
about the amount of credit exposures 
(e.g., loans and loan commitments) for 
each major loan portfolio (corporate, 
interbank, sovereign, and retail) and the 
risk characteristics of each portfolio, as 
indicated by internal measures of a 
loan’s probability of default (PD), loss 
given default (LGD), remaining 
maturity, and likelihood that currently 
undrawn lines of credit will be drawn. 
Exposures in each portfolio could be 
slotted into as many as twenty PD 
“bands” and a variety of maturity and 
LGD categories. Retail portfolios are to 
be further divided among first 
residential mortgages, home equity 
loans and lines of credit, credit card, 
and other retail exposures. To the extent 
possible, corporate exposures should 
differentiate between those arising from 
credit extended to small and medium 
sized firms versus credit extended to 
larger businesses, because the proposal 
assumes that smaller companies are 
generally less exposed to business 
cycles. These and other distinctions 
among exposures will parallel 
differences embodied in the new 
Framework and attempt, to the extent 
practicable, to reflect distinctions 
important to banks in pricing and 
measuring risk. 

Participants are also being asked to 
provide estimated capital requirements 
under the Framework for market risk 
and operational risk. 


Finally, participants are also being 
asked to complete a questionnaire to 
provide information about the internal 
procedures that were used in deriving 
the various indicators of portfolio risk 
(i.e., PDs, LGDs, etc.). They are also’ - 
being asked to describe the robustness 
of internal or external data used, critical 
assumptions made, and substantive 
deviations from proposed U.S. 
supervisory standards for deriving such 
parameters. 


Loss Data Collection Exercise 


Participants are also being asked to 
provide information about their internal 
loss data relating to operational risk in 
a loss data collection exercise. Internal 
loss data should include the amount of 
each individual operational loss 
exceeding a threshold, the internal 
business line, the event type, and the 
amount of any recoveries. 

Current Actions: The Agencies 
published a joint notice on August 16, 
2004 (69 FR 50443) and received no 
public comments. The information 
collection is unchanged from the one 
proposed in the first notice. However, 
the Board has agreed to take burden at 
the bank holding company level for this 
information collection for respondents 
that would have filed with the OCC. 
OTS and FDIC are contemporaneously 
conducting identical information 
collections from their regulated 
institutions. Because these two agencies 
address their information collection to 
less than ten respondents, they are not 
required to seek OMB approval of the 
collection. However, the data from these 
information collections will be 
combined with the information 
collection described in today’s notice, 
and all of the information collected will 
be analyzed jointly by the four banking 
agencies. 

Board of Governors of the Federal Reserve 
System, October 27, 2004. 

Robert deV. Frierson, 

Deputy Secretary of the Board. 

{FR Doc. 04-24408 Filed 11—-1-04; 8:45 am] 
BILLING CODE 6210-01-S 


Federal Reserve System 


Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: Board of 
Governors of the Federal Reserve 
System. 

TIME AND DATE: 12:00 p.m., Friday, 
November 5, 2004. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, 20th and C 
Streets, N.W., Washington, D.C. 20551. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, 
reassignments, and salary actions) 
involving individual Federal Reserve 
System employees. 

2. Any items carried forward from a 
previously announced meeting. 

FOR FURTHER INFORMATION CONTACT: - 
Michelle A. Smith, Director, Office of 
Board Members; 202-452-2955. 
SUPPLEMENTARY INFORMATION: You may 
call 202-452-3206 beginning at 


: 
| 
{ 
| 
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approximately 5 p.m. two business days 
before the meeting for a recorded 
announcement of bank-and bank 
holding company applications 

_ scheduled for the meeting; or you may 
contact the Board’s Web site at http:// 

www.federalreserve.gov for an electronic 
announcement that not only lists 
applications, but also indicates 
procedural and other information about 
the meeting. 


Board of Governors of the Federal Reserve 
System, October 29, 2004. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. 04—24582 Filed 10-29-04; 2:45 pm] 
BILLING CODE 6210-01-S 


FEDERAL TRADE COMMISSION 


Agency Information Collection 
Activities; Proposed Collection; | 
Comment Request; Extension 


AGENCY: Federal Trade Commission 
‘ FTC’ ’) 
ACTION: Notice. 


SUMMARY: The information collection 
requirements described below will be 
submitted to the Office of Management 
and Budget (‘‘OMB”’) for review, as 
required by the Paperwork Reduction 
Act (‘“‘PRA”’). The FTC is seeking public 
comments on its proposal to extend 
through September 30, 2007, the current 
PRA clearance for information 
collection requirements contained in its 
Used Motor Vehicle Trade Regulation 
Rule (‘Used Car Rule” or “Rule’’). That 
clearance was scheduled to expire on 
September 30, 2004. On September 14, 
2004, the OMB granted the FTC’s 
request for a short-term extension to 
November 30, 2004, to allow for this 
second opportunity to comment. 

DATES: Comments must be submitted on 
or before December 2, 2004. 

ADDRESSES: Interested parties are 
invited to submit written comments. 
Comments should refer to “Used Car 
Rule: Paperwork comment, P048817,” to 
facilitate the organization of comments. 
A comment filed in paper form should 
include this reference both in the text 
and on the envelope, and should be 
mailed or delivered to the following 
address: Federal Trade Commission/ 
Office of the Secretary, Room H-159 
(Annex T), 600 Pennsylvania Avenue, 
NW., Washington, DC 20580. If the 
comment contains any material for 
which confidential treatment is 
requested, it must be filed in paper 
(rather than electronic) form, and the 
first page of the document must be 


clearly labeled ‘“‘Confidential.” 1 The 
FTC is requesting that any comment 
filed in paper form be sent by courier or 
overnight service, if possible, because 
U.S. postal mail in the Washington area 
and at the Commission is subject to 
delay due to heightened security 
precautions. Comments filed in 
electronic form (except comments 
containing any confidential material) 
should be sent to the following e-mail 
address: PaperworkComment@ftc.gov. 
The FTC Act and other laws the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as. 
appropriate. All timely and responsive 
public comments will be considered by 
the Commission, and will be available 
to the public on the FTC Web site, to the 
extent practicable, at http://www. ftc.gov. 


. As a matter of discretion, the FTC makes 


every effort to remove home contact 
information for individuals from the 
public comments it receives before 
placing those comments on the FTC 
Web site. More information, including 
routine uses permitted by the Privacy 
Act, may be found in the FTC’s privacy 
policy, at http://www. ftc.gov/ftc/ 
privacy.htm. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the proposed information 
requirements should be addressed to 
John C. Hallerud, Attorney, Midwest 
Region, Federal Trade Commission, 55 
East Monroe, Suite 1860, Chicago, 
Illinois 60603, (312) 960-5634. 
SUPPLEMENTARY INFORMATION: On July 
28, 2004, the FTC sought comment on 
the information collections associated 
with the Used Car Rule, 16 CFR part 455 
(OMB Control Number 3084-0108). See 
69 FR 45059. One comment was 
received from the National Automobile 
Dealers Association (‘‘“NADA’’) and is 


_discussed below. Pursuant to OMB 


regulations that implement the PRA (5 
CFR part 1320), the FTC is providing 
this second opportunity for public 
comment while seeking OMB approval 
to extend the existing paperwork 
clearance for the rule. 

The Used Car Rule facilitates 
informed purchasing decisions by 
consumers by requiring used car dealers 
to disclose information about warranty 
coverage, if any, and the mechanical 


1Commission Rule 4.2(d), 16 CFR 4.2(d). The 
comment must be accompanied by an explicit 
request for confidential treatment, including the 
factual and legal basis for the request, and must 
identify the specific portions of the comment to be 
withheld from the public record. The request will 
be granted or denied by the Commission’s General 
Counsel, consistent with applicable law and the 
public interest. See Commission Rule 4.9(c), 16 CFR 
4.9(c). 


condition of used cars they: offer for 
sale. The Rule requires that used car 
dealers display a Buyers Guide that; 
among other things, discloses 
information about warranty coverage on 
each used car offered for sale. 


Burden Statement 


Estimated total annual hours burden: 
2,012,250 hours. 


The Rule has no recordkeeping 
requirements. The estimated burden 
relating solely to disclosure 
requirements is 2,012,250 hours. As 
explained in more detail below, this 
estimate is based on the number of used 
car dealers (approximately 76,0002), the 
number of used cars sold by dealers 
annually (approximately 30,000,000 ), 
and the time needed to fulfill the 
information collection tasks required by 
the Rule.* Staff revises its prior annual 
burden estimate of 1,925,000 hours to 
reflect a decrease in the approximate 
number of dealers and to reflect 
additional time that dealerships may 
need to comply with the Rule’s 
requirement that dealers complete and 
post Spanish language Buyers Guides 
when sales are conducted in Spanish. 

The Rule requires that used car 
dealers display a one-page, double-sided 
Buyers Guide in the window of each 
used car they offer for sale. The 
component tasks associated with the 
Rule’s required display of Buyers 
Guides include: (1) Ordering and 
stocking Buyers Guide forms; (2) 
entering applicable data on Buyers 
Guides; (3) posting the Buyers Guides 
on vehicles; (4) making any necessary 
revisions in Buyers Guides; and (5) 
complying with the Rule’s requirements 
for sales conducted in Spanish. 


2 The Used Car Market Report 2004 (“Manheim 
Market Report”), p. 45, published by Manheim, 
6205 Peachtree Dunwoody Road, Atlanta, Georgia 
30328, citing NADA and CNW Marketing/Research. 
The Manheim Market Report estimates the number 
of dealerships in 2003 as 75,725. Staff has rounded 
that number to 76,000, which is slightly lower than 
the estimate of 80,000 dealers used in the prior 
Paperwork Reduction Act notice. The Manheim 
Market Report is available online at: http:// 
www.manheimnews.com/UCMR/reports/ 
UCMR2004dy7r990iresources/index.html. 

3 Manheim Market Report, p. 45. The Manheim 
Market Report estimates the number of used cars 
sold by dealers in 2003 as 29,903,000. Staff has 
rounded that number to 30,000,000, the same 
estimate used in the prior Paperwork Reduction Act 
notice. 

4 A relatively smali number of dealers opt to 
contract with outside companies to perform the 
various tasks associated with complying with the 
Rule. Staff assumes that outside contractors would 
require about the same amount of time and incur 
similar cost as dealers to perform these tasks. 
Accordingly, the hour and cost burden totals 
shown, while referring to “dealers,” incorporate the 
time and cost borne by outside companies in 
performing the tasks associated with the Rule.. 
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1. Ordering and Stocking Buyers 
Guides: Dealers should need no more 
than an average of one hour per year to 
obtain Buyers Guide forms, which are 
readily available from many commercial 
printers or can be produced by an office 
word-processing or desk-top publishing 
system.® Based on a universe of 76,000 
dealers, the annual hours burden for 
producing or obtaining and stocking 
Buyers Guides is 76,000 hours. 

2. Entering Data on Buyers Guides: 
The amount of time required to enter 
applicable data on Buyers Guides may 
vary substantially, depending on 
- whether a dealer has automated the 
process. For used cars sold “‘as is,” 
copying vehicle-specific data from 
dealer inventories to the Buyers Guide 
forms and checking off the “‘no 
warranty” box may take two minutes 
per vehicle if done by hand, and only 
seconds for those dealers who have 
automated the process. Staff estimates 
that this task, on average, will require 
1.5 minutes. Similarly, for used cars 
sold under warranty, the time required 
to check off the warranty box and add 
warranty information will depend on 
whether or not the dealer uses an 
automated process. Staff estimates that 
these tasks will take, on average, an 
additional one minute, for an average 
total time of 2.5 minutes for used cars 
sold under warranty. 

Based on input from industry sources, 
staff estimates that approximately 60% 
of used cars sold by dealers are sold “as 
is,” with the remainder sold under 
warranty. Thus, staff estimates the time 
required to enter data for used cars sold 
without warranty is 450,000 hours 
(30,000,000 x 60% x 1.5 minutes + 60 
minutes/hour) and 500,000 hours for 
used cars sold under warranty 
(30,000,000 x 40% x 2.5 minutes + 60 
minutes/hour), for an overall total of 
950,000 hours. 

NADA comments that “[mJany 
dealerships are small operations, with 
limited staff, so it may well take over 
the suggested 2.5 minutes per vehicle” 
to complete the Buyers Guides. As 
indicated above, however, variations 
among dealers, such as whether or not 
they use an automated process, have ~ 
already been factored in to staff's 
estimates of the average time per vehicle 
required to complete the forms. NADA 
also comments that “‘[e]ven-if the 
process [of completing Buyers Guides] 
is automated, data must initially be 
entered into the system correctly, prior 
to completing and printing out” the 


5 The Buyers Guide is also available online from 
the FTC’s Web site, http: ftc. gov, at: http: 
www.ftc. .gov/b bep/c 
index.html. 


Buyers Guides. Staff believes that the 
data necessary to complete the Buyers 
Guides is information that a dealership 
would necessarily keep for reasons 
independent of completing Buyers 
Guides, such as records for inventory 
purposes. The time needed to transfer 
such data to Buyers Guides would likely 
be negligible. Staff therefore leaves its 
estimate of this component of the 
estimated annual hours burden 
unchanged. 

3. Posting Buyers Guides on Vehicles: 
Although the time required to post the 
Buyers Guides on each used car may 
vary substantially, FTC staff estimates 
that, on average, dealers will spend 1.75 
minutes per vehicle to match the correct 
Buyers Guide to the vehicle and place 
it in or on the vehicle. NADA comments 
that these tasks may take longer than the 
estimate, but does not provide an 
alternative. NADA also indicates that 
many dealers are small operations with 
limited staff but those factors would not 
affect the time per vehicle needed to . 
comply with the Rule. Moreover, NADA 
comments about the time needed to 
affix Buyers’ Guides to vehicles, but that 
concern is overstated in light of the 
1995 amendments to the Rule that gave 
dealers more flexibility in posting 
Buyers Guides. Staff therefore retains its 
prior annual hours burden of this 
component. For the 30,000,000 vehicles 
sold, the burden associated with this 
task is 875,000 hours. To the extent 
dealers are able to integrate this process 
into other activities performed in their 
ordinary course of business, this © 
estimate likely overstates the actual 
burden. 

4. Revising Buyers Guides as 
Necessary: If negotiations between 
buyer and seller over warranty coverage 
produce a sale on terms other than those 
originally entered on the Buyers Guide, 
the dealer must revise the Guide to 
reflect the actual terms of sale. 
According to the rulemaking record, 
bargaining over warranty coverage 
rarely occurs. NADA comments that it 
believes that negotiations over warranty 
coverage are not a rare occurrence but 
does not quantify the frequency of such 
negotiations or describe the basis for its 
belief. Therefore, at this time, staff 
declines to depart from the original 
rulemaking record’s conclusions and 
retains its prior estimate of this 
component of the annual hours burden. 
Accordingly, allowing for revision in 
2% of sales, at two minutes per revision, 
staff estimates that dealers will spend 
20,000 hours annually revising Buyers - 
Guides. 

5. Spanish Language Sales: The Rule 
requires that contract disclosures be 
made in Spanish if a sale is conducted 


in Spanish.® The Rule permits the 
posting of both an English language and 
Spanish language Buyers Guide to 
comply with this requirement.?7 NADA 
comments that the increasing number of 
Spanish-speaking customers in many 
communities may increase the annual 
hours burden, because ‘“‘dealers often 
display two Buyers Guides on all of 
their vehicles, one in English and one in 
Spanish, to avoid the possibility ofa 
compliance violation.” 

Census figures suggest that 
approximately 5% of the United States 
population speaks Spanish at home, 
without also speaking fluent English.® 
Staff therefore projects that 
approximately 5% of used car sales will 
be conducted in Spanish. Assuming 
dealers choose to comply with the Rule 
by posting both English and Spanish 
Buyers Guides, then there will be the 
additional burden of completing and 
posting a second Buyers Guide for 5% 
of sales. The annual hours burden 
associated with completing and posting 
Buyers Guides is 1,825,000 hours 
(950,000 hours for entering data on 
buyers guides + 875,000 hours for 
posting); thus, staff estimates the 
additional burden due to Spanish 
language sales is 91,250 hours (5% x 
1,825,000 hours).9 The other 
components of the annual hours burden, 
i.e., purchasing Buyers Guides and 
revising the guides for changes in 
warranty coverage, would remain 
unchanged. 

Estimated annual cost burden: 
$30,632,000 consisting of $21,632,000 
in labor costs and $9,000,000 in non- 
labor costs. 

Labor costs: Labor costs are derived 


by applying appropriate hourly cost 


figures to the burden hours described 
above. Staff has determined that all of 
the tasks associated with ordering 
forms, entering data on Buyers Guides, 


616 CFR 455.5. 

7 Id. 

8U.S. Census Bureau, “Facts for Features, 
Hispanic Heritage Month 2004: Sept. 15—Oct. 15” 
(july 15, 2004), http://www.census.gov/Press- 
Release/www/releases/archives/facts_for_ 
features_special_editions/001344.html 

Dealers also may comply with the Rule’s 
Spanish language requirements by substituting a 
Spanish Buyers Guide when the sale will be 
conducted in Spanish. Complying in this manner 
should take roughly as long as revising a Buyers 
Guide because of changes in warranty coverage, i.e., 
approximately two minutes per sale. If dealers 
perform this task in 5% of their sales, the annual 
additional hours burden is 50,000 hours. Since 
dealers will probably use different methods to 
comply with the Rule’s Spanish language 
requirements depending upon the frequency of 
Spanish language sales in their geographic areas, 
the hours burden estimated in the text likely 
overstates the hours burden and the actual burden 
falls somewhere between the estimate in the text 
and the estimate in this footnote. 
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posting Buyers Guides on vehicles, and 
revising them as needed are typically 
done by clerical or low-level 
administrative personnel. Using a 
clerical cost rate of $10:75 per hour and 
an estimate of 2,012,250 burden hours 
for disclosure requirements, the total 
labor cost burden would be 
approximately $21,632,000 (rounded to 
the nearest thousand). 

Capital or other non-labor costs: The 
cost of the Buyers Guide form itself is 
estimated to be 30 cents per form, so 
that forms for 30 million vehicles would 
cost dealers $9,000,000. In making this 
estimate, staff conservatively assumes 
that all dealers will purchase preprinted 
forms instead-of producing them 
internally, although dealers may 
produce them at minimal expense using 
current office automation technology. 


Capital and start-up costs associated 
with the Rule are minimal. 


William E. Kovacic, 
General Counsel. 


[FR Doc. 04—24426 Filed 11—1—04; 8:45 poe 
BILLING CODE 6750-01-P 


FEDERAL TRADE COMMISSION 


Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules 


Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title Il of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 


- or acquisitions to give the Federal Trade 


Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration 
and requires that notice of this action be 
published in the Federal Register. 


The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period. 


Trans# 


Acquiring Acquired 


Entities 


Transactions Granted Early Termination—09/27/2004 


20041211 
20041343 


20041379 . 


20041384 
20041397 
20041401 
20041402 


KeyCorp 


20041405 
20041407 


Parker-Hannifin Corporation 
GTCR Fund Vil L.P 


The Laird Group PLC 
ARM Holdings pic 


Wind Point Partners V, L.P 
LR2 AIV, L.P 


tion. 


Inc. 


Global Industries, Ltd 


Mitsubishi Corporation 
Metalurgica Gerdau, S.A 


Inovis International, Inc 


Cargill, incorporated 


QRS Corporation 


Sporlan Valve Company 
Electronic Data Systems Corpora- 


Artisan Components, Inc 
United Subcontractors, Inc 


Ingersoll-Rand Company Limited 


Royal Dutch Petroleum Company 


Sporlan Valve Company. 
EDS Information Services, L.L.C. 


Centurion Wireless Technologies, 
Inc. 

Artisan Components, inc. 

United Subcontractors, Inc. 

Global Industries, Ltd. 

Dresser-Rand Canada, _Inc., 
Dresser-Rand S.A.-France, In- 
gersoll-Rand Company Limited. 

Ariel Truss (Hawaii) Inc., Honolulu 
Wood Testing Co., Ltd. 

Wildflower Development LLC. 

North Star Recycling Company, 
North Star Steel Company, 
North Star Steel Kentucky, Inc., 

- | North Star Steel Texas, Inc. 

QRS Corporation. 


Transactions Granted Early Termination—09/29/2004 


20040416 . 


20040417 
20041385 
20041387 
20041447 .... 


20041456 


Serologicals Corporation 
ConocoPhillips 


ConocoPhillips . 


El Paso Corporation 


Applera Corporation 
Upstate Group, Inc 


Company LUKOIL. 


Company LUKOIL. 


GulfTerra Energy Partners, L.P .... 


Open Joint-Stock Company Oil 
Open Joint-Stock Company Oil 


El Paso Hydrocarbons, L.P., El 
Paso NGL Marketing Company, 
LP. 

GulfTerra Energy Partners, L.P. 

Applera Corporation. 

Upstate Group, Inc. 

Open Joint-Stock Company Oil 
LUKOIL. 

Open Joint-Stock Company Oil 
Company LUKOIL. 


Transactions Granted Early Termination—09/30/2004 


20041427 


Morgan Stanley 


NTELOS, Inc 


NTELOS, Inc. 


Transactions Granted Early Termination—10/04/2004 


20041372 
20041380 
20041415 
20041416 
20041417 


20041418 
20041420 


Parker-Hannifin Corporation 

Adolph Coors, Jr. Trust 

Cisco Systems, Inc ... 

Federal Express Corporation 

2003 Riverside Capital Apprecia- 
tion Fund L.P. 

Jefferies Group, Inc 

American Capital Strategies, Ltd .. 


AEC Holdings, Inc 
Molson Inc 


AEC Holdings, Inc. 
Molson Inc. 


Netsolve, Incorporated 
Delta Air Lines, Inc 
Mark J. Lowe 


Netsolve, Incorporated. 
Delta Air Lines, Inc. 


Jefferies Group, Inc 
Roark Carvel LLC 


Progressive Stamping & Plating. 


Bonds Direct Securities LLC. 
Focus Brands, Inc. 
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Acquiring Acquired 


Entities 


HMTF Fund V Cayman, L.P 
RH4J Industrial Partners, L.P 


Wellspring Capital Partners Ill, 
LP. 


HIT Partners, L.P 


Envirosource, Inc 


Centennial Communications Corp 


Centennial Puerto Rico Cable TV 
Corp. 

HGH GP Limited, Honsel Ger- 
many Holdings, L.P., Tritech 
Holdings, L.P. 

Envirosource, Inc. 


Transactions Granted Early Termination—10/05/2004 


Bertarelli & Cie 
Merrill Lynch & Co., Inc 


Merrill Lynch & Co., Inc 


Ventiv Health, Inc 


ZymoGenetics, Inc 
Entergy Corporation 


Koch Industries, Inc 


Smith Hanley Holding Corp 


ZymoGenetics, Inc. 

Entergy-Koch Trading Canada, 
ULC/Commerce __Entergy-Koch 
Entergy-Koch Trading, 


geo -Koch Trading Canada, 
ULC/Commerce _Entergy-Koch 
— Entergy-Koch Trading, 


Sent Hanley Holding Corp. 


Transactions Granted Early Termination—10/08/2004 


"20041412 


20041425 
20041450 


20041451 


20041462 .. 
20041463 


tion. 
20041464 


20050001 


20050002 


LeCroy Corporation 


Yahoo! Inc 
Centrica pic 


Behrman Capital Ill L.P 


RC Aviation LLC 
Salem Communications Corpora- 


A. Jerrold Perenchio 
Audax Private Equity Fund, L.P ... 
Paul G. Allen 


Computer 
Corporation. 
Musicmatch, Inc 


Access Technology 


Computer Access Technology 
Corporation. 


Ltd. Partnership. 
Hawaiian Holdings, Inc 
A. Jerrold Perenchio 


tion. 
Southern Equipment 
Inc. 


Capital Partners Ill, 
David and Arline Parker Family 


Salem Communications Corpora- 


DreamWorks Animation SKG, Inc. 


Musicmatch, Inc. 
RSG Holding Corp. 


Pelican Products, Inc. 


Hawaiian Holdings, Inc. 
Univision Radio, Inc. 


Salem Communications Corpora- 
tion. 

Southern Equipment Company, 
Inc. 

DreamWorks Animation SKG, Inc. 


Company, 


FOR FURTHER INFORMATION CONTACT: 
Sandra M. Peay, Cohtact Representative 
or Renee Hallman, Case Management 
Assistant, Federal Trade Commission, 
Premerger Notification Office, Bureau of 
Competition, Room H—303, Washington, 
DC 20580, (202) 326-3100. 


By Direction of the Commission. 
Donald S. Clark, 
Secretary. 
{FR Doc. 04—24425 Filed 11-1-04; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND > 


SPACE ADMINISTRATION 


[OMB Control No. 9000-0029] 


Federal Acquisition Regulation; 
Submission for OMB Review; 


Extraordinary Contractual Action 


Requests 


AGENCIES: Department of Defense (pop), 
General Services Administration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 

ACTION: Notice of request for comments 
regarding an extension to an existing 
OMB clearance (9000-0029). 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 


information collection requirement 
concerning extraordinary contractual 
action requests. A request for public 
comments was published at 69 FR 
53687, September 2, 2004. No 
comments were received. 

Public comments are particularly 
invited on: Whether this collection of 
information is necessary for the proper 
performance of functions of the FAR, 
and whether it will have practical 
utility; whether our estimate of the 
public burden of this collection of 
information is accurate, and based on 
valid assumptions and methodology; 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways in which we can 
minimize the burden of the collection of 
information on those who are to 
respond, through the use of appropriate 
technological collection techniques or 
other forms of information technology. 


DATES: Submit comments on or before 
December 2, 2004. 


ADDRESSES: Submit comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including suggestions for reducing this 


| 
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burden to the General Services 
Administration, FAR Secretariat (VR), 
1800 F Street, NW, Room 4035, 
Washington, DC 20405. 

FOR FURTHER INFORMATION CONTACT: 
Craig Goral, Contract Policy Division, 
GSA (202) 501-3856. 

SUPPLEMENTARY INFORMATION: 


A. Purpose 

This request covers the collection of 
information as a first step under Public 
Law 85-804, as amended by Public Law 
93-155 and Executive Order 10789 
dated November 14, 1958,that allows 
contracts to be entered into, amended, 
or modified in order to facilitate 
national defense. In order for a firm to 
be granted relief under the Act, specific 
evidence must be submitted which 
supports the firm’s assertion that relief 
is appropriate and that the matter 
cannot be disposed of under the terms 
of the contract. 

The information is used by the 
Government to determine if relief can be 
granted under the Act and to determine 
the appropriate type and amount of 
relief. 


B. Annual Reporting Burden 


Respondents: 100. 

Responses Per Respondent: 1. 

Total Responses: 100. 

Hours Per Response: 16. 

Total Burden Hours: 1,600. 

Obtaining Copies of Proposals: 
Requesters may obtain a copy of the 
information collection documents from 
the General Services Administration, 
FAR Secretariat (VR), Room 4035, 
Washington, DC 20405, telephone (202) 
501-4755. Please cite OMB Control No. 
9000-0029, Extraordinary Contractual 
Action Requests, in all correspondence. 

Dated: October 22, 2004 
Laura Auletta 
Director, Contract Policy Division. 
[FR Doc. 04—24359 Filed 11—1-04; 8:45 am] 
BILLING CODE 6820-EP-S 


DEPARTMENT OF DEFENSE 


GENERAL SERVICES: 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[OMB Control No. 9000-0095] 


Federal Acquisition Regulation; 
Submission for OMB Review; 
Commerce Patent Regulations 


AGENCIES: Department of Defense (DOD), 
General ServicesAdministration (GSA), 
and National Aeronautics and Space 
Administration (NASA). 


ACTION: Notice of request for comments 
regarding an extension to an existing 
OMB clearance (9000-0095). 


SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 
information collection requirement 
concerning commerce patent 
regulations, Public Law 98-620. A 
request for public comments was 
published at 69 FR 53419, September 1, 
2004. No comments were received. 
Public comments are particularly 
invited on: Whether this collection of 
information is necessary for the proper 
performance of functions of the FAR, 
and whether it will have practical 
utility; whether our estimate of the 
public burden of this collection of 
information is accurate; and based on 
valid assumptions and methodology; 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways in which we can 
minimize the burden of the collection of 
information on those who are to 
respond, through the use of appropriate 
technological collection techniques or 
other forms of information technology. 
DATES: Submit comments on or before 
December 2, 2004. 
ADDRESSES: Submit comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including suggestions for reducing this 
burden to the General Services 
Administration, FAR Secretariat, 1800 F 
Street, NW, Room 4035, Washington, 
DC 20405. Please cite OMB Control No. 
9000-0095, Commerce Patent 
Regulations, in all correspondence 
FOR FURTHER INFORMATION CONTACT: 
Craig Goral, Contract Policy Division, 
GSA (202) 501-3856. 


SUPPLEMENTARY INFORMATION: 


A. Purpose 

’ As a result of the Department of 
Commerce (Commerce) publishing a 
final rule in the Federal Register 
implementing Public Law 98-620 (52 
FR 8552, March 18, 1987), a revision to 
FAR Subpart 27.3 to implement the ~ 
Commerce regulation was published in 
the Federal Register as an interim rule 
on June 12, 1989 (54 FR 25060). The 
final rule was published without change 
on June 21, 1990. 

A Government contractor must report 
all subject inventions to the contracting 
officer, submit a disclosureof the 
invention, and identify any publication, 


or. sale, or public use of the invention 
(52.227-11(c), 52.228-12(c), and52.227— 


13(e)(2)). Contractors are required to 


submit periodic or interim and final 
reports listing subject inventions 
(27.303(a); 27.304—1(e)(1)(i) and (ii); 
27.304—1(e)(2)(i) and (ii); 52.227— 
12(f)(7); 52.227—14(e)(3)). In order to 
ensure that subject inventions are 
reported, the contractor is required to 
establish and maintain effective 
procedures for identifying and 
disclosing subject inventions (52.227— 
11, Alternate IV; 52.227—12(f}(5); 
52.227-13(e)(1)). 

In addition, the contractor must 
require his employees, by written 
agreements, to disclose subject 
inventions (52.227—11(f)(2); 52.227— 
12(f)(2); 52.227-13fe)(4)). The contractor 
also has an obligation to utilize the 
subject invention, and agree to report, 
upon request, the utilization or efforts to 
utilize the subject invention (27.302(e); 
52.227-11(h); 52.227—12 (h)). 


B. Annual Reporting Burden 


The annual reporting burden is 
estimated as follows: 

Respondents: 1,200. 

Responses Per Respondent: 9.75. 

Total Responses: 11,700. 

Hours Per Response: 3.9; 

Total Burden Hours: 45,630. 

Obtaining Copies or Proposals: 
Requesters may obtain a copy of the 
information collection documents from 
the General Services Administration, 
FAR Secretariat (VR), 1800 F Street, 
NW, Room 4035, Washington, DC 
20405, telephone (202) 501-4755. Please 
cite OMB Control No. 9000-0095, 
Commerce Patent Regulations, in all 
correspondence. 


Dated: October 22, 2004 
Laura Auletta 
Director, Contract Policy Division. 
[FR Doc. 04—24360 Filed 11-1—04; 8:45 am] 
BILLING CODE 6820-EP-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Administration on Aging 
[Program Announcement No. AoA-05-01] 


Fiscal Year 2004 Program 
Announcement; Availability of Funds 
and Notice Regarding Applications 


AGENCY: Administration on Aging, HHS. 
ACTION: Announcement of availability of 
funds and request for applications for 
the Older Americans Act (OAA), title 
VI, part A—Grants for Native Americans 
and Part C—Grants for the Native 
American Caregiver Support Program. 


Federal Register/Vol. 69, No. 211/ Tuesday, November 2° 2004/ Notices. 


SUMMARY: The Administration on Aging 
will accept applications for funding for 
a three-year project period, April 1, 
2005, to March 31, 2008, in FY 2005 
under the OAA, title VI, part A, Grants 
for Native Americans and title VI, part 
C, Grants for the Native American 
Caregiver Support Program. Current 
funding levels for title VI, part A range 
from $73,620 to $179,810. Current 
funding levels for title VI, part C range 
from $16,990 to $67,990. Distribution of 
funds among tribal organizations is 
subject to the availability of 
appropriations to carry out title VI. 
Funding is based on the number of 
eligible elders over the age of 60 in your 
proposed service area. Successful 
applications from new grantees will be 
funded pending availability of 
additional funds. For those applying for 
title VI, part A funding you have the 
option to also apply for part C. 
However, to apply for part C you must 
apply for both part A and partC. 


Legislative authority: The Older 
Americans Act, Public Law 106-501 (Catalog 
of.Federal Domestic Assistance 93.047, title 

VI). 


Purpose of grant awards: The purpose 
of these grants is to provide nutritional 
and supportive services to Indian elders 
under part A and Family Caregiver 
support services under part C. The goal 
of these programs is to increase home 
and community based services to older 
Indians and Alaska Natives, which 
respond to local needs and are 
consistent with evidence-based 
prevention practices. 


Eligibility for grant awards and other 
requirements: Eligible applicants are all . 
current title VI, part A grantees, current 
grantees who wish to leave a consortium 
and apply as a new grantee, and eligible 
federally recognized Indian tribal 
organizations that are not now 
participating in title VI, and would like 
to apply as a new grantee. A tribal 
organization or Indian tribe must meet 
the application requirements contained 
in sections 612(a), 612(b), and 612(c) of 
the OAA. Under the Native American 
Caregiver Support Program a tribal 
_ organization must meet the 
requirements as contained in section 
631 of the OAA. These sections are 
described in the application kit. 

Executive Order 12372 is not 
applicable to these grant applications. 

Screening criteria: All applicants 
must be Federally Recognized Indian 
tribal organizations representing at least 
50 persons aged 60 years or over. 
Applicants must apply for title VI, part 
A to be eligible to apply for title VI, part 
C. 


DATES: The deadline date for the 
submission of applications is January 
31, 2005. 

ADDRESSES: Application kits are 
available by writing to the U.S. 
Department of Health and Human 
Services, Administration on Aging, 
Office for American Indian, Alaskan 
Native and Native Hawaiian Programs, 
Washington, DC 20201, by calling (202) 
357-3537 or online at http:// x 
www.aoa.gov. An application kit will be 
mailed to all current grantees. 

Applications may be mailed to the 
U.S. Department of Health and Human 
Services, Administration on Aging, 
Office of Grants Management, 
Washington, DC 20201, attn: Margaret 
Tolson (AoA—04-09). 

Applications may be delivered to the 
U.S. Department of Health and Human 
Services, Administration on Aging, 
Office of Grants Management, One 


_Massachusetts Avenue, NW., Room 


4604, Washington, DC 20001, attn: 
Margaret Tolson (AoA—04—09). 

If you elect to mail or hand deliver 
your application you must submit one 
original and two copies of the 
application. 


SUPPLEMENTARY INFORMATION: All grant 
applicants must obtain a D-U-N-S 
number from Dun and Bradstreet. It is 
a nine-digit identification number, 
which provides unique identifiers of 
single business entities. The D-U—N-S 
number is free and easy to obtain from 
http://www.dnb.com/US/duns_update/. 
Applicants must specify at the 
beginning of the application if you are 
applying for part A funding only or for 
both part A and part C. The application 
must include an appropriate narrative 
description of the geographical area to 
be served. All certifications and 
assurances must be signed and 
submitted with the application as well 
as an original copy of the Tribal council 
resolution authorizing participation in 
title VI, part A or title VI, part A and 


part C for the grant period April 1, 2005, 


to March 31, 2008. If a tribal 
organization represents a consortium of 
more than one Tribe, a resolution is 
required from each participating Tribe, 
specifically authorizing representation 
by the tribal organization for the 
purpose of title VI of the OAA for the 
grant period April 1, 2005, to March 31, 
2008. Applications must identify both. 
the principal official of the tribal 
organization, and the proposed title VI 
Program Director. If the applicant tribal 
organization is a consortium the 
applicant must list the federally 
recognized tribes that are included. 

FOR FURTHER INFORMATION CONTACT: M. 
Yvonne Jackson, Ph.D.; Office for 


~ American Indian, Alaskan Native, and 


Native Hawaiian Programs; AoA; 
Department of Health and Human 
Services; Washington, DC 20201; 
telephone (202) 357-3501; fax (202) 
357-3560; e-mail: 
Yvonne.Jackson@aoa.gov. 

Dated: October 28, 2004. 
Josefina G. Carbonell, 
Assistant Secretary for Aging. ; 
[FR Doc. 04-24392 Filed 11-1-04; 8:45 am] 
BILLING CODE 4154-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[30Day-04-0307] 


Proposed Data Collections Submitted 


. for Public Comment and 


Recommendations 


The Centers for Disease Control and 
Prevention (CDC) publishes a list of 
information collection requests under 
review by the Office of Management and 
Budget (OMB) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). To request a copy of these 
requests, call the CDC Reports Clearance 
Officer at (404) 498-1210 or send an e- 
mail to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 or by fax to (202) 
395-6974. Written comments should be 
received within 30 days of this notice. 


Proposed Project 


Gonococcal Isolate Surveillance 
Project (GISP), OMB No. 0920-0307— 
Revision—National Center for HIV, 


. STD, and TB Prevention (NCHSTP), 


Centers for Disease Control and 
Prevention (CDC). 

CDC is requesting a 3-year approval/ 
with change for this project. The 
objectives of GISP are to monitor trends 
in antimicrobial susceptibility of strains 
of Neisseria gonorrhoeae in the U.S. and 
characterize resistant isolates. GISP 
provides critical surveillance for 
antimicrobial resistance, allowing for 
informed treatment recommendations. 
This project began in 1986 as a 
voluntary surveillance project and has 
involved 5 regional laboratories and 30 
publicly-funded, sexually transmitted 
disease (STD) clinics around the 
country. The STD clinics submit up to 
25 gonococcal isolates per month to the 
regional laboratories, which measure 


susceptibility to a panel of antibiotics. 


Limited demographic and clinical 
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information corresponding to the 
isolates are submitted directly by the 
STD clinics to CDC. 

During 1986-2003, GISP 
demonstrated the ability to effectively | 
achieve its objectives. The emergence 
in the U.S., of resistance to 
fluoroquinolones, commonly used 


therapies for gonorrhea, was identified 
through GISP and makes ongoing 


surveillance critical. Emergence of 
decreased susceptibility to 
fluoroquinolones among the men having 


sex with men (MSM) population in the 


U.S. was also identified through GISP in 


2003. Data gathered through GISP were 
used to change the treatment for 
gonorrhea for the MSM population in 
April 2004. There are no costs to 
respondents other than their time. The 
estimated annualized burden for this 
data collection is 8,142 hours. 


Respondent 


Number of 
responses 
per respond- 
ent 


Average 
burden per 


response 
(in hours) 


Clinical personne! 


1368 
48 


228 


Dated: October 27, 2004. 
B. Kathy Skipper, 
Acting Director, Management Analysis and 
Services Office, Centers for Disease Control 
and Prevention. 
[FR Doc. 04—24385 Filed 11—1-04; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Agency for Toxic Substances and 
Disease Registry 


Public Health Conference Support 
Grant Program 


Announcement Type: New. 

Funding Opportunity Number: 05002. 

Catalog of Federal Domestic 
Assistance Number: The Centers for 
Disease Control and Prevention (CDC) 
Catalog of Federal Domestic Assistance 
(CFDA) number is 93.283. The Agency 
for Toxic Substances and Disease 
Registry (ATSDR) Catalog of Federal 
Domestic Assistance (CFDA) number is 
93.161. 


DATES: Key Dates: 

Letter of Intent (LOI) Deadline: Cycle 
A: November 24, 2004; Cycle B: 
February 3, 2005. 

Application Deadline: Cycle A: 
January 14, 2005; Cycle B: April 6, 2005. 


I. Funding Opportunity Description 


Authority: The Centers for Disease Control 
and Prevention (CDC) program is authorized 
under section 317(k)(2) of the Public Health 
Service Act, [42 U.S.C. 247b(k)(2)] as 
amended. The Agency for Toxic Substances 
and Disease Registry (ATSDR) program is 
authorized under sections 104 (i)(14) and (15) 
of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 
1980 (CERCLA), as amended by the 
Superfund Amendments and Reauthorization 


Act of 1986 (SARA), [42 U.S.C. 9604(i)(14) 


and (15)]. 


Purpose: The Centers for Disease 
Control and Prevention (CDC) and the 
Agency for Toxic Substances and 
Disease Registry (ATSDR) announce the 
pending availability of appropriated 
fiscal year (FY) 2005 funds for a grant 
program for Public Health Conference 
Support. This program addresses the 
“Healthy People 2010” focus areas of 
Disability and Secondary Conditions, 
Educational and Community-Based 
Programs, Environmental Health, Injury 
and Violence Prevention, Maternal, 
Infant and Child Health, Vision and 
Newborn Hearing (specifically newborn 
screening, evaluation and intervention), 
Public Health Infrastructure, 
Tuberculosis, Respiratory Diseases, and 
Sexually Transmitted Diseases (STD). 

Human Immunodeficiency Virus 
(HIV) Conferences and HIV subject 
matter are covered under another 
program and are not permitted under 
this announcement. 


The purpose of conference support 


- funding is to provide partial support for 


specific non-Federal conferences (not a 
series) in the areas of health promotion 
and disease prevention information and 
education programs, and applied 
research. A series is the exact same 
conference conducted more than one 
time during the project period. An 
applicant can apply for funding for 
more than one different conference 
during the project period. 

Congress has required that there will 
be active participation by CDC/ATSDR 
in the development and approval of the 
conference agenda to make sure there 
are no subjects that would embarrass the 
Government or be an improper use of 
funds including portions that are not 
funded by CDC/ATSDR. CDC/ATSDR 
funds will be expended only for 
approved portions of the conference. 


The mission of CDC is to promote 
health and improve the quality of life by 
preventing and controlling disease, 
injury, and disability. : 

Through the support of conferences 
and meetings (not a series) in the areas 
of public health research, education, 
prevention research in program and 


_ policy development in managed care 


and prevention application, CDC is 
meeting its overal! goal of dissemination 
and implementation of new cost- 
effective intervention strategies. _ 

The mission of ATSDR is to prevent 
both exposure and adverse human 
health effects that diminish the quality 
of life associated with exposure to 
hazardous substances from waste sites, _ 
unplanned releases, and other sources 
of pollution present in the environment. 

ATSDR’s systematic approaches are 
needed for linking applicable resources 
in public health with individuals and 
organizations involved in the practice of 
applying such research. Mechanisms are 
also needed to shorten the time frame 
between the development of disease 
prevention and health promotion 
techniques and their practical 
application. ATSDR believes that 
conferences and similar meetings (not a 
series) that permit individuals to engage 
in hazardous substances and 
environmental health research, 
education, and application (related to 
actual and/or potential human exposure 
to toxic substances) to interact, are 
critical for the development and 
implementation of effective programs to 
prevent adverse health effects from 
hazardous substances. 

Measurable outcomes of the program 
will be in alignment with one (or more) 
of the following performance goal(s): 

Agency for Toxic Substances and 
Disease Registry (ATSDR): 

e Prevent ongoing and future 
exposures and resultant health effects 
from hazardous waste sites and releases; 


respondents 
Laboratory: | 
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_ @ Determine human health effects 
associated with exposures to superfund- 
related priority hazardous substances; 

e Mitigate the risks of human effects 
at toxic waste sites with documented 
exposures; 

¢ Build and enhance effective 
partnerships; 

e Promote effective and efficient 
agency management. 

National Center of Birth Defects and 
Developmental Disabilities (NCBDDD): 

e Increase the consumption of folic 
acid among women of reproductive age 
to prevent serious birth defects; 

e Decrease the number of women 
drinking during pregnancy; 

¢ Monitoring speech, language, and 
other developmental outcomes of 
infants with hearing loss; 

e Improve the data on the prevalence 
of birth defects and developmental 
disabilities; 

e Find causes and risk factors for 
birth defects and developmental 
disabilities in order to develop 
prevention strategies; 

e Monitor, characterize, and improve 
the health status of Americans with 
disabilities;. 

e Increase knowledge by developing 
and implementing evidence-based 
approaches on adverse consequences of 
hereditary conditions including blood 
disorders. 

National Center for Environmental 
Health Services (NCEH): 

e Determine Human Health effects 
associated with environmental 
exposures and hazards; 

e Ensure laboratory standards are 
maintained in all certified labs for the 
following tests associated with health 
effects: Lipids, Newborn Screening, 
Blood Lead, and Urinary Iodine; 

e Ensure that 100 percent of chemical 
stockpiles housed at federal facilities are 
disposed of without any serious injuries 
or deaths from chemical agents; 

e Build and enhance effectively 

_partnerships to improve environmental 
health capacity; 

e Provide assistance to 20 partners; 

e Promote effective and efficient 
NCEH management. 

National Center for (HIV), STD, and 
Tuberculosis (TB) Prevention 
(NCHSTP): 

e Strengthen the capacity of our STD, 
TB, and HIV prevention partners 
nationwide to monitor STD, TB, and | 
HIV epidemic; 

¢ Develop and implement effective 
STD, TB, and HIV prevention 
interventions, and evaluate prevention 
programs. 

National Center for Injury Prevention 
and Control (NCIPC): 

e Reduce the risk of youth violence; 


e Reduce violence against women; 

e Enhance the capacity of states to 
implement effective rape prevention 
and education programs; 

e Reduce the number and severity of 
head injuries by increasing bicycle 
helmet use; 

e Improve the timelines and quality 
of data used to determine the medical 
and social impact of traumatic brain 
injury; 

e Reduce the incidence of residential 
fire-related injuries and deaths by 
increasing functional smoke alarms on 
every habitable floor; 

e Increase external input on the 
research priorities, policies, and 
procedures related to the extramural 
research supported by CDC; 

e Provide online access to injury 
prevention data; 

e Improve the uniformity, quality, 
and accessibility of emergency 
department data for public health 
surveillance in several states; ultimately 
developing the capacity to improve data 
in all states through development of 
guidelines, recommendations, or 
technical assistance. 

Public Health Practice Program Office 
(PHPPO): 

e Continue efforts to protect the 
safety and security of laboratorians 
regarding the handling and processing 
of biological agents; 

e Enhance the capacity (including 
laboratory) of CDC and state and local 
health departments to prepare for and 
respond to a biological and chemical 
terrorism event through rapid and 
accurate detection means, including the 
investigation and communication of 
critical information; 

e Continue efforts to protect the 
health and safety of first responders 
during biological and chemical 
terrorism events. 

e Implement training programs to 
provide an effective workforce for U.S. 
health departments and laboratories and 
ministries of health in developing 
countries; 

e Ensure state and local health 
departments will monitor the health of 
its communities, and assist in the 
detection of emerging public health. 
problems; 

e Conduct research to identify and 
evaluate community-based prevention 
interventions; 

e Strengthen the ability to obtain and 
disseminate extramural research 
findings to partners, public health 
practitioners, managed care 
organizations, and the public through a 
prevention research communications 
program; 

e Increase input from the external 
scientific community on extramural 


prevention research and strengthen the 
scope and nature of extramural public 
health research programs; 

e Disseminate research findings and 
other relevant information from 
prevention research programs to public 
health practitioners, managed-care 
organizations, and consumer groups; 

e Increase collaborations focusing on 


_ innovative intervention methods. 


This announcement is only for non- 
research activities supported by CDC/ 
ATSDR. if research is proposed, the 
application will not be reviewed. For 
the definition of research, please see the 
CDC Web site at the following Internet 
address: http://www.cdc.gov/od/ads/ 
opspoll1.htm. 

Activities: In conducting activities to 
achieve the purpose of this program, the 
recipient will be responsible for the 
following activities: 

e The conference organizer(s) may 
use CDC’s/ATSDR’s name only in 
factual publicity for the conference. 
CDC/ATSDR involvement in the 
conference does not necessarily indicate 
support for the organizer’s general 
policies, activities, products, or the 
content of speakers’ presentations. 

e Any national conference co- 
sponsored under this announcement 
shall be held in facilities that are fully 
accessible to the public as required by 
the Americans with Disabilities Act 


. Accessibility Guidelines (ADAAG)(Does 


not apply to international conferences). 
Accessibility under ADAAG addresses 
accommodations for persons with 
sensory impairments as well as persons 
with physical disabilities or mobility 
limitations. 

¢ Manage all activities related to 
program content (e.g., objectives, topics, 


attendees, session design, workshops, 


special exhibits, speaker’s fees, agenda 
composition, and printing). Many of 
these items may be developed in concert 
with assigned CDC or ATSDR project 
personnel. 

e Provide draft copies of the agenda 
and proposed ancillary activities to CDC 
or ATSDR for approval. All but ten 
percent of the total funds awarded for 
the proposed conference will be initially 
restricted pending approval of a full, 
final agenda by CDC or ATSDR. The 
remaining 90 percent of funds will be 
released by letter to the grantee upon 
the approval of the final agenda. 
Because conference support by CDC and 
ATSDR creates the appearance of CDC 
co-sponsorship, there will be active 
participation by CDC or ATSDR in the 
development and approval of those 
portions of the agenda supported by 
CDC funds. CDC funds will not be 
expended for non-approved portions of 
meetings. In addition, CDC will reserve 
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the right to approve or reject the content 
of the full agenda, press events, 
promotional materials (including press 
releases), speaker selection, and site 
selection. CDC and ATSDR reserve the 
right to terminate co-sponsorship if it 
does not concur with the final agenda. 

e Determine and manage all 
promotional activities (e.g., title, logo, 
announcements, mailers, press, etc.). 
CDC or ATSDR must review and 
approve any materials with reference to 
CDC or ATSDR involvement or support. 

* Manage all registration processes 
with participants, invitees, and 
registrants (e.g., travel, reservations, 
correspandence, conference materials 
and handouts, badges, registration 
procedures, etc.). 

e Plan, negotiate, and manage 
conference site arrangements, including 
all audio-visual needs. 


Il. Award Information 


Type of Award: Grant. 

Fiscal Year Funds: FY 2005. 

Approximate Total Funding: 
Approximately $600,000 may be 
available from CDC in FY 2005 to fund 
approximately 30 to 55 awards. 

Approximately $25,000 is available 
from ATSDR in FY 2005 to fund 
approximately three to five awards. 

Approximate Number of Awards: 60. 

Approximate Average of Awards: It is 
expected that the average award will be 
$20,000 for CDC and $8,000 for ATSDR. 

Floor of Award Range: None. 

Ceiling of Award Range: None. 

Anticipated Award Date: On or about 
sixty days before the date ofthe . 
conference. 

Budget Period Length: 12 month 
budget period for each cycle. 

Project Period Length: 12 month 
project period for each cycle. 


II. Eligibility Information 
III.1. Eligible Applicants 


Applications may be submitted for 
CDC support by public and private 
nonprofit organizations and by 
governments and their bona fide 
agencies, such as: 

e Public nonprofit organizations. 

e Private nonprofit organizations. 

e Faith-Based organizations. 

e Universities and Colleges. 

e Voluntary associations. 

e Foundations and civic groups. 

e Scientific or professional 
associations. 

e Federally recognized Indian tribal 
governments. 

Applications for ATSDR support in 
addition to the above may be submitted 
by the official public health agencies of 
the States or their bona fide agents. This 
includes: 


e The District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, the Commonwealth of 
the Northern Marianna Islands, 
American Samoa, Guam, the Federated 
States of Micronesia, the Republic of the 
Marshall Islands, and the Republic of ~ 
Palau. 

¢ Political subdivisions of States (in 
consultation with States). 

A bona fide agent is an agency/ 
organization identified by the state as 
eligible to submit an application under 
the state eligibility in lieu ofa state . 
application. If you are applying as a 
bona fide agent of a state or local 
government, you must provide a letter 
from the state or local government as 
documentation of your status. Place this 
documentation behind the first page of 
your application form. © 

Also eligible are nationally and 
internationally recognized associations 
of health professionals and other 
chartered organizations generally 
recognized as demonstrating a need for 
information to protect the public from 
health effects of exposure to hazardous 
substances. 

Only conferences planned for May 1, 
2005 through September 30, 2006 are 
eligible to apply under this 


announcement. 


III.2 Cost Sharing or Matching 
Matching funds are not required for 

this program. 

III.3 Other 


CDC will accept and review 
applications with budgets greater than 
the ceiling of the award range. No 
ceiling limit has been established for 
Conference Support budgets. Refer to II 


_Award Information for award ranges. 


Special Requirements 

e Late applications will be considered 
non-responsive. See section “IV.3. 
Submission Dates and Times” for more 
information on deadlines. 

e Applicants who do not submit a 
LOI will not be eligible to submit an 
application for review or funding. 

e Note: Title 2 of the United States 
Code Section 1611 states that an 
organization described in Section 
501(c)(4) of the Internal Revenue Code 
that engages in lobbying activities is not 
eligible to receive Federal funds 
constituting an award, grant, or loan. 


IV. Application and Submission 
Information 


IV.1. To Request Application Package 
To apply for this funding opportunity 
use application form PHS 5161-1 (OMB 


Number 0937-0189). Application forms 
and instructions are available on the 


CDC Web site,-at the following Internet 
address: http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If you do not have access to the 
Internet, or if you have difficulty 
accessing the forms on-line, you may 
contact the CDC Procurement and 
Grants Office Technical Information 
Management Section (PGO-TIM) staff 
at: 770-488-2700. Application forms 
can be mailed to you. 


IV.2. Content and Form of Submission 


Letter of intent (LOI): 

A Letter of Intent is required for this 
Program Announcement. The LOI will 
not be evaluated or scored. Your LOI 
will be used to estimate the potential 
reviewer workload and to avoid 
conflicts of interest during the review. 
You must submit an original and two 
copies. If you do not submit a LOI, you 
will not be allowed to submit an 
application. 

Your LOI must be written in the 
following format: 

¢ Maximum number of pages: two to 
three typewritten pages. 

e Font size: 12-point unreduced. 

e Single spaced. 

e Paper size: 8.5 by 11 inches. 

e Page margin size: One inch. 

e Printed only on one side of page. 

e Written in plain language, avoid 
jargon. 

Your LOI must contain the following 
information: 

e The name of the organization. 

e Primary contact person’s name. 

e Mailing address. 

e Telephone number and, if available, 
fax and e-mail. 

e Title of the proposed conference- 
include the term “‘conference,” 
“symposium,” or similar designation. 

e Date(s) of conference-inclusive 
dates (not series) of the conference. A 
series would be the exact same 
conference conducted more than one 
time. 

e Location of city, state, and physical 
facilities required for the conduct of the _ 
meeting. 

e Main Conference topics (no more 
than 2). See attachment II. 

¢ Total conference cost and total 
requested from CDC (must be less than 
100 percent). 

e Intended audience, approximate 
number, and profession of persons 
expected to attend. 

e Justification for the conference. 

This information must also be 
included in a summary page sent with 


- the application. 


Application: You must submit a 
project narrative with your application 
forms. The narrative must be submitted 


in the following format: 
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e Maximum number of pages: 12 
pages. If your narrative exceeds the page 
limit, only the first pages, which are 
within the page limit, will be reviewed. 

e Font size: 12 point unreduced. 

e Double spaced. 

e Paper size: 8.5 by 11 inches. 

Page margin size: One inch. 

Printed only on one side of page. 

Clearly numbered pages. 

A complete index to the application 
and appendices. 

e Held together only by rubber bands 
or metal clips; not bound in any other 
way. 

Your narrative should address 
activities to be conducted during the 
row oject period: 

rief background of the 
the 
organizational history, purpose, and 
previous experience related to the 
proposed conference topic. 

e Aclear statement of the need for 
and purpose of the conference. This 
statement should also describe any 
problems the conference will address or 
seek to solve, and the action items or 
resolutions it may stimulate. 

e An elaboration on the conference 
objectives and target audience. A list 
should be included of the principal 
areas or topics to be addressed. A 
proposed or final agenda must be 
included. 

e Aclear description of the 
evaluation plan and how it will assess 
the accomplishments of the conference 
objectives. A sample of the evaluation 
instrument that will be used must be ~ 
included and a step-by-step schedule 
and detailed operation plan of major 

conference planning activities necessary 
to attain specified objectives. 

e Budget plan and justification—A 
clearly justified budget narrative that is 
consistent with the purpose, objectives, 
and operation plan of the conference. It 
should include the share requested from 
this grant as well as those funds from 
other sources, including organizations, 
institutions, conference income, and/or 
registration fees. (The 12 page limit does 
not include the budget.) 

Additional information may be 
included in the application appendices. 
The appendices will not be counted 
toward the narrative page limit. This 
additional information includes: 

e Biographical sketches are required 
for the: individuals responsible for 
planning and implementing the 
conference. Experience and training 
related to conference planning and 
implementation as it relates to the 
proposed topic should be noted. 

e Letters of endorsement or support— 
Letters of endorsement or support for 
the sponsoring organization and its 


capability to perform the proposed 
conference activity. 

You are required to have a Dun and 
Bradstreet Data Universal Numbering 
System (DUNS) number to apply for a 
grant or cooperative agreement from the 
Federal government. The DUNS number 
is a nine-digit identification number, 
which uniquely identifies business 
entities. Obtaining a DUNS number is 
easy and there is no charge. To obtain 
a DUNS number, access 
www.dunandbradstreet.com or call 1— 
866-705-5711. 

For more information, see the CDC 
Web site at: http://www.cdc.gov/od/pgo/ 
funding/pubcommt.htm. 

Please include your DUNS number in 
your application cover letter, 


IV.3. Submission Dates and Times 


Deadline: 

LOI and application deadlines have 
now been imposed for all conference 
support grants, and dates should be 
strictly followed by applicants to ensure 
that their LOIs and applications are 


. received in a timely manner. There will 


be two conference support reviews this 
year. If your conference dates fall 
between May 1, 2005, to April 30, 2006, 
you should apply under Cycle A under 
this announcement. 

If your conference dates fall between 
August 1, 2005, to September 30, 2006, 
you should apply under Cycle B under 
this announcement. 

Letter of Intent Due Dates: 

Cycle A: November 24, 2004. 
For conferences May 1, 2005—April 39, 

2006. 

Cycle B: February 3, 2005. 
For conferences August 1, 2005- 

September 30, 2006. 

Letter of Intent (LOI) Submission: 

On or before November 24, 2004, and . 
February 3, 2005, submit an original and 
two signed copies of the LOI to: 
Technical Information Management 
PA#05002, Procurement and Grants 
Office, Centers for Disease Control and 
Prevention, 2920 Brandywine Road, 
Atlanta, GA 30341-4146. 

Applicants who do not submit an LOI 
will not be eligible to submit an 
application for review or funding. 

Application Due Dates: Earliest 
Possible Award Dates:CYCLE A: January 
14, 2005, April 2005. CYCLE B: April 6, 
2005, June 2005. 

Submit application to: 

Technical Information Management 
PA#05002, Procurement and Grants 
Office, Centers for Disease Control and 
Prevention, 2920 Brandywine Road, 
Atlanta, GA 30341-4146. 

Applications may not be submitted 
electronically. Applications received 


that were not preceded by a LOI will not 
be reviewed or funded. © 

Explanation of Deadlines: LOIs and 
Applications must be received in the 
CDC Procurement and Grants Office by 
4 p.m. Eastern Time on the deadline 
date. If you submit your LOI or 
application by the United States Postal 
Service or commercial delivery service, 
you must ensure that the carrier will be 
able to guarantee delivery by the closing 
date and time. If CDC receives your 
submission after closing due to: (1) 
Carrier error, when the carrier accepted 
the package with a guarantee for 
delivery by the closing date and time, or 
(2) significant weather delays or natural 
disasters, you will be given the 
opportunity to submit documentation of 
the carriers guarantee. If the 
documentation verifies a carrier 
problem, CDC will consider the 
submission as having been received by 
the deadline. 

This announcement is the definitive 
guide on LOI and application content, 
submission address, and deadline. It 
supersedes information provided in the 
application instructions. If your 
submission does not meet the deadline 
above, it will not be eligible for review, 
and will be discarded. You will be 
notified that you did not meet the 
submission requirements. 

CDC will not notify you upon receipt 
of your submission. If you have a 
question about the receipt of your LOI 
or application, first contact your courier. 
If you still have a question, contact the 
PGO-TIM staff at: 770-488-2700. Before 
calling, please wait two to three days 
after the submission deadline. This will 
allow time for submissions to be 
processed and logged. 


IV.4. Intergovernmental Review of 
Applications 


Your application is subject to 


Intergovernmental Review of Federal 


Programs, as governed by Executive 
Order (EO) 12372. This order sets up a 


’ system for state and local governmental 


review of proposed federal assistance 
applications. You should contact your 
state single point of contact (SPOC) as 
early as possible to alert the SPOC to 
prospective applications, and to receive 
instructions on your state’s process. 
Click on the following link to get the 
current SPOC list: http:// 
-www.whitehouse.gov/omb/grants/ 
spoc.html. 


IV.5. Funding Restrictions 


Restrictions, which must be taken into 
account while writing your budget, are 
as follows: 

e Funds may be used for direct cost 
expenditures: Salaries; speaker fees (for 
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services rendered); rental of necessary — 
conference—related equipment; 
registration fees; and transportation 
costs (not to exceed economy class fare) 
for non-Federal individuals. 

e Funds may be used for only those 
parts of the conference specifically 
supported by CDC or ATSDR as 
documented in the grant award. 

e Funds may not be used for the 
purchase of equipment; payments of 
honoraria (different from speaker fees in 
that it would be for someone to draw 
attention to the conference such as a 
celebrity and who usually has no 
expertise in the public health area); 
alterations or renovations; 
organizational dues; support 
entertainment or personal expenses; 
food or snack breaks; cost of travel and 
payment of a Federal employee or per 
diem or expenses for local participants 
(other than local mileage). Travel for 
Federal employees will be supported by 
CDC/ATSDR. Travel for other Federal 
employees will be supported by the 
employees’ Federal agency. 

e Funds may not be used for 
reimbursement of indirect costs. 

e CDC and ATSDR will not fund 100 
percent of any conference proposed 
under this announcement. Part of the 
cost of the proposed conference must be 
supported with funds other than Federal 
funds. 

e CDC and ATSDR will not fund a 
conference after it has taken place. 

e Federal funds may not be used to 
fund novelty items or souvenirs. 

Guidance for completing your budget 
can be found on the CDC Web site, at - 
the following Internet address: http:// 
www.cdc.gov/od/pgo/funding/ 
budgetguide.htm. 


IV.6. Other Submission Requirements 


LOI and Application Submission 
Address: Submit your original and two 
hard copies of LOI and application by 
express mail or delivery service to: 
Technical Information Management 
Section, PA 05002, Procurement and 
Grants Office, Centers for Disease 
Control and Prevention, 2920 
Brandywine Road, Room 3000, Atlanta, 
Georgia 30341-4146. LOIs and 
applications may not be submitted 
electronically at this time. 


V. Application Review Information 
V.1. Criteria 


Applicants are required to provide 
measures of effectiveness that will 
demonstrate the accomplishment of the 
various identified objectives of the 
grant. Measures of effectiveness must 
relate to the performance goals stated in 
the “Purpose”’ section of this . 


announcement. Measures must be 
objective and quantitative, and must 
measure the intended outcome. These 
measures of effectiveness must be 
submitted with the application and will 
be an element of evaluation. 

Each application will be evaluated 
individually against the following 
criteria by an independent review group 
appointed by CDC. 

Section 1.a., is ATSDR specific 

Section 1.b., is CDC specific 

Section 1.c., and all other sections in 
these criteria are applicable to both 

CDC and ATSDR. Each application 

will be evaluated based on the 

following criteria: 


1. Proposed Program and Technical 
Approach (25 Points) 


a. The public health significance of 
the proposed conference, including the 
degree to which the conference can be 
expected to influence the prevention of 
exposure and adverse human health 
effects and diminished quality of life 
associated with exposure to hazardous 
substances from waste sites, unplanned 
releases and other sources of pollution 
present in the environment (Applicable 
to ATSDR applications only). 

b. The aes ere description of the 
proposed conference as it relates to 
specific non-Federal conferences in the 
areas of health promotion and disease 
prevention information/education 
programs (except substance abuse), 
including the public health need of the 
proposed conference and the degree to 
which the conference can be expected to 
influence public health practices. 
Evaluation will also be based on the 
extent of the applicant’s collaboration 
with other organizations serving the 
intended audience (Applicable to all 
CDC applications except ATSDR). 

c. The applicant’s description of 
conference objectives in terms of 
quality, specificity, and the feasibility of 
the conference based on the operational 


plan will also be evaluated. . 


2. Conference Objectives (25 Points) 


a. The overall quality, reasonableness, 
feasibility, and logic of the designed 
conference objectives, including the, 
overall work plan and timetable are’ 
1plished. 

e likelihood of accomplishing 
conta objectives as they relate to 
disease prevention and health - 
promotion goals, and the feasibility of 
the project in terms of the operational 
plan. 


3. The Qualifications of Program 
Personnel (20 Points) 


Evaluation will be based on the extent 
to which the application has described: 


a. The extent to which the application 
provides evidence of the qualifications, 
experience, and commitment of the 
principal staff person, and his/her 
ability to devote adequate time and 
effort to provide effective leadership. __ 

b. The extent to which the application 
provides evidence of the competence of 
associate staff persons, discussion 
leaders, speakers, and presenters to 
accomplish conference objectives. 

c. The extent to which the application 
demonstrates the knowledge of 
nationwide and educational efforts 
currently underway which may affect, 
and be affected by, the proposed 
conference. 


4. Evaluation Methods (20 Points) 


Evaluation instrument(s) for the 
conference should adequately assess 
increased knowledge, attitudes, and 
behaviors of the target audience. 


5. Applicant’s Capability (10 Points) 


a. The applicant’s capability includes 
the adequacy of the applicant’s 
resources (additional sources of 
funding, organization’s strengths, staff 
time, proposed physical facilities, etc.) 
available for conducting conference 
activities. 

b. The extent to which the applicant 
demonstrates a history (at least three 
years) of managing conferences. 


6. Budget Justification and Adequacy of 
Facilities (Not Scored) 


The proposed budget will be 
evaluated on the basis of its 
reasonableness, concise and clear 
justification, and consistent with the 
intended use of grant funds. The 
application will also be reviewed as to 
the adequacy of existing or proposed 
facilities and resources for conducting 
conference activities. 


V.2..Review and Selection Process 


Applications will be reviewed for 
completeness by the Procurement and 
Grants Office (PGO) staff, and for 
responsiveness by the relevant CIO. 
Incomplete applications and 
applications that are non-responsive to 
the eligibility criteria will not advance 
through the review process. Applicants 
will be notified that their application 
did not meet submission requirements. 

An objective review panel consisting 
of CDC members outside the funding 
center will evaluate complete and 
responsive applications according to the 
criteria listed in the ‘‘V.1. Criteria’”’ 
section above. Three reviewers from 
CDC staff that are not employees of the 
cognizant center will review and 
present their findings to the panel. The 
panel votes to approve or disapprove 
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based on this information and each 
application is scored and ranked. 

In addition, the following factors may 
affect the funding decision: 

e Availability of funds 

e Relevance to program priorities. 

Applications will be funded in order 
by score and rank determined by the 
review panel. CDC/ATSDR will provide 
justification for any decision to fund out 
of rank order. ~ 


V.3. Anticipated Announcement and 
Award Dates 


The anticipated announcement date is 
November 1, 2004 and the award dates 
will be 30-60 days before the 
conferences begin. 


VI. Award Administration Information 
VI.1. Award Notices 


Successful applicants will receive a 
Notice of Grant Award (NGA) from the 
CDC Procurement and Grants Office. 
The NGA shall be the only binding, 
authorizing document between the 
recipient and CDC. The NGA will be 
signed by an authorized Grants 
Management Officer, and mailed to the 
recipient fiscal officer identified in the 
application. 

Unsuccessful applicants will receive 
notification of the results of the 
application review by mail. 


VI.2. Administrative and National 
Policy Requirements 


45 CFR part 74 and part 92. 

For more information on the Code of 
Federal Regulations, see the National 
Archives and Records Administration at 
the following Internet address: http:// 

‘www.access.gpo.gov/nara/cfr/cfr- table- 
search.html. 

The following additional 
requirements apply to this project: 

e AR-7 Executive Order 12372. 

e AR-9 Paperwork Reduction Act 
Requirements. 

e AR-10 Smoke-Free Workplace 
Requirements. 

e AR-11 Healthy People 2010. 

e AR-12 Lobbying Restrictions. 

e AR-13 Prohibition on Use of CDC 
Funds for Certain Gun Control 
Activities. 

e AR-15 Proof of Non-Profit Status. 

e AR-20 Conference Support. 

Additional information on these 
requirements can be found on the CDC 
Web site at the following Internet 
address: http://www.cdc.gov/od/pgo/ 
funding/ARs.htm. 


VI.3. Reporting Requirements 


You must provide CDC with an 
original, plus two hard copies of the 
following reports: 


1. Interim progress report, due no less 
than 90 days before the end of the 
budget period. 

2. Financial status report, due no later 
than 90 days after the end of the budget 
period/ project. 

These reports must be mailed to the 
Grants Management or Contract 
Specialist listed in the ‘“Agency 
Contacts” section of this announcement. 


VII. Agency Contacts 


We encourage inquiries concerning 
this announcement. 

For general questions, contact: 
Technical Information Management 
Section, CDC Procurement and Grants 
Office, 2920 Brandywine Road, Atlanta, 
GA 30341, telephone: 770-488-2700. 

For program technical assistance, 
contact: Refer to the Attachment for 
contacts listed per each center. 

For business management assistance, 
contact: Edna Green, Grants 
Management Specialist, CDC 
Procurement and Grants Office, 2920 
Brandywine Road, Atlanta, GA 30341, 
telephone: 770-488-2743. e-mail: 
egreen@cdc.gov. 


VIII. Other Information 


This and other CDC funding 
opportunity announcements can be 
found on the CDC Web site, Internet 
address: http://www.cdc.gov. Click on 
“Funding” then “Grants and 
Cooperative Agreements.” 


Dated: October 27, 2004. 
William P. Nichols, 


Acting Director, Procurement and Grants 
Office, Centers for Disease Control and 
Prevention. 


Attachment 


Topic Areas of Programmatic Interest and - 
Contact Information 


100. Agency for Toxic Substances and 
Disease Registry (ATSDR)—LaShonda 
Billingsley, (404) 498-0275, 
LBillingsley@cdc.gov. 

100.1 Health effects of hazardous 
substances in the environment; 

100.2 Disease and toxic substance exposure 
registries; 

100.3 Hazardous substance removal and 
remediation; 

100.4 Emergency Response to toxic and 
environmental disasters; 

100.5 Risk communication; 

100.6 Environmental Disease Surveillance; 

100.7 Investigation and research on 
hazardous substances in the environment 

300. National Center on Birth Defects and 
Developmental Disabilities (NCBDDD)— 
Shery] Heard, (404) 498-3978, 
SHeard@cdc.gov. 

300.1 Birth Defects 

300.2 Fetal Alcohol Syndrome — 

300.3 Disabilities: Issues related to people 
with disabilities; health promotion and 
intervention for persons with disabilities; 


secondary conditions; and aging and 
- disability; 


- 300.4 Newborn and Childhood screening: 


Hearing, metabolic, genetic, and 
developmental 

300.5 Hearing Loss, early interventions, 
genetic causes 

300.6 Mental Retardation 

300.7 Child Development 

300.8 Autism Spectrum Disorders and 
Other Developmental Disabilities 

300.9 Hereditary Blood Disorders 

500. National Center for Environmental 
Health (NCEH)—LaShona Billingsley, (404) 
498-0275, LBillingsley@cdc.gov. 


500.1 Genetics and Disease Prevention 


500.2 Emergency and Environmental Health 
Services (lead poisoning, environmental 
health hazards) 

500.3. Environmental Hazards and Health 
Effects (air pollution, asthma, health 
studies) 

500.4 Division of Laboratory Sciences (air 
toxins, newborn screening) 

600. National Center HIV, STD, and TB 
Prevention (NCHSTP)—Beth Wolfe, (404) 
639-8531, BWolfe@cdc.gov. 

600.1 Sexually Transmitted Diseases (not 
HIV) 

600.2 Tuberculosis in Foreign Born Persons 
in the United States 

600.3 Tuberculosis in African American 
Populations in the United States 
(especially in the Southeast) 

600.4 Therapeutics and Diagnostics 

800.0 National Center for Injury Prevention 
and Control (NCIPC)—Benjamin Moore, 
(770) 488-4710, Moore@cdc.gov. 

800.1 Unintentional Injuries Prevention 

800.2.1 National level conferences that 
focus on preventing child maltreatment 
before it occurs (primary prevention) 

800.2.2 National level conferences that 
focus on preventing youth violence before 
it occurs (primary prevention) 

800.3 Acute Injury Care 

800.4 Traumatic Brain Injury (TBI) 

800.5 Injury Related Disability 

800.6 Preparedness and Response for 
Injuries Resulting from Mass Causality 
Events and/or Terrorist Attacks 

800.7 Impact Biomechanics 

1500. Public Health Practice Program Office 
(PHPPO)—Janet Telman, (770) 488-2834, 
JTelman@cdc.gov. 

1500.1 Laboratory Practice 

1500.2 Training and Materials 


[FR Doc. 04—24390 Filed 11—1-04; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and | 
Prevention 


National Task Force on Fetal Alcohol 
Syndrome and Fetal Alcohol Effect 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
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announces the following Federal 
advisory committee meeting. 


NAME: National Task Force on Fetal 
Alcohol Syndrome and Fetal Alcohol 
Effect (NTFFASFAE). 


TIMES AND DATES: 9 a.m.—4:30 p.m., 
December 6, 2004; 9 a.m.—12 noon, 
December 7, 2004. 


PLACE: Westin Buckhead Atlanta Hotel, 
3391 Peachtree Road, NE., 30326, 
telephone (404) 365-0065, fax (404) 
365-8787. : 


STATUS: Open to the public, limited only 
by the space available. The meeting 
room accommodates approximately 65 
people. 
PURPOSE: The Secretary is authorized by 
the Public Health Service Act, Section 
399G, (42 U.S.C. S 280f, as added by 
Public Law 105-392) to establish a 
National Task Force on Fetal Alcohol 
Syndrome and Fetal Alcohol Effect to: 
(1) Foster coordination among all 
governmental agencies, academic bodies 
and community groups that conduct or 
support Fetal Alcohol Syndrome (FAS) 
and Fetal Alcohol Effect (FAE) research, 
programs and surveillance; and(2) to 
otherwise meet the general needs of 
-populations actually or potentially 
impacted by FAS and FAE. 


MATTERS TO BE DISCUSSED: Agenda items 
include: An overview of effective 
strategies to reduce the-risk of problem 
drinking and algohol-exposed 
pregnancies; what is needed to 
implement effective programs in the 
service delivery system; alcohol 
advertising and adolescent girls; and a 
discussion of issues presented. 
Additional agenda items include: 
Prevention and Post-Exposure working 
group sessions; updates from Task Force 
members on current initiatives; an 
update on activities from the 
Interagency Coordinating Committee on 
Fetal Alcohol Syndrome, the CDC and 
other Federal agencies; future topics, 
and scheduling the next meeting. 

Agenda items are subject to change as 
priorities dictate. 


FOR FURTHER INFORMATION CONTACT: R. 
Louise Floyd,DSN, RN, Designated 

~ Federal Official, National Center on 
Birth Defects and Developmental 
Disabilities, CDC, 1600Clifton Road, 
NE., (E-86), Atlanta, Georgia 30333, 
telephone (404) 498-3923, fax (404) 
498-3550. 

The Director, Management Analysis 
and Services Office, has been delegated 
the authority to sign Federal Register 
notices pertaining to announcements of 
meetings and other committee 
management activities for both the CDC 
and ATSDR. 


Dated: October 27, 2004. 
B. Kathy Skipper, 
Acting Director, Management Analysis and 


_ Services Office, Centers for Disease Control 


and Prevention. 
[FR Doc. 04—24391 Filed 11—1—04; 8:45 am] 
BILLING CODE 4163-18-P 


‘ DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


The Board of Scientific Counselors, 
National Center for Environmental 
Health/Agency for Toxic Substances 
and Disease Registry 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) and the 
National Center for Environmental 
Health/Agency for Toxic Substances 
Disease Registry (ATSDR) announce the 
following committee meeting: 


Name: Board of Scientific Counselors 
(BSC), National Center for Environmental 
Health/Agency for Toxic Substances 
andDisease Registry (NCEH/ATSDR). 

Time and Dates: 8:30 a.m.—5 p.m., 
November 18, 2004, 8:30 a.m.—12:30 p.m., 
November 19, 2004. 

Place: CDC Headquarters facility, 1600 
Clifton Road, Atlanta, GA 30333. 

Status: Open to the public for observation, 
limited only by the space available. The 
meeting room accommodates approximately 
100 people. 

Purpose: The Secretary, and by delegation, 
the Director of the Centers for Disease 
Control and Prevention and the 
Administrator of the National Center for 
Environmental Health/Agency for Toxic 
Substances and Disease Registry, are 
authorized under section 301 (42 U.S.C. 241) 
and section 311 (42 U.S.C. 243) of the Public 
Health Service Act, as amended, to (1) 
conduct, encourage, cooperate with, and 
assist other appropriate public authorities, 
scientific institutions, and scientists in the 
conduct of research, investigations, 
experiments, demonstrations, and studies 
relating to the causes, diagnosis, treatment, 
control, and prevention of physical and 
mental diseases and other impairments; (2) 
assist States and their political subdivisions 
in the prevention of infectious diseases and 
other preventable conditions andinthe _ 
promotion of health and well-being; and (3) 
train State and local personnel in health 
work. The Board of Scientific Counselors, 
NCEH/ATSDR provides advice and guidance 
to the Secretary, HHS; the Director, CDC and 
Administrator, ATSDR; and the Director, 
NCEH/ATSDR, regarding program goals, 
objectives, strategies, and priorities in 
fulfillment of the agencies’ mission to protect 
and promote people’s health. The Board 
provides advice and guidance that will assist 
NCEH/ATSDR in ensuring scientific quality, 
timeliness, utility, and dissemination of 


results. The Board also provides guidance to 
help NCEH/ATSDR work more efficiently 
and effectively with its various constituents 
and to fulfill its mission Mm protecting 
America’s health. 

Matters To Be Discussed: The agenda items 
for the meeting on November 18-19, 2004, 
will include but are not limited to an update 
on future initiatives; update on NCEH/ 
ATSDR consolidation and accomplishments; 
reports on the Program Peer Review and the 
Community and Tribal subcommittees and 
the Health Department Workgroup; update 
on NCEH/ATSDR strategic priorities; report 
on social/behavioral sciences at NCEH/ 
ATSDR; a review of the ATSDR Draft Dioxin 
Soil Policy Guidelines; and a presentation on 


‘the Emergency Preparedness and Response 


activities at NCEH/ATSDR. 7 

Agenda items are tentative and subject to 
change. 

For Further Information Contact: 
Individuals interested in attending the 
meeting, please contact Sandra Malcom, 
Committee Management Specialist, NCEH/ 
ATSDR, 1600 Clifton Road, Mail Stop E-28, 
Atlanta, GA 30303; telephone 404/498-0003, 
fax 404/498-0059; e-mail: smalcom@cdc.gov. 
The deadline for notification of attendance is 
November 12, 2004. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities for 
both CDC and the National Center for 
Environmental Health/Agency for 
ToxicSubstances and Disease Registry. 


Dated: October 27, 2004. 
B. Kathy Skipper, 


Acting Director, Management Analysis and 
Services Office, Centers for Disease Control 
and Prevention. 

[FR Doc. 04—24389 Filed 11-1-04; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2002E-0340] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; GANIRELIX ACETATE 
INJECTION (Formerly ANTAGON) 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
GANIRELIX ACETATE INJECTION and 


. is publishing this notice of that 


determination as required by law. FDA _ 
has made the determination because of 
the submission of an application to the 
Director of Patents and Trademarks, 
Department of Commerce, for the 
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extension of a patent that claims that 
human drug product. 
ADDRESSES: Submit written:comments 
and petitions to the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. Submit 
electronic comments to http:// 
www.fda.gov/dockets/ecomments. 
FOR FURTHER INFORMATION CONTACT: 
Claudia V. Grillo, Office of Regulatory 
Policy (HFD—013), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 240-453-6699. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term ~ 
Restoration Act of 1984 (Public Law 98— 
417) and the Generic Animal Drug and 
Patent Term Restoration Act (Public 
Law 100-670) generally provide that a 
patent may be extended for a period of 
up to 5 years so long as the patented 
item (human drug product, animal drug © 
product, medical device, food additive, 
or color additive) was subject to 
regulatory review by FDA before the 
item was marketed. Under these acts, a 
product’s regulatory review period 
forms the basis for determining the 
amount of extension an applicant may 
receive. 
_ A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Director of Patents and Trademarks may 
award (for example, half the testing 
phase must be subtracted, as well as any 
time that may have occurred before the 
patent was issued), FDA’s determination 
of the length of a regulatory review 
period for a human drug product will 
include all of the testing phase and 
approval phase as specified in 35 U.S.C. 
156(g)(1)(B). 
FDA recently approved for marketing 
the human drug product GANIRELIX 
ACETATE INJECTION (ganirelix 
acetate). GANIRELIX ACETATE 
INJECTION is indicated for the 
inhibition of premature LH surges in 
women undergoing controlled ovarian 
hyperstimulation. Subsequent to this 
approval, the Patent and Trademark 
Office received a patent term restoration 
application for GANIRELIX ACETATE 
INJECTION (U.S. Patent No. 4,801,577) 


from Syntex, and the Patent and 
Trademark Office requested FDA’s 
assistance in determining this patent’s 
eligibility for patent term restoration. In 
a letter dated December 30, 2002, FDA 
advised the Patent and Trademark 
Office that this human drug product had 
undergone a regulatory review period 
and that the approval of GANIRELIX 
ACETATE INJECTION represented the 
first permitted commercial marketing or 
use of the product. Thereafter, the 
Patent and Trademark Office requested 
that FDA determine the product’s 
regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
GANIRELIX ACETATE INJECTION is 
3,558 days. Of this time, 3,376 days 
occurred during the testing phase of the 
regulatory review period, while 182 
days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505 of the Federal Food, Drug, 
and Cosmetic Act (the act) (21 U.S.C. 
355) became effective: November 2, 
1989. The applicant claims October 3, 
1989, as the date the investigational new 
drug application (IND) became effective. 
However, FDA records indicate that the 
IND effective date was November 2, 


1989, which was 30 days after FDA 


receipt of the IND. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 505 
of the act: January 29, 1999. The 
applicant claims January 28, 1999, as 
the date the new drug application 
(NDA) for GANIRELIX ACETATE 
INJECTION (NDA 21-057) was initially 
submitted. However, FDA records 
indicate that NDA 21-057 was 
submitted on January 29, 1999. 

3. The date the application was | 
approved: July 29, 1999. FDA has 
verified the applicant’s claim that NDA 
21-057 was approved on July 29, 1999. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 5 years of patent . 
term extension. 

Anyone with knowledge that any of 
the dates as published are incorrect may 
submit to the Division of Dockets 
Management (see ADDRESSES) written or 
electronic comments and ask for a 
redetermination by January 3, 2005. 
Furthermore, any interested person may 


' petition FDA for a determination 
_ regarding whether the applicant for 


extension acted with due diligence 
during the regulatory review period by 
May 2, 2005. To meet its burden, the 
petition must contain sufficient facts to 
merit an FDA investigation. (See H. 
Rept. 857, part 1, 98th Cong., 2d sess., 
pp. 41-42, 1984.) Petitions should be in 
the format specified in 21 CFR 10.30. 
Comments and petitions should be 


- submitted to the Division of Dockets 


Management (see ADDRESSES). Three 
copies of any mailed information are to 
be submitted, except that individuals 
may submit one copy. Comments are to 
be identified with the docket number: 
found in brackets in the heading of this 
document. Comments and petitions may 
be seen in the Division of Dockets 
Management between 9 a.m. and 4 p.m., 
Monday through Friday. 


“Dated: October 15, 2004. 
Jane A. Axelrad, 


Associate Director for Policy, Center for Drug 
Evaluation and Research. 


{FR Doc. 04—24378 Filed 11—1—04; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 
[USCG 2004-19483] 


Review and Approval of Classification 
Societies 
AGENCY: Coast Guard, DHS. 


ACTION: Notice of policy; request for 
comments. 


SUMMARY: This notice contains 
procedures the Coast Guard will use to 
review Classification societies seeking 
Coast Guard approval to perform certain 
functions for vessels. Under the 2004 
Coast Guard and Maritime 
Transportation Authorization Act, after 
January 1, 2005, classification societies 
may not perform those certain functions 
for vessels unless they are either 
approved by the Coast Guard or are full 
members of the International 
Association of Classification Societies. 
Class societies seeking Coast Guard 
approval should submit a package in 
accordance with the procedures in this 
notice. The Coast Guard also seeks 
public comment on the procedures 
described herein for reviewing and 
approving classification societies. 
DATES: This notice of policy is effective 
November 2, 2004. Comments and 
related material must reach the Docket 
Management Facility on or before 
January 3, 2005. 

ADDRESSES: 


i 
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Application Process 


Classification societies may request 
review and approval by writing to 
Commandant (G—MSE), 2100 Second 
Street, SW., Washington, DC 20593- 
0001. 


Comment Submissions 


You may submit comments identified 
by Coast Guard docket number USCG- 
2004-19483 to the Docket Management 
Facility at the U.S. Department of 
Transportation. To avoid duplication, 
please use only one of the following © 
methods: 

(1) Web site: http://dms.dot.gov. 

(2) Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590-0001. 

(3) Fax: (202) 493-2251. 

(4) Delivery: Room PL-401 on the 
Plaza level of the Nassif Building, 400 
Seventh Street, SW., Washington, DC, 
between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 


The telephone number is (202) 366- 
9329. 

(5) Federal eRulemaking Portal: http:/ 
/www.regulations.gov. 
FOR FURTHER INFORMATION CONTACT: For 
questions on this notice of policy, 
contact Mr. William Peters, Office of 
Design and Engineering Standards, (G— 
MSE-2), Coast Guard, telephone 202-. 
267-2988, e-mail: 
wpeters@comdt.uscg.mil. 


SUPPLEMENTARY INFORMATION: 
Background and Purpose 


The criteria for classification society 
approval is based, in part, on the 
International Maritime Organization 
(IMO) Resolution A.739(18), 
“Guidelines for the Authorization of 
Organizations Acting on Behalf of the 
Administration.” Resolution A.739(18) 
establishes minimum requirements for 
Recognized Organizations (ROs) to act 
on the behalf of Administrations in the 
surveys and certification and 
determination of vessel tonnages as 
required by the applicable international 
conventions. After review and 
consideration, the Coast Guard deems 
Resolution A.739(18) to provide a sound 
and internationally recognized standard 
from which to base the review and 
approval program required by 46 U.S.C. 
3316(c). 

Classification societies often act as 
ROs because of the similarity in the 
technical and survey work these 
organizations perform. To be authorized 
under the resolution, an RO must satisfy 
the Administration that their business 
practices are aligned with the standards 
of Resolution A.739(18). The RO is 


required to publish and systematically 
maintain rules, be professionally staffed 


’ with strategically placed resources for 


geographic coverage, maintain a high 
level of professional ethics, be — 
competent, provide timely and quality 
services, and maintain an internal 
quality system no less effective than ISO 
9000 series certification. 

In addition, the statute outlines 
additional requirements for approval as 
follows: 

(1) Vessels surveyed by the 
classification society must have an 
adequate safety record; 

(2) The classification society must 
have an adequate program to develop 
and implement safety standards for 
vessels it surveys; 

(3) The classification society must 
have an adequate program to make their 
safety records available to the Secretary 
in an electronic format; 

(4) The classification society must 
have a program to make the safety 
records of a vessel available to other 
classification societies (for the purpose 
of a specific vessel survey); and 

(5) The classification society must 
have a program to request records from 
other classification societies that : 
previously surveyed the vessel. 

As further evidence of the adequacy 
of the safety record of item (2) above, 
the Coast Guard also requires that a 
classification society is an RO for at 


least one sovereign nation that is 


signatory to the International Safety of 
Life at Sea (SOLAS), MARPOL 73/78, 
the International Convention on Load, 
Lines (IELL), 1966, and the Protocol of 
1988 relating to the ICLL, 1966. 


Discussion of Notice of Policy 


This notice of policy describes the 
approval process by which classification 
societies may comply with 46 U.S.C. 
3316(c). This process includes approval 
criteria, review and approval 
procedures, and application procedures 
to assist classification societies to 
comply with this statute. This process 
differs from the requirements of 46 
U.S.C. 3316(b) that establish criteria by 
which certain statutory functions may 
be delegated to the American Bureau of 
Shipping or other recognized 
classification societies. 


Candidate Application Submittals 


For the purposes of 46 U.S.C. 3316(c), 
a Classification society desiring an 
approval may apply in writing to 
Commandant (G—MSE), 2100 Second 
Street, SW., Washington, DC 20593- 
0001. An application package (written 
in English) must: 


(1) Indicate the type of work the 
classification society wishes to perform 
on vessels in the United States; 

(2) Provide appropriate 
documentation proving that the 
classification society has applied for 
and received approval as an RO from at 
least one Administration that is 
signatory to SOLAS, MARPOL 73/78, 


- Load Lines, 1966, and the Protocol of 


1988 relating to Load Lines, 1966, under 
the provisions of IMO Resolution 
A.739(18); 

(3) Demonstrate that the classification 
society operates as an RO on behalf of 
at least one Administration under a 
formal written agreement that includes 
all of the elements set out in Resolution 
A.739(18), Appendix 2; 

(4) Demonstrate that the classification 
society maintains all of the minimum 
standards for ROs as set forth in 
Resolution A.739(18), Appendix 1; 

(5) Demonstrate that the classification 
society is subject to a satisfactory system 
of verification and monitoring by at 


_ least one Administration, as set forth in 


the Annex to IMO Resolution A.739(18); 

(6) Provide a list of the vessels 
surveyed by the classification society 
including vessel names, flags, and IMO 
numbers; 

(7) Describe a system in which the 
classification society makes its safety 
records and those of persons acting on 

.behalf of the classification society 
available to the Coast Guard in 
electronic format; 

(8) Describe a system in which the 
classification society provides its safety 
records and those of persons acting on 
behalf of the classification society to 
another classification society that 
requests those records for the purpose of 
conducting surveys of vessels; and 

(9) Describe a system in which the 
classification society or those persons 
acting on its behalf are capable of 
requesting the safety records of a vessel 
to be surveyed from any other . 
classification society that previously 
surveyed a vessel. 

On or after January 1, 2005, a 
classification society (including an 
employee or agent of that society) may 
not review, examine, survey, or certify 
the construction, repair, or alteration of 
a vessel in the United States unless it is 
a full member of the International 
Association of Classification Societies 
(IACS) or is approved by the Coast 
Guard. 

Classification societies authorized to 
perform work on behalf of the United 
States under the provisions of 46 U.S.C. 
3316(b) and all full members of IACS 
are approved to perform functions 
otherwise prohibited by 46 U.S.C. 
3316(c). - 
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Comments and Viewing Documents 
Referenced in This Notice 


If you wish to submit comments 
regarding this notice, please send them 
to the Docket Management Facility at 
the address under ADDRESSES. All 
comments received will be posted, 
without change, to http://dms.dot.gov ~ 
and will include any personal 
information you have provided. We 
have an agreement with the Department 
of Transportation (DOT) to use the 
Docket Management Facility. Please see 
DOT’s “Privacy Act” paragraph beiow. 

Submitting comments: If you submit a 
comment, please include your name and 
address, identify the docket number for 
this rulemaking (USCG—2004—19483), 
indicate the specific section of this 
document to which each comment 
applies, and give the reason for each 
comment. You may submit your 
comments and material by electronic 
means, mail, fax, or delivery to the 
Docket Management Facility at the 
address under ADDRESSES; but please 
submit your comments and material by 
only one means. If you submit them by 
mail or delivery, submit them in an 
unbound format, no larger than 87/2 by 
11 inches, suitable for copying and 
electronic filing. If you submit them by - 
mail and would like to know that they 
reached the Facility, please enclose a 
stamped, self-addressed postcard or 
envelope. We will consider all 
comments and material received during 
the comment period. We will review 

this policy and may amend it in view of 
comments received. 


Viewing Comments and Documents 


To view comments, as well as 
documents mentioned in this preamble 
as being available in the docket, go to 
http://dms.dot.gov at any time and 
conduct a simple search using the 
docket number. You may also visit the 
Docket Management Facility in room 
PL-—401 on the Plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. 


Privacy Act 


Anyone can search the electronic 
form of all comments received into any 
- of our dockets by the name of the 
individual submitting the comment (or 
signing the comment, if submitted on 
behalf of an association, business, labor 
union, etc.). You may review the 
Department of Transportation’s Privacy 
Act Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477), or you may visit hitp:// 
dms.dot.gov. 


‘Dated: October 28, 2004. 
Howard L. Hime, 
Acting Director of Standards, Marine Safety, 


Security and Environmental Protection, U.S. 
Coast Guard. 


[FR Doc. 04—24453 Filed 10-29-04; 11:40 
am] 
BILLING CODE 4910-15-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4910-N-24] 


Notice of Proposed Information 
Collection for Public Comment; HOPE 
Vi Programs: Data Collection 


AGENCY: Office of the Assistant 
Secretary for Public and Indian 
Housing, HUD. 


ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
will be submitted to the Office of 
.Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 
DATES: Comments Due Date: January 3, 
2005. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name/or OMB Control 
number and should be sent to: Aneita 
Waites, Reports Liaison Officer, Public 
and Indian Housing, Department of 
Housing and Urban Development, 451 
7th Street, SW., Room 4116, 
Washington, DC 20410-5000. 
FOR FURTHER INFORMATION CONTACT: 
Aneita Waites, (202) 708-0713, 
extension 4114, for copies of the 
proposed forms and other available . 
documents. (This is not a toll-free 
number.) 


SUPPLEMENTARY INFORMATION: The 
Department will submit the proposed 


‘information collection to OMB for 


review, as required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35, as amended). This notice is 
soliciting comments from members of 
the public and affected agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) enhance the quality, 


utility, and clarity of the information to 
be collected; and (4) minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This notice also lists the following 
information: 

Title of Proposal: HOPE VI Programs: 
Data Collection. 

OMB Control Number: 2577-0208. 

Description Of The Need For The ~ 
Information And Proposed Use: Section 
24 of the U.S. Housing Act of 1937, as 
added by section 535 of the Quality 
Housing and Work Responsibility Act of 
1998 (Pub. L. 105-276, 112 Stat. 2461, 
approved October 21, 1998) and the 
HOPE VI Program Reauthorization and 
Small Community Mainstreet 
Rejuvenation and Housing Act of 2003 
(Pub. L. 108-186, 117 Stat. 2685, 
approved December 16, 2003) 
establishes the HOPE VI program for the 
purpose of making assistance available 
on a competitive basis to public housing 
agencies (PHAs) in improving the living 
environment for public housing 
residents of severely distressed public 
housing projects through the 
demolition, rehabilitation, 
reconfiguration, or replacement of 
severely distressed public housing 
projects (or portions thereof); in 
revitalizing areas in which public 
housing sites are located, and 
contributing to the improvement of the 
surrounding community; in providing 
housing that avoids or decreases the 
concentration of very low-income 
families; and in building sustainable 
communities. In addition, the HOPE VI 
Program Reauthorization and Small 
Community Mainstreet Rejuvenation 
and Housing Act of 2003 adds to the 
HOPE VI program the purpose of 
making assistance available on a 
competitive basis to small units of local 
government to develop affordable 
housing as part of Main Street 
rejuvenation projects. 

Agency Form Number: HUD-52774, 
HUD-52780, HUD-52785, HUD-52787, 
HUD-52789, HUD-—52790, HUD-52797, 
HUD-52799, HUD-52800, HUD-52825-— 
A, HUD-52860—A, HUD-52861, HUD- 
53001, and HUD-53001-—A. 

Members Of Affected Public: Public 
Housing Agencies, Units of local 
government with populations of less 
than 50,000. 

Estimation of the total number of 


hours needed to prepare the information 


collection including number of 
respondents: 
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Annual Total Total 
responses responses Burden per 


Respondents burden hours 


Revitalization Application, including 52860-A, 52800, 
52825-A, 52799, 52797, 52785, 52787 

Demolition Application, including 52790, 52780 

- Main Street Application, including 52861 
On-line Quarterly Reporting 
52825-—A Budget updating 
52798 Supportive Srvcs Workplan 
52774 Relocation Plan Guide 
53001—A Cost Certificate 


80 190 15,200 

34 40 1,360 

50 50 2,500 
760 20 15,200 
380 

25 

25 

38 


3 1,140 
15 375 
15 375 

2 76 


Total Burden 36,226 


Status of the Proposed Information Census Tracts in the 2004 notice to . bonds are issued and the building is 
Collection: Removal of HOPE VI relate it to the filing date of an placed in service after December 31, 
Neighborhood Networks Notice of application for Low-Income Housing 2003. 

Funds Availability (NOFA) and related Tax Credits or tax-exempt bond Section 42(d)(5)(C) of the Code 
forms. Addition of HOPE VI Main Street financing, but does not change the dates defines a Difficult Development Area as __ 
NOFA and related form. themselves. any area designated by the Secretary of 

Authority: Section 3506 of the FOR FURTHER INFORMATION CONTACT: HUD as an area that has high 
Paperwork Reduction Act of 1995, 44 With questions related narrowly to the Construction, land, and utility costs 
U.S.C. Chapter 35, as amended. issue of the effective dates in this notice, Telative to the area median gross 

Dated:.October 27, 2004. Kurt G. Usowski, Associate Deputy income. All designated Difficult 
Paula O. Blunt Assistant Secretary for Economic 

statistical areas S) may not contain 
General Deputy Assistant Secretary for Public more than 20 percent of aggregate 
and Indian Housing. ? lati fall MSA dall 
[FR D E4—2981 Filed 11—1—04: 8:45 Washington, DC 20410-6000, telephone. popu anon 8, an 
oc: Le 79:49 am (202) 708-2770, or e-mail designated areas not in MSAs 
Kurt_G._Usowski@hud.gov. With  (nonmetropolitan areas) may not 
questions on how areas are designated § CMtain more in 20 — of the 
DEPARTMENT OF HOUSING AND and on geographic definitions, Alastair  *88regate ae ation o th f 
URBAN DEVELOPMENT McFarlane, Senior Economist, Economic 
Development and Public Finance ocated i i ‘bl 
[Docket No. FR-4889-N-02] Division, Office of Policy Development. 
Change in Effective Date in Notice for 224 Research, Department of Housing _¢ hat it would otherwise be. This 
: and Urban Development, 451 Seventh ; 
Designation of DifficultDevelopment : means that the available Low-Income 
Street, SW., Washington, DC 20410- 4 
Areas Under Section 42 of the Internal = G00 telephone (202) 708-0426, e-mail Housing Tax Credits also can be 
Revenue Code of 1986 increased by as much as 30 percent. 
Alastair_McFarlane@hud.gov. A text 


AGENCY: Office of the Secretary, HUD. telephone is available for persons with 
ACTION: Notice. : hearing or speech impairments at (202) Calendar year designating Difficult 
708-9300. (These are not toll-free Development Areas for the forthcoming 
SUMMARY: This document amends a telephone numbers.) Additional copies Calendar year. HUD uses a ranking 
notice that designates 2004 Difficult of this notice are available through procedure to select Difficult 
Development Areas (the 2004 notice), by HUDUSER at (800) 260-2691 for a small Development Areas, subject to the 20 
extending 2003 eligibility for areas that _fee to cover duplication and mailing percent population cap. Because income 
were designated as 2003 Difficult costs. and housing cost conditions change, 
Development Areas in a notice Copies Available Electronically: This _ new areas are added to the lists of 
published in 2002 (the 2003 notice), but notice is available electronically on the designated Difficult Development Areas 
were not so designated in the 2004 Internet (World Wide Web) at http:// each year and some old areas are 
notice. The amendment is necessary www.huduser.org/datasets/qct.html. dropped from the lists. The 2004 lists 


because publication of the 2004 notice SUPPLEMENTARY INFORMATION: published on December 19, 2003, do not 
only two weeks prior to its effective date include 10 metropolitan areas and 68 
did not provide adequate notice to Bachguend nonmetropolitan areas on the 2003 lists 
affected entities. This notice (1) changes On December 19, 2003, HUD of Difficult Development Areas and 

the definition of effective date to relate § published the 2004 notice in the include 3 metropolitan areas and 47 

it to the filing date of an application for Federal Register designating Difficult nonmetropolitan areas not on the 2003 
Low-Income Housing Tax Credits or tax- Development Areas and Qualified - lists of Difficult Development Areas. 
exempt bond financing, (2) extends the Census Tracts for calendar year 2004. fas 

effective date for areas designated as The 2004 notice provides that the lists Determination 

Difficult Development Areas in the 2003 _ of Difficult Development Areas are HUD recognizes that, with every new 
notice that were not Difficult effective if the credits are allocated after designation of Difficult Development 
Development Areas in the 2004 notice, § December 31, 2003; and, inthe caseof | Areas, some metropolitan areas and 
and (3) changes the definition of _ a building described in section nonmetropolitan areas lose their 
effective date for the Difficult 42(h)(4)(B) of the Internal Revenue Code designation and rental projects planned 
Development Areas and Qualified (Code), the lists are effective if the - in these areas lose their eligibility for 
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80 
34 
50 
190 
190 
25 
25 
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the extra credits. Nevertheless, HUD ° 
believes that the Department should 
update the lists of designated areas as 
new data become available. 

Low-Income Housing Tax Credit- 
allocating agencies and rental project 
developers have adjusted to a system in 
which the future availability of the extra 
credits is uncertain. Generally, for any 
rental project that a credit-allocating 
agency believes is crucial to meeting the 
housing needs of the area and for which 
the extra credits are essential for 
economic feasibility, the credit- 
allocating agency ensures that all the 
steps necessary to qualify are 
- accomplished before a new designation 
‘list becomes effective. HUD attempts to 
publish the designation notice early 
enough to allow credit-allocating 
agencies to accomplish the necessary 
steps. HUD did not publish the 2004 
notice until December 19, 2003, which 
did not provide adequate time before 
the effective date for allocating agencies 
or applicants for tax credits or tax- - 
exempt bond financing to take actions to 
meet the conditions necessary to 
capture the benefits of the 2003 Difficult 
Development Area designations before 
they expired. 

In addition, the practice of tying the 
effective date of Difficult Development 
Areas and Qualified Census Tracts to 
the allocation date, without regard to 
the application date, creates a potential 
disruption to the financing and 
development plans for buildings to be 
constructed or rehabilitated in areas that 
lose Difficult Development Area or 
Qualified Census Tract designations 
after credits (or tax-exempt bond 
financing) are applied for and before the 
allocations of credits are made (or the 
bonds are issued and the building is 
placed in service). HUD seeks to reduce 
the uncertainty and ease the transition 
associated with the changes in Difficult 
Development Area and Qualified 
Census Tract designations for allocating 
agencies and affordable housing 
developers while ensuring that the 
additional resources governed by these 
designations are directed to the areas 
where the need is greatest. 

HUD has determined that reasonable 
accommodation should be made to 
allow the Difficult Development Area 
and Qualified Census Tract features of 
the Low-Income Housing Tax Credit to 
work effectively. Because the late 
publication of the 2004 notice impeded 
the effectiveness of the Difficult 
Development Area feature of the Low- 
Income Housing Tax Credit, HUD is 
amending the effective date published 
in the 2004 notice. Because tying the 
effective date of Difficult Development 
Areas and Qualified Census Tracts to 


the allocation of credits (or the issuance 
of tax-exempt bonds and placement in 
service) without regard to the 
application date for these Federal 
subsidies increases uncertainty in the 
development and financing process of 
affordable rental housing in areas that 
lose Difficult Development Area or 
Qualified Census Tract designations, 
HUD is revising the definition of 
effective date published in the 2004 
notice. 

This amendment provides that, in the 
case of a building to be constructed or 
rehabilitated, that is located in a 
Difficult Development Area designated 
in the 2003 notice that is not designated 
in the 2004 notice, the 2003 lists of 
Difficult Development Areas remain in 
effect (1) for allocations of credit to an 
applicant within the 365-day period 
after the submission to the credit- 
allocating agency of a complete 
application that was filed after 
December 31, 2002, and before 
December 17, 2004, or (2) for purposes 
of section 42(h)(4)(B) of the Code, for 
bonds issued or buildings placed in 
service within the 365-day period after 
the submission to the bond-issuing 
agency of a complete application that 
was filed after December 31, 2002, and 
before December 17, 2004, provided that 
both the issuance of the bonds and the 
placement in service of the building 
occur after the application is submitted. 

An application is deemed to be 
submitted on the date it is filed if the 
application is determined to be 
complete as certified in writing by the 
credit-allocating agency or the bond- 
issuing agency. A “complete 
application” means that no more than 
de minimis clarifications of the 
application are required for the agency 
to make a decision about the allocation 
of tax credit or issuance of bonds 
covered by the application. 

This amendment will extend Difficult 
Development Area designations in the . 
2003 notice for buildings to be 
constructed or rehabilitated that are 
located in Difficult Development Areas 
in the 2003 notice and that are not 


- located in Difficult Development Areas 


in the 2004 notice. Thus, a building to 
be constructed or rehabilitated that is 
located in a Difficult Development Area 
designated in the 2003 notice that is not 
designated in the 2004 notice would be 
deemed to be located in a Difficult 
Development Area if a complete 
application for a tax credit allocation 
was filed, as certified in writing by the 
allocating agency, after December 31, 
2002, and before December 17, 2004, 
and credits were allocated to the 
building within the 365-day period after 
the application filing date. Similarly, a 


building described in section 42(h)(4)(B) 
of the Code that was located in a 
Difficult Development Area designated 
in the 2003 notice that was not 
designated in the 2004 notice would be 
deemed to be located in a Difficult 
Development Area if a complete 
application for tax-exempt bond 
financing was filed, as certified in 
writing by the bond-issuing agency, 
after December 31, 2002, and before 
December 17, 2004, and the building 
was placed in service or the bonds were 
issued within the 365-day period after 
the application filing date, provided that 
the issuance of the bonds and the 
placement in service of the building 
occur after the application is filed. That 
is, the applicant submitting an 
application during the prescribed time 
frame has up to 365 days after the 
application date either to place the 
project in service or to issue bonds to be 
eligible for the increase in basis 
accorded to projects located in 2003 
Difficult Development Areas. The 
applicant is ineligible for the increase in 
basis if the building was placed in 
service before the application date, or if 
the application was submitted before 
the area was a Difficult Development 
Area. 

This amendment also revises the 
language defining the effective date for 
2004 Difficult Development Areas and 
Qualified Census Tracts designated in 
the 2004 notice to base the effective date 
on the filing of a complete application 
for tax credit or tax-exempt bond’ 
financing. The revision of the effective 
date definition will reduce uncertainty 
for developers of affordable rental 
housing that rely on the additional 
subsidies available in Difficult 
Development Areas and Qualified 
Census Tracts by effectively allowing 
them to lock in the availability of 
additional subsidy based on application 
date and provide a smoother transition 
to subsequent Difficult Development 
Area and Qualified Census Tract 
designations. 

This amendment, therefore, provides 
that the 2004 lists of Difficult 
Development Areas and Qualified 
Census Tracts (including Qualified 
Census Tracts designated in notices FR- _ 
4799-N-01 and designated by reference 
in FR-4889-—N-01) are effective (1) for 
allocations of credit after December 31, 
2003; or (2) for purposes of section 
42(h)(4)(B) of the Code, if the bonds are 
issued and the building is placed in 
service after December 31, 2003. If an 
area or census tract is not on subsequent 
lists of Difficult Development Areas or 
Qualified Census Tracts, the 2004 lists 
remain effective for the area or tract if 
(1) the allocation of credit to an 


\ 
| 
|. 
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applicant is made no later than the end 
of the 365-day period after the 
submission to the credit-allocating 
agency of a complete application filed 
before the effective date of the 
subsequent lists of Difficult 
Development Areas and Qualified 
Census Tracts; or (2) for purposes of 
section 42(h)(4)(B) of the Code, the 
bonds are issued or the building is 
placed in service no later than the end 
of the 365-day period after the 
submission to the bond-issuing agency 
of a complete application filed before 
the effective date of the subsequent lists 
of Difficult Development Areas and 
Qualified Census Tracts, provided that — 
both the issuance of the bonds and the 
placement in service of the building 
occur after the application is submitted. 
That is, the applicant submitting an 
application during 2004 has up to 365 
days after the application date either to 
place the project in service or to issue 
bonds to be eligible for the increase in 
basis accorded to projects located in 
2004 Difficult Development Areas and 
Qualified Census Tracts that are not so 
designated in, for example, 2005. The 
applicant is ineligible for the increase in 
basis if the building was placed in 
service before the application date, or if 
the application was submitted before 
the area was a Difficult Development 
Area or the tract was.a Qualified Census 
Tract. 


An application is deemed to be 
submitted on the date it is filed if the 
application is determined to be 
complete as certified in writing by the 
credit-allocating agency or bond-issuing 
agency. A “complete application” 
means that no more than de minimis 
clarifications of the application are 
required for the agency to make a 
decision about the allocation of tax 


credits or issuance of bonds covered by ~ 


the application. 


The effect of this amendment will be 
to allow developers of affordable rental 
housing in Difficult Development Areas 
and Qualified Census Tracts for 2004 
that will not be so designated in, for 
example, 2005 to submit applications 
prior to the expiration of the 2004 
designations and be eligible for the 
associated increase in basis so long as 
credits are allocated (or for section 
42(h)(4)(B) buildings, the bonds are 
issued or the building placed in service) 
within the 365-day period after the 
filing of a complete application as 
certified in writing by the credit- 
allocating agency or bond-issuing 
agency. 


Effective Date 


2003 Difficult Development Areas That 
Are Not 2004 Difficult Development 
Areas 


In the case of Difficult Development 
Areas designated in the 2003 notice, but 
not designated in the 2004 notice, these 
Difficult Development Areas are 
effective (1) for allocations of credit to 
an applicant within the 365-day period 
after the submission to the credit- 
allocating agency of a complete 
application by the applicant that was 
submitted after December 31, 2002, and 
before December 17, 2004; or (2) for 


purposes of section 42(h)(4)(B) of the 


Code, for bonds issued or buildings 
placed in service within the 365-day 


period after the submission to the bond- 


issuing agency of a complete application 
by the applicant that was submitted 
after December 31, 2002, and before 
December 17, 2004, provided that both 


_ the issuance of the bonds and the 


placement in service of the building 
occur after the application is submitted. 

An application is deemed to be 
submitied on the date it is filed if the 
application is determined to be 
complete as certified in writing by the 
credit-allocating agency or bond-issuing 
agency. A “complete application” 
means that no more than de minimis 
clarifications of the application are 
required for the agency to make a 
decision about the allocation of tax 
credits or issuance of bonds covered by 
the application. 


2004 Difficult Development Areas and 
Qualified Census Tracts 


The effective date section of the 2004 


- notice is revised to read as follows: 


The 2004 lists of Difficult 
Development Areas and Qualified 
Census Tracts (including Qualified 
Census Tracts designated in notices FR— 
4799-—N-01 and FR—4889—N-01) are 
effective (1) for allocations of credit after 
December 31, 2003; or (2) for purposes 
of section 42(h)(4)(B) of the Code, if the 
bonds are issued and the building is 
placed in service after December 31, 
2003. If an area or census tract is not on 


_ subsequent lists of Difficult 


Development Areas or Qualified Census 
Tracts, the 2004 lists remain effective 
for the area or tract if (1) the allocation 
of credit to an applicant is made no later 
than the end of the 365-day period after 
the submission of a complete 
application by the applicant to the 
credit-allocating agency, and the 
submission is made before the effective 
date of the subsequent lists of Difficult 
Development Areas and Qualified 


Census Tracts; or (2) for purposes of 


section 42(h)(4)(B) of the Code, the 


bonds are issued or the building is’ 
placed in service no later than the end 
of the 365-day period after the 
submission of a complete application by 
the applicant to the bond-issuing 
agency, and the submission is made | 


’ before the effective date of the 


subsequent lists of Difficult 
Development Areas and Qualified 
Census Tracts, provided that both the 
issuance of the bonds and the placement 
in service of the building occur after the 
application is submitted. 

An application is deemed to be 
submitted on the date it is filed if the 
application is determined to be 
complete as certified in writing by the 
credit-allocating agency or bond-issuing 
agency. A “complete application” 
means that no more than de minimis 
clarifications of the application are 
required for the agency to make a 
decision about the allocation of tax 
credits or issuance of bonds covered by 
the application. 


Obligation of Credit-Allocating and 
Bond-Issuing Agencies With Regard to 
Subsidy Amounts 


A governmental unit continues to be 
obligated under section 42(m)(2) of the 
Code to ensure that the amount of 
credits attributable to a project affected 
by this notice do not exceed the amount 
necessary for the financial feasibility of 
the project and its viability as a 
qualified low-income housing project 
throughout the credit period. 


Other Matters 
Environmental Impact 


In accordance with 40 CFR 1508.4 of 
the regulations of the Council on 
Environmental Quality and 24 CFR 
50.19(c)(6) of HUD’s regulations, the 
policies and procedures contained in 
this notice provide for the establishment 
of fiscal requirements or procedures that 
do not constitute a development 
decision that affects the physical 
condition of specific project areas or 
building sites and, therefore, are 
categorically excluded from the 
requirements of the National 
Environmental Policy Act, except for 
extraordinary circumstances, and no 
Finding of No Significant Impact is 
required. 


Regulatory Flexibility Act 


The Secretary, in accordance with 5 
U.S.C. 605(b) (the Regulatory Flexibility 
Act), has reviewed and approved this 
notice, and in so doing certifies that this 
notice does not have a significant 
economic impact on a substantial 
number of small entities. The notice 
involves the designation of “Difficult 
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~ Development Areas” as required by © 
Section 42 of the Code, as amended, for 
use by political subdivisions of the 
states in allocating Low-Income Housing 
Tax Credits or issuing tax-exempt 
bonds. This notice places no new 
requirements on the states, their 
political subdivisions, or the applicants 
for credits. This notice also details the 
technical methodology used in making 
such designations. 


Executive Order 12612, Federalism 


Executive Order 13132 (entitled 
“Federalism’’) prohibits an agency from 
publishing any policy document that 
has federalism implications if the 
document either imposes substantial 
direct compliance costs on State and 
local governments and is not required 
by statute, or the document preempts 
State law, unless the agency meets the 
consultation and funding requirements 

“of section 6 of the executive order. As 
a result, the notice is not subject to 
review under the order. The notice 
merely designates ‘Difficult 
Development Areas” and “Qualified 
Census Tracts” as required undef 
section 42 of the Code, as amended, for 
the use by political subdivisions of the 
states in allocating Low-Income Housing 
Tax Credits or issuing tax-exempt 
bonds. 


Dated: October 28, 2004. 
Alphonso Jackson, 
Secretary. 
[FR Doc. 04—24542 Filed 11—1-04; 8:45 am] 
BILLING CODE 4210-29-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


HAG 05-0014] 


AGENCY: Bureau of Land Management 
(BLM), Vale District. 


ACTION: Meeting notice for the John Day/ 
Snake Resource Advisory Council. 


SUMMARY: The John Day/Snake Resource 
Advisory Council will meet on 
Thursday, December 2, 2004, 8 a.m. to 
4 p.m. at the Oxford Suites, 2400 SW 
Court Place, Pendleton, OR 97801. 

The meeting may include such topics 
as Forest Service Weeds Plan. There 
will also be subcommittee updates on 
OHV, Noxious Weeds, Planning, Sage 
Grouse, and other matters as may 
reasonably come before the board. 

The entire meeting is open to the 
public. For a copy of the information to 
be distributed to the Council members, 
please submit a written request to the 
Vale District Office 10 days prior to the 
meeting. Public comment is scheduled 


for 11 a.m. to 11:15 a.m., Pacific time 
(P.t.) on December 2, 2004. 


FOR FURTHER INFORMATION CONTACT: 
Additional information concerning the 
John Day/Snake Resource Advisory 
Council may be obtained from Peggy 
Diegan, Management Assistant/ 
Webmaster, Vale District Office, 100 
Oregon Street, Vale, OR 97918, (541) 
473-3144, or e-mail 
Peggy_Diegan@or.blm.gov. 

Dated: October 26, 2004. 
David R. Henderson, 
District Manager. 
[FR Doc. 04—24386 Filed 11-1—04; 8:45 am] 
BILLING CODE 4310-33-P 


INTERNATIONAL TRADE 
COMMISSION 


[USITC SE-04-029] 
Sunshine Act Meeting 


AGENCY HOLDING THE MEETING: United 
States International Trade Commission 


TIME AND DATE: November 5, 2004 at 11 
a.m. 


PLACE: Room 101, 500 E Street, SW., 
Washington, DC 20436, Telephone: 
(202) 205-2000. 


STATUS: Open to the public. 


MATTERS TO BE CONSIDERED: 

1. Agenda for future meetings: None. 

2. Minutes. 

3. Ratification List. 
4, Inv. No. 731-TA-1056 (Final) 
(Certain Aluminum Plate from South 
Africa)—briefing and vote. (The 
Commission is currently scheduled to 
transmit its determination and 
Commissioners’ opinions to the 
Secretary of Commerce on or before 
November 18, 2004.) 

5. Outstanding action jackets: None. 

In accordance with Commission 
policy, subject matter listed above, not 
disposed of at the scheduled meeting, 
may be carried over to the agenda of the 
following meeting. 

By order of the Commission. 

Issued: October 29, 2004. 
Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. 04—24585 Filed 10-29-04; 3:31 pm] 
BILLING CODE 7020-02-M 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review; 
Comment Request 


October 25, 2004. 

The Department of Labor (DOL) has 
submitted the following public 
information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (Pub. L. 104-13, 
44 U.S.C. Chapter 35). A copy of each 
ICR, with applicable supporting 
documentation, may be obtained by 
contacting the Department of Labor 
(DOL). To obtain documentation, 
contact Ira Mills on 202-693-4122 (this 
is not a toll-free number) or e-mail: 
mills.ira@dol.gov. 

Comments should be sent to Office of 
Information and Regulatory Affairs, _ 
Attn: OMB Desk Officer for DOL, Office 
of Management and Budget, Room 
10235, Washington, DC 20503, 202- 
395-7316 (this is not a toll-free ‘ 
number), within 30 days from the date 
of this publication in the Federal 
Register. 

The OMB is particularly interested in 
comments which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
é.g., permitting electronic submission of 
responses. 

Agency: Employment and Training 
Administration. 

Type of Review: New Collection. 

Title: Supplementary Survey on 
Unemployment Insurance Non-Fliers. 

OMB Number: 1205-ONEW. 

Frequency: Other; One-time 
collection. ‘ 

Affected Public: Individuals or 
households. 

Number of Respondents: 6,000. 

Number of Annual Responses: 6,000. 
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Total Burden Hours: 

Estimated Time Per Response: 1 
minute. 

Total annualized capital/startup 
costs: $0. ; 

Total annual costs (operating/ 
maintaining systems or purchasing 
services): $0. 

Description: This clearance package 
seeks approval for a supplemental 
survey on Unemployment Insurance 
(UI) Non-Filers to be conducted with the 
Current Population Survey (CPS), as 
part of the evaluation of the UI program. 
The purpose of the UI evaluation is to 
provide detailed, empirical information 
on the effectiveness and impact of the 
UI benefits program. The evaluation will 
identify changes in the labor market, 
population and economy pertinent to 
the UI program; detailed characteristics 
of who received and does not receive UI 
benefits; the macro- and micro- 
‘economic impacts of.the program; and ~ 
UI’s role in preventing dispersal of 
workers, sacrifice of skills and 
breakdowns in labor standards. Overall, 
the evaluation is intended to provide 
fresh data and analysis that can be used 
in developing policy and in planning 
future research, including 
demonstration projects. As part of the 
evaluation, this UI non-filer supplement 
will address how often and why . 
unemployed individuals choose not to 
apply for unemployment benefits. The 
first UI non-filer supplement was 
conducted in late 1989 and early 1990 
(OMB Number 1220-0122 Expired 3/31/ 
90), and the second was conducted in 
1993 (OMB Number 1220-0122 Expired 
1/31/94). 

This supplement, which will take 
place more than 10 years after the last 
supplement, will provide the U.S. 
Department of Labor with the necessary 
data to evaluate and help improve the 
UI program. 


Ira L. Mills, 
Departmental Clearance Officer. 


[FR Doc. 04—24393 Filed 11—1—04; 8:45 am] 
BILLING CODE 4510-26-P 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review: 
Comment Request 


October 21, 2004. 

The Department of Labor (DOL) has 
submitted the following public 
information collection requests (ICRs) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (Pub. L. 104-13, 


44 U.S.C. chapter 35). A copy ofeach - . 
ICR, with applicable supporting 
documentation, may be obtained by 
contacting Darrin King on 202-693-— 
4129 (this is not a toll-free number) or 
e-mail: king.darrin@dol.gov. 

Comments should be sent to Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for the 
Occupational Safety and Health 
Administration (OSHA), Office of 
Management and Budget, Room 10235, 
Washington, DC 20503, 202-395-7316 
(this is not a toll-free number), within - 
30 days from the date of this publication 
in the Federal Register. 

The OMB is particularly interested in 
comments which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the . 
functions of the agency, including ~ 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
é.g., permitting electronic submission of 
responses. 

Agency: Occupational Safety and 
Health Administration. 

Type of Review: Extension of 
currently approved collection. 

OMB Number: 1218-0003. 


Title: GEAR Certification (29 CFR Part 


1919). 

Form Number: OSHA 70 Form. 

Frequency: On occasion; 
quadrennially; and annually. 

Type of Response: Recordkeeping and 
reporting. 

Affected Public: Business or other for- 


_ profit; not-for-profit institutions; Federal 


government; and State, local, or tribal 
government. 

Number of Respondents: 80. 

Number of Annual Responses: 340. 

Estimated Time Per Response: 45 
minutes. 

Total Burden Hours: 81. 

-Total Annualized capital/startup 
costs: $0. 

Total Annual Costs (operating/ 
maintaining systems or purchasing 
services): $1,452,000. 

Description: OSHA needs the 
information collected on the OSHA 70 


Form to accredit companies to inspect 
and provide certification for cranes, 
derricks, and accessory gear use in 
longshoring, marine terminals and 
shipyard industries. This collection of 
information is authorized by 29 CFR 
part 1919. 

Agency: Occupational Safety and 
Health Administration. 

Type of Review: Extension of 
currently approved collection. 

OMB Number: 1218-0095. 

Title: Concrete and Masonry 
Construction (29 CFR 1926, Subpart Q). 

Form Number: None. 

Frequency: On occasion. 

Type of Response: Third party 
disclosure. 

Affected Public: Business or other for- 
profit; not-for-profit institutions; Federal 
government; and State, local, or tribal 
government. 

Number of Respondents: 280,000. 

Number of Annual Responses: 
280,000. 

Estimated Time Per Response: 5 
minutes. 

Total Burden Hours: 22,400. 

Total Annualized capital/startup 
costs: $0. 

Total Annual Costs (operating/ 
maintaining systems or purchasing 
services): $0. 

Description: 29 CFR part 1926, 
subpart Q requires construction firms 
engaged in the erection of concrete 
formwork to post warning signs/barriers 
in accordance with 29 CFR 
1926.701(c)(2) to reduce exposure of 


non-essential employees to the hazards 


of post-tensioning operations. 
Paragraphs 29 CFR 1926.702(a)(2), (j)(1), 
and (j)(2) are general lockout/tagout 
measures to protect workers from injury 
associated with equipment and 
machinery. 


Ira L. Mills, 
Departmental Clearance Officer. 


[FR Doc. 04-—24394 Filed 11—1—04; 8:45 am] 
BILLING CODE 4510—26-P 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review: 
Comment Request 


October 26, 2004. 

The Department of Labor (DOL) has 
submitted the following public 
information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (Pub. L. 104—13, 
44 U.S.C. chapter 35). A copy of this 
ICR, with applicable supporting . 


63556 


Federal Register / Vol. 69, No. 211/ Tuesday, November 2, 2004/ Notices 


documentation, may be obtained by ~ 
contacting Darrin King on 202-—693-— 
4129 (this is not a toll-free number) or 
e-mail: king.darrin@dol.gov. 

Comments should be sent to Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for the Office of 
the Secretary, Office of Management and 
Budget, Room 10235, Washington, DC 
20503, 202-395-7316 (this is not a toll- 
free number), within 30 days from the 
date of this publication in the Federal 
Register. 

The OMB is particularly interested in 
comments which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy ofthe. 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
é.g., permitting electronic submission of 
responses. 

Agency: Office of the Secretary, Office 
of Small Business Program. 

Type of Review: Extension of 
currently approved collection. 

Title: Small Business Program 
Information Management System. 

OMB Number: 1290-0002. 

Frequency: On occasion. 

Type of Response: Reporting. 

Affected Public: Business or other for- 
profit; Not-for-profit institutions; and 
State, Local, or Tribal Government. . 

Number of Respondents: 1,000. 

Number of Annual Responses: 2,000. 

Estimated Time Per Response: 7 
minutes for an original submission and 
2 minutes for updates. 

Total Burden Hours: 150. 

Total Annualized capital/startup 
costs: $0. 

Total Annual Costs (operating/ 
maintaining systems or purchasing 
services): $0. 

Description: The Small Business 
Programs Information Management 
System gathers, documents, and 
manages information for DOL’s Office of 
Small Business Programs’ constituency 
groups. This system allows constituent 
groups to voluntarily provide 
information about their organizations. 


The information is used by DOL to 
maximize communication with the 
respective constituency groups 
regarding relevant small business 
programs, initiatives, and procurement 
opportunities; to track and solicit 
feedback on customer service to group 
members; and to facilitate registration of 
group members for DOL-sponsored 
activities. 

Ira L. Mills, 

Departmental Clearance Officer. 

[FR Doc. 04-24395 Filed 11—-1-04; 8:45 am] 
BILLING CODE 4510-23-P 


DEPARTMENT OF LABOR 


Employment Standards 
Administration; Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination Decisions 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes of 
laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary. 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, 
as amended (46 Stat. 1494, as amended, 
40 U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the _ 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
Federally assisted construction projects 
to laborers and mechanics of the 


- specified classes engaged on contract 


work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 


5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in that 
section, because the necessity to issue 
current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice . 
is received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with provisions of 29 CFR 
parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance of 
the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issues 


’ Under The Davis-Bacon And Related 


Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., Room S-—3014, 
Washington, DC 20210. 


Modification to General Wage 
Determination Decisions 


The number of the decisions listed to 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and related Acts” being modified 
are listed by Volume and State. Dates of 
publication in the Federal Register are 
in parentheses following the decisions 
being modified. 


Volume I 


Massachusetts 
MA030001 (JUN. 13, 2003) 
MA030002 (JUN. 13, 2003) 
MA030003 (JUN. 13, 2003) 
MA030004 (JUN. 13, 2003) 
MA030006 (JUN. 13, 2003) 
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MA030007 (JUN. 13, 2003) 
MA030008 (JUN. 13, 2003) 
MA030009 (JUN. 13, 2003) 
MA030010 (JUN. 13, 2003) 
MA030017 (JUN. 13, 2003) 
MA030018 (JUN. 13, 2003) 
MA030019 (JUN. 13, 2003) 
MA030020 (JUN. 13, 2003) 
.MA030021 (JUN. 13, 2003) 
New Jersey 

NJ030002 (JUN. 13, 2003) 


Vermont 


VT030001 (JUN. 13, 2003) 
VT030011 (JUN. 13, 2003) 


Volume II 
None 

Volume III 
North Carolina 


NC030017 (JUN. 13, 2003) 
NC030034 (JUN. 13, 2003) 
NC030050 (JUN. 13, 2003) 


Volume IV 
Indiana 


IN030001 (JUN. 13, 2003) 
IN030002 (JUN. 13, 2003) 
IN030004 (JUN. 13, 2003) 
IN030005 (JUN. 13, 2003) 
IN030006 (JUN. 13, 2003) 


Minnesota 
MN030011 (JUN. 13, 2003) 


MN030016 (JUN. 13, 2003) 
MN030018 (JUN. 13, 2003) 
MN030021 (JUN. 13, 2003) 
MN030022 (JUN. 13, 2003) 
MN030023 (JUN. 13, 2003) 
MN030024 (JUN. 13, 2003) 
MN030025 (JUN. 13, 2003) 
MN030026 (JUN. 13, 2003) 
MN030028 (JUN. 13, 2003) 


MNO030029 (JUN. 13, 2003) 


MNO030030 (JUN. 13, 2003) 
MNO030032 (JUN. 13, 2003) 
MNO030033 (JUN. 13, 2003) 
MNOo030034 (JUN. 13, 2003) 
MNO030036 (JUN. 13, 2003) 


MN030037 (JUN. 13, 2003)- 


MN030038 (JUN. 13, 2003) 
MNO030040 (JUN. 13, 2003) 
MN030041 (JUN. 13, 2003) 
MNO030042 (JUN. 13, 2003) 
MN030046 (JUN. 13, 2003) 
MNO030050 (JUN. 13, 2003) 


Volume V 
Texas 


TX030030 (JUN. 13, 2003) 


Volume VI 


Oregon 

ORO30001 (JUN. 13, 2003) 
Washington 

WA030001 (JUN. 13, 2003) 
WA030002 (JUN. 13, 2003) 
WA030003 (JUN. 13, 2003) 
WA030005 (JUN. 13, 2003) 
WA030007 (JUN. 13, 2003) 


WA030008 (JUN. 13, 2003) 
WA030011 (JUN. 13, 2003) 


Volume VII 
None. 


General Wage Determination 
Publication 


General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. 


General wage determinations issued 
under the Davis-Bacon and related Acts 
are available electronically at no cost on 
the Government Printing Office site at 
http://www.access.gpo.gov/davisbacon. 
They are also available electronically by 
subscription to the Davis-Bacon Online 
Service (http:// 
davisbacon.fedworld.gov) of the 
National Technical Information Service 
(NTIS) of the U.S. Department of _ 
Commerce at 1-800-363-2068. This 
subscription offers value-added features 
such as electronic delivery of modified 
wage decisions directly to the user’s 
desktop, the ability to access prior wage 
decisions issued during the year, 
extensive Help Desk support, etc: 


Hard-copy subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 
512-1800. 


When ordering hard-copy 
subscription(s), be sure to specify the 
State(s) of interest, since subscriptions 
may be ordered for any or all of the six 
separate Volumes, arranged by State. 
Subscriptions include an annual edition 
(issued in January or February) which - 
includes all current general wage 
determinations for the States covered by 
each volume. Throughout the remainder 
of the year, regular weekly updates will 
be distributed to subscribers. 

Signed in Washington, DC this 28th day of 
October, 2004. 

Terry Sullivan, 

Acting Chief, Branch of Construction Wage 
Determinations. 

[FR Doc. 04—24422 Filed 11—1—04; 8:45 am] 
BILLING CODE 4510-27-M 


DEPARTMENT OF LABOR 
Bureau of Labor Statistics 


Labor Research Advisory Council; 
Notice of Meetings and Agenda 


The Fall meetings of committees of 
the Labor Research Advisory Council 
will be held on November 15, 16, and 
17, 2004. All of the meetings will be 
held in the Conference Center of the 
Postal Square Building (PSB), 2 
Massachusetts Avenue, NE., 
Washington, DC. 


The Labor Research Advisory Council 
and its committees advise the Bureau of 
Labor Statistics with respect to technical 
matters associated with the Bureau’s 
programs. Membership consists of 
union research directors and staff 
members. The schedule and agenda of 
the meetings are as follows: 


Monday, November 15, 2004 


1 p.m.—Comumnittee on Occupational 
Safety and Health Statistics, Meeting 
Room 9 . 


1. Results of 2003 Census of Fatal 
Occupational Injuries, including latest 
data on foreign-born workers. 

2. Progress on 2003 Survey of 
Occupational Injuries and Illnesses. 


3. Time of event data from the 2002 
Survey of Occupational Injuries and 
Illnesses. 

4. Status of special survey on employer 
workplace violence prevention 
policies. 

5. Recent research from the Census of 
Fatal Occupational Injuries. 

6. New business. 


7. Discussion of agenda items for the 
Spring 2005 meeting. 


Tuesday, November 16, 2004 


9:30 a.m.—Committee on Compensation 
and Working Conditions, Meeting Room 
9 


1. Presentation on the estimates from 
the most recent National 
Compensation Survey benefits 
publications. 


_ 2. Preliminary results from research into 


match bias in the Employer Cost for 
Employee Compensation for union 
workers. 


3. Other topics and new business. 
4. Agenda for the Spring 2005 meeting. 


1:30 p.m.—Committee on Prices and 
Living Conditions, Meeting Room 9 


1. New initiatives in the Consumer 
Expenditure Survey. 


2. Topics for next meeting. 
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Wednesday, November 17, 2004 


9:30 a.m.—Committee on Employment 
and Unemployment Statistics Meeting 
Room 9: 


1. Mass Layoffs Statistics data on job 
loss associated with the movement of 
work. 

2. Business Employment Dynamics data 

_ by employer size. 

3. Discussion of major changes to the 
modeling methods used to develop 
Local Area Unemployment Statistics 
data. 

4. Develop agenda for Spring 2005 
meeting. 


1:30 p.m.—Committee on Productivity, 
. Technology and Growth, Meeting Room 
9 


1. Office of Occupational Statistics and 
Employment Projections’ emerging 
occupations pilot project. 

2. The effects of Information Technology 
investments on productivity growth. 

3. Research on preliminary estimates of 
‘multifactor productivity growth for 
the business sector. 

4. Topics for the next meeting. 


Committee on Foreign Labor Statistics, 
Meeting Room 9 


1. Program update. 

2. Country expansion for comparative 
productivity data. 

3. Topics for the next meeting. 

The meetings are open to the public. 
Persons planning to attend these 
meetings as observers may want to 
contact Wilhelmina Abner on (202) 
691-5970. 

Signed at Washington, DC this 20th day of 
October 2004. 

Kathleen P. Utgoff, 

Commissioner. 

[FR Doc. 04—24427 Filed 11-104; 8:45 am] 
BILLING CODE 4510-24-P 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice (04-119)} 


NASA Advisory Council, Space 
Science Advisory Committee; Meeting. 


AGENCY: National Aeronautics and 
Space Administration (NASA). 
ACTION: Notice of Meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory-Council (NAC), Space 
Science Advisory Committee (SScAC). 
DATES: Monday, November 15, 2004, — 
8:30 a.m. to 5:30 p.m., Tuesday, 


November 16, 2004, 8:30 a.m. to 5:30 
p.m., and Wednesday, November 17, 
2004, 8:30 a.m. to 11 a.m. 

ADDRESSES: Newport Beach Marriott, 
900 Newport Center Drive, Newport 
Beach, CA 92660. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Marian R. Norris, Office of Space 
Science, National Aeronautics and 
Space Administration, Washington, DC 
20546, (202) 358-4452. 

SUPPLEMENTARY INFORMATION: The 
meeting will be open to the public up 
to the capacity of the room. The agenda 
for the meeting includes the following 
topics: 

—Associate Administrator’s Directorate 

Status Report and Discussion. 
—Science Management Processes. 
—Committee Reorganization Planning. 
—Division Program Status Reports. 
—Presentation of Subcommittee 

Reports. 
—Earth Science Research Strategy. 

It is imperative that the meeting be 
held on these dates to accommodate the 
scheduling priorities of the key 
participants. Visitors to the meeting will 
be requested to sign a visitor’s register. 


P. Diane Rausch, 


Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 

[FR Doc. 04—24553 Filed 11-1—-04; 8:45 am] 
BILLING CODE 7510-13-U 


NATIONAL CREDIT UNION 
ADMINISTRATION 


Agency Information Collection 
Activities: Submission to OMB for 
Extension of a Currently Approved 
Collection; Comment Request 


AGENCY: National Credit Union 
Administration (NCUA). 


ACTION: Request for comment. 


SUMMARY: The NCUA is submitting the 
following information collection to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995 
(Pub. L. 104-13, 44 U.S.C. Chapter 35). 
This information collection is published 
to obtain comments from the public. 
DATES: Comments will be accepted until 
January 3, 2005. 

ADDRESSES: Interested parties are 
invited to submit written comments to 
the NCUA Clearance Officer listed 
below: 

Clearance Officer: Mr. Neil 
McNamara, National Credit Union 
Administration, 1775 Duke Street, 
Alexandria, VA 22314-3428, Fax no. 


703-518-6669, e-mail: 
menamara@ncua.gov. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or a 


’ copy of the information collection 


request should be directed to Tracy 
Sumpter at the National Credit Union 
Administration, 1775 Duke Street, 
Alexandria, VA 22314-3428, or at (703) 
518-6444. 

SUPPLEMENTARY INFORMATION: Proposal 
for the following collection of 
information: 

Title: Central Liquidity Facility 
Repayment Agreement, Regular 
Member. 

OMB Number: 3133-0061. 

Form Number: CLF—8703. 

Type of Review: Extension of a 
currently approved collection. 

Description: The form is used by CLF 
regular members borrowing from the 
CLF. 

Respondents: Credit unions which are 
CLF regular members who borrow from 
the CLF. 2 

Estimated No. of Respondents/Record 
keepers: 40. 

Estimated Burden Hours per 
Response: 2.875 hours. 

Frequency of Response: Other. As the 
need for borrowing arises. 

Estimated Total Annual Burden 
Hours: 115 hours. 

Estimated Total Annual Cost: 0. 

By the National Credit Union 
Administration Board on October 26, 2004. 
Mary Rupp, 

Secretary of the Board. 
[FR Doc. 04-24363 Filed 11-1-04; 8:45 am] 
BILLING CODE 7535-01-P 


NATIONAL CREDIT UNION 
ADMINISTRATION 


Agency Information Collection 
Activities: Submission to OMB for 
Extension of a Currently Approved 
Collection; Comment Request 


AGENCY: National Credit Union 
Administration (NCUA). 
ACTION: Request for comment. 


SUMMARY: The NCUA is submitting the 
following information collection to the | 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995 
(Pub. L. 104-13, 44 U.S.C. Chapter 35). 
This information collection is published 
to obtain comments from the public. 
DATES: Comments will be accepted until 


_ January 3, 2005. 


ADDRESSES: Interested parties are 
invited to submit written comments to 
the NCUA Clearance Officer listed 
below: 
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Clearance Officer: Mr. Neil 
McNamara, National Credit Union 
Administration,1775 Duke Street, 
Alexandria, VA 22314-3428, Fax no. 
(703) 518-6669, e-mail: 
mcnamara@ncua.gov. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or a 
copy of the information collection 
request, should be directed to Tracy 
Sumpter at the National Credit Union 
Administration, 1775 Duke Street, 
Alexandria, VA 22314-3428, or at (703) 
518-6444. 

SUPPLEMENTARY INFORMATION: Proposal 
fer the following collection of 
information: 

Title: Forms and Instructions for 
Central Liquidity Facility Loans. 

OMB Number: 3133-0064. 

Form Number: NCUA—7000, 7001, 
7002, 7003 and 7004. 

Type of Review: Extension of a 
currently approved collection. 

Description: Forms used by each 
borrower from the CLF. 

Respondents: Credit unions that 
borrow from the CLF. 

Estimated No. of 
keepers: 25. 

Estimated Burden Hours Pet 
Response: 1 hour. 

Frequency of Response: Other. As the 
need for borrowing arises. 

Estimated Total Annual Burden 
Hours: 25 hours. 

Estimated Total Annual Cost: 0. 

By the National Credit Union 
Administration Board on October 26, 2004. 
Mary Rupp, 

Secretary of the Board. 
[FR Doc. 04—24364 Filed 11-—1—04; 8:45 am] 
BILLING CODE 7535-01-P 


NATIONAL CREDIT UNION 
ADMINISTRATION 


Agency Information Collection 
Activities: Submission to OMB for 
Extension of a Currently Approved 
Collection; Comment Request 


AGENCY: National Credit Union 
Administration (NCUA). 
ACTION: Request for comment. 


SUMMARY: The NCUA is submitting the 
following information collection to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995 
(Pub. L. 104-13, 44 U.S.C. Chapter 35). 
This information collection is published 
to obtain comments from the public. 
DATES: Comments will be accepted until 
January 3, 2005. 

ADDRESSES: Interested parties are 
invited to submit written comments to 


the NCUA Clearance Officer listed 
below: 

Clearance Officer: Mr. Neil 
McNamara, National Credit Union 
Administration,1775 Duke Street, 
Alexandria, VA 22314-3428, Fax no. 
(703) 518-6669, e-mail: 
mcnamara@ncua.gov. 


’ FOR FURTHER INFORMATION CONTACT: 


Requests for additional information or a 
copy of the information collection 
request, should be directed to Tracy 
Sumpter at the National Credit Union 
Administration, 1775 Duke Street, 
Alexandria, VA 22314-3428, or at (703) 
518-6444. 

SUPPLEMENTARY INFORMATION: Proposal 
for the following collection of 
information: 

Title: Central Liquidity Facility 
Regular Member Membership 
Application. 

OMB Number: 3133-0063. 

Form Number: CLF-8702. 

Type of Review: Extension of a 
currently approved collection. 

Description: This is a one-time form 
used to request membership in the CLF. 

Respondents: Credit unions seeking 
membership in the CLF. 

Estimated No. of Respondents/Record 
keepers: 25. 

Estimated Burden Hours Per 
Response: .5 hour. 

Frequency of Response: Other. As 
credit unions request membership in the 
CLF. 

Estimated Total Annual Burden 
Hours: 12.5 hours. 

Estimated Total Annual Cost: 0. 

By the National Credit Union 
Administration Board on October 26, 2004. 
Mary Rupp, 

Secretary of the Board. 
[FR Doc. 04—24365 Filed 11-1-04; 8:45 am] 
BILLING CODE 7535-01-P 


OFFICE OF NATIONAL DRUG 
CONTROL POLICY 


Leadership Conference on Medical 
Education in Substance Abuse to be 
held December 1-2, 2004 


AGENCY: Office of National Drug Control 
Policy. 


_ ACTION: Notice. 


SUMMARY: A conference of leaders in the 
field of medical education in substance 
abuse will be held on Wednesday, 
December 1, 2004, and Thursday, 
December 2, 2004, in Washington, DC at 
the Washington Hilton Embassy Row, 
2015 Massachusetts Avenue, NW., 
Washington, DC 20036. 

The conference will begin at 6:30 p.m. 
on Wednesday, December 1, 2004, and 


conclude at 5:30 p.m. on Thursday, 
December 2, 2004. The Leadership 
Conference will: (1) Develop ongoing 
working relationships among agencies 
and organizations to increase physician © 
knowledge and skills to address d 
and alcohol related disorders; (2) 
facilitate the sharing of information 
among agency leaders and organizations 
in order to foster improved medical 
education at the undergraduate, 
graduate and continuing education level 
so as to enhance physicians’ awareness 
of drug and alcohol-related disorders 
and improved skills and practices to 
address them; and (3) identify gaps in 
medical education curricula reg: 
alcohol and other drug related 
disorders. Members of the public who 
wish to attend the conference should 
telephone ONDCP’S Leadership 
Conference on Medical Education RSVP 
telephone line at (202) 395-6750 to » 
arrange building access. 
FOR FURTHER INFORMATION CONTACT: 
Martha M. Gagné at (202) 395-4622. 
Dated: October 26, 2004. 
Linda V. Priebe, 
Assistant General Counsel. 
[FR Doc. 04—24366 Filed 11—1—-04; 8:45 am] 
BILLING CODE 3180-02-P 


NATIONAL TRANSPORTATION 
SAFETY BOARD 


Sunshine Act Meeting 


TIME AND DATE: 9:30 a.m., Tuesday, 
November 9, 2004. 


PLACE: NTSB Conference Center, 429 
L’Enfant Plaza SW., Washington, DC 
20594. 
STATUS: The two items are ‘open to the 
public. 
MATTERS TO BE CONSIDERED: 7673 
Highway—Special Investigation 
Report—Medical Oversight of 
Noncommercial Drivers. 

5299P Most Wanted Safety 
Recommendations Program—November 
2003 Update on Federal Issues. 


‘NEWS MEDIA CONTACT: Telephone: (202) 


Individuals requesting specific 


-accommodations should contact Ms. 


Carolyn Dargan at (202) 314-6305 by 
Friday, November 5, 2004. 

The public may view the meeting via 
a live or archived webcast by accessing 
a link under ‘‘News & Events” on the 
NTSB home page at http:// 
www.ntsb.gov. 


FOR FURTHER INFORMATION CONTACT: 
Vicky D’Onofrio, (202) 314-6410. 
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Dated: October 29, 2004. 
Vicky D’Onofrio, 
Federal Register Liaison Officer. 
[FR Doc. 04—24556 Filed 10-29-04; 2:04 am] 
BILLING CODE 7533-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-443] 


FPL Energy Seabrook, LLC, Seabrook 
Station, Unit No. 1; Notice of 
Consideration of issuance of 
Amendment to Facility Operating 
License, Proposed No Significant 
Hazards Consideration Determination, 
and Opportunity for a Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
86 issued to FPL Energy Seabrook, LLC 
(the licensee), for operation of the 
Seabrook Station, Unit No. 1, located in 
Rockingham County, New Hampshire. 

The proposed amendment would 
revise the allowed outage times of 
Technical Specification 3.3.3.6, 
“Accident Monitoring Instrumentation,” 
to be consistent with the completion, 
times in the related specification in 
NUREG-—1431, Revision 3, “Standard 
Technical Specifications Westinghouse 
Plants.” 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission’s 
regulations. 

The Commission has made a 
proposed determination that the 
amendment request involves no 
significant hazards consideration. Under 
the Commission’s regulations in Title 10 
of the Code of Federal Regulations (10 
CFR), Section 50.92, this means that 
operation of the facility in accordance 
with the proposed amendment would 
not (1) involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in a 


margin of safety. As required by 10 CFR .- 


50.91(a), the licensee has provided its 
analysis of the issue of no significant 
hazards consideration, which is 
presented below: 


1. The proposed changes do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The proposed changes revise the actions 
and allowed outage times (AOT) for - 


inoperable post-accident monitoring (PAM) 
instrumentation. The PAM instrumentation 
is not an initiator of any previously evaluated 
accident. Furthermore, the PAM instruments 
are passive devices; the instruments do not 
actuate or control any plant systems or 
components. As a result, the probability of 
any accident previously evaluated is not 
increased by these proposed changes. While 
this change extends the AOT for inoperable 
instruments, the Technical Specifications 
will continue to require the availability of 
operable PAM instrumentation for 
monitoring and assessing specific plant 
parameters during and following an accident. 
The PAM instruments have no impact on the 
ability of systems to perform the safety 
functions of shutting down the reactor, 
removing decay heat, controlling radioactive 
releases, or mitigating accident 
consequences. The length of time that a PAM 
instrument has been inoperable has no effect 
on the consequences of an accident should 
an accident occur. As a result, extending the 
AOT for these instruments will not 
significantly increase the consequences of 
accidents previously evaluated. 

2. The proposed changes do not create the 
possibility of a new or different kind of 
accident from any [accident] previously 
evaluated. 

_ The proposed changes neither install or 
remove any plant equipment, nor alter the 
design, physical configuration, or mode of 
operation of any plant structure, system, or 
component. The accident monitoring 
instrumentation consists of passive devices 
and is not an initiator of any accident. No 
physical changes are being made to the plant, 
so no new accident causal mechanisms are 
being introduced. Therefore, operation of the 
facility in accordance with the proposed 
amendments will not create the possibility of 
a new or different kind of accident from any 
previously evaluated. 

3. The proposed changes do not involve a 
significant reduction in a margin of safety. 

The proposed changes do not alter the 
design, configuration, operation, or function 
of any plant system, structure, or component. 
The ability of any operable structure, system, 
or component to perform its designated 
safety function is unaffected by this change. 
These proposed changes allow an 
appropriate time to restore inoperable PAM 
instruments to operable status when one or 
more channels of a required instrument 
function become inoperable. The additional 
time to restore an inoperable channel to 
operable status is appropriate based on the 
low probability of an event requiring the 
accident monitoring instrumentation during 
the interval, providing a reasonable time for 
repair of the instrumentation, and alternate 
means of obtaining the required information. 
Moreover, with the exception of the 
containment post-LOCA [loss-of-coolant 
accident] high range area monitor (as _ 
currently licensed) this change retains the 
requirement to shut down the plant if less 
than a minimum number of instrument 
channels of the required parameters are 
operable. Therefore, operation of the facility 
in accordance with the proposed amendment 
will not involve a significant reduction in the 
margin of safety. 


The NRC staff has reviewed the 
licensee’s analysis and, based on this 
review, it appears that the three 
standards of 10 CFR 50.92(c) are 
satisfied. Therefore, the NRC staff 
proposes to determine that-the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. 

Normally, the Commission will not 
issue the amendment until the 
expiration of 60 days after the date of 
publication of this notice. The 
Commission may issue,the license 
amendment before expiration of the 60- 
day period provided that its final 
determination is that the amendment 
involves no significant hazards 
consideration. In addition, the 
Commission may issue the amendment 
prior to the expiration of the 30-day 
comment period should circumstances 
change during the 30-day comment 
period such that failure to act in a 
timely way would result, for example in 
derating or shutdown of the facility. 
Should the Commission take action 
prior to the expiration of either the 
comment period or the notice period, it 
will publish in the Federal Register a 
notice of issuance. Should the 
Commission make a final No Significant 
Hazards Consideration Determination, 
any hearing will take place after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

Written comments may be submitted 
by mail to the Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, and should cite the publication 
date and page number of this Federal 
Register notice. Written comments may 
also be delivered to Room 6D59, Two 
White Flint North, 11545 Rockville 
Pike, Rockville, Maryland, from 7:30 
a.m. to 4:15 p.m. Federal workdays. 
Documents may be examined, and/or 
copied for a fee, at the NRC’s Public 
Document Room, located at One White 
Flint North, Public File Area O1 F21, 
11555 Rockville Pike (first floor), 
Rockville, Maryland. 

The filing of requests for hearing and 
petitions for leave to intervene is 
discussed below. 

Within 60 days after the date of 
publication of this notice, the licensee 
may file a request for a hearing with 
respett to issuance of the amendment to 
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the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and a 
petition for leave to intervene shall be 
filed in accordance with the | 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.309, 
which is available at the Commission’s 
PDR, located at One White Flint North, 
Public File Area O01 F21, 11555 
Rockville Pike (first floor), Rockville, - 
Maryland. Publicly available records 
will be accessible from the Agencywide 
Documents Access and Management 
System’s (ADAMS) Public Electronic 
Reading Room on the Internet at the 
NRC Web site, Attp://www.nrc.gov/ 
reading-rm/doc-collections/cfr/. (Note: 
Public access to ADAMS has been 
temporarily suspended so that security 
reviews of publicly available documents 
may be performed and potentially 
sensitive information removed. Please 
check the NRC Web site for updates on 
the resumption of ADAMS access.) If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or a presiding 
officer designated by the Commission or 
by the Chief Administrative Judge of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition; and the Secretary or the Chief 
Administrative Judge of the Atomic 
Safety and Licensing Board will issue a 
notice of a hearing or an appropriate 
order. 


As required by 10 CFR 2.309, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following general requirements: (1) The 
name, address and telephone number of 
the requestor or petitioner; (2) the 
nature of the requestor’s/petitioner’s 
right under the Act to be made a party 
to the proceeding; (3) the nature and 
extent of the requestor’s/petitioner’s 
property, financial, or other interest in 
the proceeding; and (4) the possible 
effect of any decision or order which 
may be entered in the proceeding on the 
requestors/petitioner’s interest. The 
petition must also identify the specific 
contentions which the petitioner/ 
~ requestor seeks to have litigated at the 

proceeding. : 


Each contention must consist of a 
specific statement of the issue of law or 


~~ fact to be raised or controverted. In 


addition, the petitioner/requestor shall 
provide a brief explanation of the basis 
for the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner/requestor must 


also provide references to those specific. 


sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. The 
petition must include sufficient 
information to show that a genuine 
dispute exists with the applicant on a 
material issue of law or fact. 
Contentions shall be limited to matters 
within the scope of the amendment 
under consideration. The contention 
must be one which, if proven, would 
entitle the petitioner to relief. A 
petitioner/requestor who fails to satisfy 
these requirements with respect to at 
least one contention will not be 
permitted to participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing. 

If a hearing-is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. If the final 
determination is that the amendment 
request involves no significant hazards 
consideration, the Commission may 
issue the amendment and make it 
immediately effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. If the final 
determination is that the amendment 


" request involves a significant hazards 


consideration, any hearing held would 
take place before the issuance of any 
amendment. 

Nontimely requests and/or petitions 
and contentions will not be entertained 
absent a determination by the 
Commission or the presiding officer of 
the Atomic Safety and Licensing Board 
that the petition, request and/or the 
contentions should be granted based on 
a balancing of the factors specified in 10 
CFR 2.309(a)(1)(i)—(viii). 

A request for a hearing or a petition 
for leave to intervene must be filed by: 
(1) First class mail addressed to the 
Office of the Secretary of the 
Commission, U.S. Nuclear Regulatory — 
Commission, Washington, DC 20555— 


- 0001, Attention: Rulemaking and 


Adjudications Staff; (2) courier, express 
mail, and expedited delivery services: 
Office of the Secretary, Sixteenth Floor, 
One White Flint North, 11555 Rockville 
Pike, Rockville, Maryland, 20852, 
Attention: Rulemaking and 
Adjudications Staff; (3) e-mail 
addressed to the Office of the Secretary, 
U.S. Nuclear Regulatory Commission, 
HEARINGDOCKET@NRC.GOV; or (4) 
facsimile transmission addressed to the 
Office of the Secretary, U.S. Nuclear 
Regulatory Commission, Washington, 
DC, Attention: Rulemakings and 
Adjudications Staff at (301) 415-1101, 
verification number is (301) 415-1966. 
A copy of the request for hearing and 
petition for leave to intervene should 
also be sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-— 
0001, and it is requested that copies be 
transmitted either by means of facsimile 
transmission to 301-415-3725 or by e- 
mail to OGCMailCenter@nrc.gov. A copy © 
of the request for hearing and petition 
for leave to intervene should also be 
sent to M. S. Ross, Florida Power & 
Light Company, P.O. Box 14000, Juno 
Beach, FL 33408-0420, attorney for the 
licensee. 


For further details with respect to this 
action, see the application for 
amendment dated October 22, 2004, 
which is available for public inspection 
at the Commission’s PDR, located at 
One White Flint North, File Public Area 
O1 F21, 11555 Rockville Pike (first 
floor), Rockville, Maryland. Publicly 
available records will be accessible from 
the Agencywide Documents Access and _ 
Management System’s (ADAMS) Public 
Electronic Reading Room-on the Internet 
at the NRC Web site, http:// 
www.nre.gov/reading-rm/adams.html. 
Persons who do not have access to 
ADAMS or who encounter problems in 
accessing the documents located in 
ADAMS, should contact the NRC PDR 
Reference staff by telephone at 1-800— 
397-4209, 301-415-4737, or by e-mail 
to pdr@nrc.gov. (Note: Public access to - 
ADAMS has been temporarily ; 
suspended so that security reviews of 
publicly available documents may be 
performed and potentially sensitive 
information removed. Please check the 
NRC Web site for updates on the 
resumption of ADAMS access.) 


Dated in Rockville, Maryland, this 27th 
day of October 2004. 
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For the Nuclear Regulatory Commission. 
Scott P. Wall, 
Project Manager, Section.2, Project 
Directorate I, Division of Licensing Project 
Management, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 04—24388 Filed 11—1-04; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-219] 


’ AmerGen Energy Company, LLC; 
Oyster Creek Nuclear Generating 
Station; Environmental Assessment 
and Finding of No Significant Impact 


The U.S. Nuclear Regulatory 
Commission (NRC) is considering 
issuance of an exemption from certain 
requirements of Title 10 of the Code of 
Federal Regulations (10 CFR) part 50, 
appendix J, for Facility Operating 
License No. DPR-16, which authorizes 
operation of the Oyster Creek Nuclear 
Generating Station (OCNGS), a boiling- 
water reactor facility, located in Ocean 
County, New Jersey. Therefore, as 
required by 10 CFR 51.21, the NRC is 
issuing this environmental assessment 
and finding of no significant impact. 


_ Environmental Assessment 


Identification of the Proposed Action 


Title 10 of the Code of Federal 
Regulations (10 CFR) part 50, appendix 
J, Option B, section III.B., “Type B and 
C Tests,” states, in part, that 
containment leakage tests must 
demonstrate that the sum of the leakage 
rates at accident pressure of Type B 
tests, and pathway leakage rates from 
Type C tests, is less than the 
performance criterion (L,) with margin 
as specified in the Technical 
Specifications (TSs). In this context, 
“accident pressure,” P,, was previously 
analyzed to be 35 psig at OCNGS. 
Accordingly, for main steam isolation 
valves (MSIVs), leakage rate testing is to 
be done at the peak containment 
calculated pressure related to the 
design-basis accident. 

The licensee requested a permanent 
exemption from the requirements of the 

‘subject provision of appendix J, such 

that the MSIVs may be tested at lower 
pressures but not lower than 20 psig. By 
separate application also dated 
December 23, 2003, the licensee 
proposed to revise the OCNGS TSs, 
section 4.5.D, to specify the lower test 
pressure and associated leakage test 
rate; the NRC staff will address the 
proposed amendment by separate 
correspondence. 


The proposed action is in accordance 
with the licensee’s application for 
exemption dated December 23, 2003. 


The Need for the Proposed Action 


The licensee stated that, as a result of 
the design of the inboard and outboard 
MSIVs on each steam line, the preferred 
method of Type C testing is through the 
use of a between-the-valves test tap. 
Periodic Type C testing verifies that the 
leakage assumed in the radiological 
analysis is not exceeded. The licensee is 
requesting this exemption in order to 
reduce the probability of lifting the 
inboard MSIVs during testing. Testing of 
the two valves simultaneously at P,, by 
pressurizing between the valves tends to 
lift the disc of the inboard valve. This 
results in test results which may not 
accurately reflect the isolation 
capabilities of the MSIVs. 

The licensee proposed an exemption 
from the requirements of 10 CFR part 
50, appendix J, Option B, section III.B, 
by specifying testing at a minimum of 
20 psig, instead of P,, between the 
inboard and outboard MSIVs. This 
pressure would avoid lifting the disc of 
the inboard MSIV. The measured 
leakage rate for any one main steam line 
through the isolation valves will be 
limited to a proposed pathway leakage 
value of 11.9 standard cubic feet per 
hour (this proposed value will be 
evaluated in the safety evaluation of the 
associated amendment). All the changes 


_ addressed by the requested exemption 


(and associated amendment) are 
concerned with MSIV testing only, and 
do not affect MSIV design functions. 


Environmental Impacts of the Proposed 
Action 


The NRC has caahiaeit its safety 
evaluation of the proposed action and 
concludes that the alternative measures 
proposed by the licensee and discussed 
above will provide assurance that the 
primary reactor containment is an 
essentially leak tight barrier against 
uncontrolled release of radioactivity to 
the environment. The performance of 
the containment, including the MSIVs, 
will not be negatively affected by the 
proposed exemption. The details of the 
NRC staff’s safety evaluation will be 
provided in the exemption. 

The proposed exemption will not 
significantly increase the probability or 
consequences of accidents. No changes 
are being made in the types or quantities 
of radiological effluents that may be 
released. There is no significant increase 
in occupational or public radiation 
exposure. Therefore, there are no 
significant radiological environmental 
impacts associated with the proposed 
action. 


With regard to potential non- 
radiological impacts, the proposed 
action does not have a potential to affect 
any historic sites. It does not affect non- 
radiological plant effluents and has no 
other environmental impact. Therefore, 
there are no significant non-radiological 
environmental impacts associated with 
the proposed action. 

Accordingly, the NRC staff concludes 
that there are no significant 
environmental impacts associated with 
the proposed action. 


Environmental Impacts of the 


' Alternatives to the Proposed Action 


As an alternative to the proposed 


_action, the NRC staff considered denial 


of the proposed action (i.e., the “‘no- 
action” alternative). Denial of the 
application would result in no change 
in current environmental impacts. The 
environmental impacts of the proposed 
action and the alternative action are 
similar. 


Alternative Use of Resources 


The action does not involve the use of 
any different resources than those 
previously considered in the Final 
Environmental Statement for OCNGS, 
dated December 1974, published by the 
Atomic Energy Commission. 


Agencies and Persons Consulted 


In accordance with its stated policy, 
on October 13, 2004, the NRC staff 
consulted with the New Jersey State 
official, Mr. Rich Pinney of the New 
Jersey Department of Environmental 
Protection, Bureau of Nuclear 
Engineering, regarding the 
environmental impact of the proposed 
action. The State official had no 
comments. 


Finding of No Significant Impact 

On the basis of the environmental 
assessment, the NRC concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. Accordingly, the 
NRC has determined not to prepare an 


~ environmental impact statement for the 
proposed action. 


For further details with respect to the 
proposed action, see the licensee’s letter 
dated December 23, 2003. Documents 
may be examined, and/or copied jor a 
fee, at the NRC’s Public Document 
Room (PDR), located at One White Flint 
North, Public File Area 01F21, 11555 
Rockville Pike (first floor), Rockville, 
Maryland. Publicly available records 
will be accessible electronically from - 
the Agencywide Documents Access and 
Management System (ADAMS) Public 
Electronic Reading Room on the Internet 
at the NRC Web site, http://’ 
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www.nre.gov/reading-rm/adams.html. 
Persons who do not have access to 
ADAMS or who encounter problems in 
accessing the documents located in 
ADAMS, should contact the NRC PDR 
Reference staff by telephone at 1-800- 
397-4209 or 301-415-4737, or by e-mail 
to pdr@nrc.gov. 


(NOTE: Public access to ADAMS has been 
temporarily suspended so that security 
reviews of publicly available documents may 
be performed and potentially sensitive 
information removed. Please check the NRC 
Web site for updates on the resumption of 
ADAMS access.) 


Dated at Rockville, Maryland, this 27th day 
of October 2004. 

For the Nuclear Regulatory Commission‘ 
Peter S. Tam, 
Senior Project Manager, Section 1, Project 
Directorate I, Division of Licensing Project 
Management,Office of Nuclear Reactar 
Regulation. 
[FR Doc. 04—24387 Filed 11—1—04; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Nuclear Waste, 
Meeting on Planning and Procedures; 
Notice of Meeting 


The ACNW will hold a Planning and 
Procedures meeting on Nevember 16, 
2004, Room T—2B3, 11545 Rockville 
Pike, Rockville, Maryland. 

The entire meeting will be open to 
public attendance, with the exception of 
a portion that may be closed pursuant 
to 5 U.S.C. 552b(c) (2) and (6) to discuss 

organizational and personnel matters 
’ that relate solely to internal personnel 
rules and practices of ACNW, and 
information the release of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

The agenda for the subject meeting 
shall be as follows: 

Tuesday, November 16, 2004—8:30 
a.m.—10 a.m. 

The Committee will discuss proposed 
ACNW activities and related matters. 
The purpose of this meeting is to gather 
information, analyze relevant issues and 
facts, and formulate proposed positions 
and actions, as appropriate, for 
deliberation by the full Committee. 

Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 
Federal Official, Mr. Howard J. Larson 
(telephone: 301/415-6805) between 7:30 
a.m. and 4:15 p.m. (e.t.) five days prior 
to the meeting, if possible, so that 
appropriate arrangements can be made. 
Electronic recordings will be permitted 
only during those portions of the 
meeting that are open to the public. 


Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Official between 
7:30 a.m. and 4:15 p.m. (e.t.). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual at least two-working days 
prior to the meeting to be advised of any 
potential changes in the agenda. 

Dated: October 27, 2004. 

John H. Flack, 

Acting Branch Chief, ACRS/ACNW. 

[FR Doc. 04—24383 Filed 11-1—04; 8:45 am] 
BILLING CODE 7590-01-P 


Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Officials 
between 7:30 a.m. and 5 p.m. (e.t.). 
Persons planning to attend this meeting 
are urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda. 


Dated: October 26, 2004. 
John H. Flack, 
Acting Branch Chief, ACRS/ACNW. 
[FR Doc. 04—24380 Filed 11—1—04; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards Joint Meeting of the ACRS 
Subcommittees on Materials and 
Metallurgy and on Thermal-Hydraulic 
Phenomena and on Reliability and 


Probabilistic Risk Assessment; Notice _ 


of Meeting 


The ACRS Subcommittees on 
Materials and Metallurgy and on 
Thermal-Hydraulic Phenomena and on 
Reliability and Probabilistic Risk 
Assessment will hold a joint meeting on 
November 30 and December 1, 2004, 
Room T-2B3, 11545 Rockville Pike, - 
Rockville, Maryland. 

The entire meeting will be open to 
public attendance. The agenda for the 
subject meeting shall be as follows: 
Tuesday, November 30, 2004—8:30 a.m. 

until 5 p.m. 

Wednesday, December 1, 2004-8:30 

a.m. until 12 Noon. 

The purpose of this joint 
Subcommittee meeting is to discuss the 
PTS technical basis re-evaluation. The 
revised technical basis document and 
peer review comments will be discussed 
during this meeting. Subject to the 
satisfactory review by the 
Subcommittees, this matter will be 
referred to the full Committee for review 
during the December 2004 ACRS 
meeting. The purpose of this meeting is 
to gather information, analyze relevant 
issues and facts, and formulate 
proposed positions and actions, as 
appropriate, for deliberation by the full 
Committee. 

Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 
Federal Official, Dr. Hossein 
Nourbakhsh (Telephone: 301-415-5622) 
five days prior to the meeting, if 
possible, so that appropriate 
arrangements can be made. Electronic 


recordings will be permitted during the * 


meeting. 


NUCLEAR REGULATORY 


COMMISSION 


Advisory Committee on Reactor 
Safeguards, Meeting of the ACRS 
Subcommittee on Reliability and 
Probabilistic Risk Assessment; Notice — 
of Meeting 


The ACRS Subcommittee on 
Reliability and Probabilistic Risk 
Assessment will hold a meeting on 
November 16, 2004, Room T-2B1, 
11545 Rockville Pike, Rockville, 
Maryland. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Tuesday, November 16, 2004—12 p.m. 

until 3 p.m. 

The purpose of this meeting is to 
discuss the development of guidance on 
the treatment of uncertainties. The 
Subcommittee will hear presentations. 
by and hold discussions with 
representatives of the NRC staff and 
other interested persons regarding this - 
matter. TheSubcommittee will gather 
information, analyze relevant issues and © 
facts, and formuiate proposed positions 
and actions, as appropriate, for 
deliberation by the full Committee. 

Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 
Federal Official, Mr. Michael R. 
Snodderly (telephone: 301-415-6927) 
five days prior to the meeting, if 
possible, so that appropriate 
arrangements can be made. Electronic 
recordings will be permitted during the 
meeting. 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Officials 
between 7:30 a.m. and 4:15 p.m. (e.t.). 
Persons planning to attend this meeting 
are urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda. 


63564 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/ Notices 


Dated: October 27, 2004. 
John H. Flack, 
Acting Branch Chief, ACRS/ACNW. 
[FR Doc. 04—24381 Filed 11-1—04; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards, Meeting of the ACRS 
Subcommittee on Regulatory Policies 
and Practices; Notice of Meeting 


The ACRS Subcommittee‘on 
Regulatory Policies and Practices-will 
hold a meeting on November 16, 2004, 
Room T-2B1, 14545 Rockville Pike, 
Rockville, Maryland. 


The entire meeting will be open to 
public attendance. 


The agenda for the subject meeting 
shall be as follows: 


Tuesday, November 16, 2004—8 a.m. 
until 11 a.m. 


The purpose of this meeting is to 
review the draft proposed NUREG 
documenting the expert elicitation on 
large break loss-of-coolant accident 
frequencies. The Subcommittee will 
hear presentations by and hold 
discussions with representatives of the 
NRC staff and other interested persons 
regarding this matter. The 
Subcommittee will gather information, 

-analyze relevant issues and facts, and 
formulate proposed positions and 
actions, as appropriate, for deliberation 
by the full Committee. 


Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 

Federal Official, Mr. Michael R. 


Snodderly (Telephone: 301-415-6927) | 


five days prior to the meeting, if 
possible, so that appropriate 
arrangements can be made. Electronic 
recordings will be permitted during the 
meeting. 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Officials 
between 7:30 a.m. and 4:15 p.m. (e.t.). 
Persons planning to attend this meeting 
are urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda. 


Dated: October 27, 2004. 
John H. Flack, 
Acting Branch Chief, ACRS/ACNW. 
[FR Doc. 04—24382 Filed 11-1—04; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR 
COMMISSION 


Sunshine Act Meeting 


DATE: Weeks of November 1, 8, 15, 
22,29, December 6, 2004. 


PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 


STATUS: Public and closed. 
MATTERS TO BE CONSIDERED: 


Week of November 1, 2004 


There are no meetings scheduled for 
the week of November 1, 2004. 


Week of November 8, 2004—Tentative 


' Monday, November 8, 2004 


9 a.m. Briefing on Plant Aging and 
Material Degradation Issues—Part 
One (Public Meeting) (Contact: 
Steve Koenick, 301-415-1239) 

1:30 p.m. Briefing on Plant Aging and | 
Material Degradation Issues—Part 
Two (Public Meeting) (Contact: 
Steve Koenick, 301-415-1239) 

This meeting (both parts) will be 
webcast live at the Web address—http:/ 

/www.nrc.gov. 


Wednesday, November 10, 2004 


2:30 p.m. Affirmation Session (Public 
Meeting) (Tentative) 

a. U.S. Department of Energy (High 
Level Waste Repository: Pre- 
Application Matters); DOE’s appeal 
of LBP—04—20 (Tentative) 

b. Exelon Generation Company, LLC 
(Clinton ESP Site), LBP—04—17 
(August 6, 2004) (Tentative) 


Week of November 15, 2004—Tentative 


Tuesday, November 16, 2004 


1:30 p.m. Briefing on Threat 
Environment Assessment (Closed— 
Ex. 1) 


Thursday, November 18, 2004 


1:30 p.m. Discussion of Security Issues 
(Closed—Ex. 1) 
Week of November 22, 2004—Tentative 
There are no meetings scheduled for 
the week of November 22, 2004. 
Week of November 29, 2004—Tentative 
There are no meetings scheduled for 
the week of November 22, 2004. 
Week of December 6, 2004—Tentative 
Tuesday, December 7, 2004 
9:30 a.m. Briefing on Equal Employment 
Opportunity (EEO) Program (Public 
Meeting) (Contact: Corenthis Kelley, 
301-415-7380) 


1 p.m. Discussion of Nuclear Fuel 
Performance (Public Meeting) 


(Contact: Frank Akstulewicz, 301— 
415-1136) 
This meeting will be webcast live at 
the Web address—http://www.nrc.gov. 


Wednesday, December 8, 2004 


1 p.m. Briefing on Status of Davis Bosse ; 
Lessons Learned Task Force 
Recommendations (Public Meeting) 
(Contact: John Jolicoeur, 301—415-— 
1724) 


This meeting will be melanie live at 
the Web address—http://www.nrc.gov. 


Thursday, December 9, 2004 


1 p.m. Briefing on Reactor Safety and 
Licensing Activities (Public 
Meeting) (Contact: Steve Koenick, 
301-415-1239) 


This meeting will be webcast live at 
the Web adderss—Attp://www.nrc.gov. 

*The schedule for Commission 
meetings is subject to change on short 
notice. To verify the status of meetings 
call (recording)—(301) 415-1292. 
Contact person for more information: 
Dave Gamberoni, (301) 415-1651. 


* * * * * 


The NRC Commission Meeting 
Schedule can be found on the Internet 
at: http://www.nrc.gov/what-we-do/ 
policy-making/schedule.htm. 


* * * * * 


The NRC provides reasonable 
accommodation to individuals with 
disabilities where appropriate. If you 
need a reasonable accommodation to 
participate in these public meetings, or 
need this meeting notice or the 
transcript or other information from the 
public meetings in another format (e.g., 
braille, large print), please notify the 
NRC’s Disability Program Coordinator, 
August Spector, at 301-415-7080, TDD: 
301-415-2100, or by e-mail at 
aks@nrc.gov. Determinations on 
requests for reasonable accommodation 


will be made on a case-by-case basis. 
* * * * * 


This notice is distributed by maii to 
several hundred subscribers; if you no 
longer wish to receive it, or would like 
to be added to the distribution, please 
contact the Office of the Secretary, 
Washington, DC 20555 (301-415-1969). 
In addition, distribution of this meeting | 
notice over the Internet system is 
available. If you are interested in 
receiving this Commission meeting 
schedule electronically, please send an 
electronic message to dkw@nrc.gov. 


Dated: October 28, 2004. 
Dave Gamberoni, 
Office of the Secretary. 
[FR Doc. 04-24492 Filed 10-29-04; 9:23 am] 
BILLING CODE 7590-01-M 
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OFFICE OF PERSONNEL 
MANAGEMENT 


Federal Prevailing Rate Advisory 
Committee; Open Committee Meetings 


According to the provisions of section 
10 of the Federal Advisory Committee 
Act (Pub. L. 92-463), notice is hereby 
given that meetings of the Federal 
Prevailing Rate Advisory Committee 
will be held on— 

Thursday, December 2, 2004; 
Thursday, December 16, 2004. 

The meetings will start at 10 a.m. and 
will be held in Room 5A06A, Office of 
Personnel Management Building, 1900 E 
Street, NW., Washington, DC. 

The Federal Prevailing Rate Advisory 
Committee is composed of a Chair, five 
representatives from labor unions 
holding exclusive bargaining rights for 
Federal blue-collar employees, and five 
representatives from Federal agencies. 
Entitlement to membership on the 
Committee is provided for in 5 U.S.C. 
5347. 

The Committee’s primary 
responsibility is to review the Prevailing 
‘Rate System and other matters pertinent 
to establishing prevailing rates under 
subchapter IV, chapter 53, 5 U.S.C., as 
amended, and from time to time advise 
the Office of Personnel Management. 

These scheduled meetings will start 
in open session with both labor and 
management representatives attending. 
During the meetings either the labor 
members or the management members 
may caucus separately with the Chair to 
devise strategy and formulate positions. 
Premature disclosure of the matters 
discussed in these caucuses would 
unacceptably impair the ability of the 
Committee to reach a consensus on the 
matters being considered and would 
disrupt substantially the disposition of 
its business. Therefore, these caucuses 
will be closed to the public because of 
‘a determination made by the Director of © 
the Office of Personnel Management 
under the provisions of section 10(d) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463) and 5 U.S.C. 
552b(c)(9)(B). These caucuses may, 
depending on the issues involved, 
constitute a substantial portion of a 
meeting. 

Annually, the Chair compiles a report 
of pay issues discussed and concluded 
recommendations. These reports are 
available to the public, upon written 
request to the Committee’s Secretary. 

The public is invited to submit 
material in writing to the Chair on 
Federal Wage System pay matters felt to’ 
be deserving of the Committee’s 
attention. Additional information on 
this meeting may be obtained by 


contacting the Committee’s Secretary, 
Office of Personnel Management, 
Federal Prevailing Rate Advisory 


’ Committee, Room 5538, 1900 E Street, 


NW., Washington, DC 20415 (202) 606— 
1500. 

Dated: October 26, 2004. 
Mary M. Rose, 
Chairperson, Federal Prevailing Rate 
Advisory Committee. 
[FR Doc. 04—24406 Filed 11-1-04; 8:45 am] 
BILLING CODE 6325-49-P 


OFFICE OF PERSONNEL 
MANAGEMENT 


SES Performance Review Board 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: Notice is hereby given of the 
appointment of members of the OPM 


Performance Review Board. 


FOR FURTHER INFORMATION CONTACT: 


Teresa Floyd, Center for Human Capital | 


Management Services, Office of 
Personnel Management, 1900 E Street, 
NW., Washington, DC 20415, (202) 606— 
2309. 

SUPPLEMENTARY INFORMATION: Section 
4314(c) (1) through (5) of title 5, U.S.C., 
requires each agency to establish, in 
accordance with regulations prescribed 
by the Office of Personnel Management, 
one or more SES performance review 
boards. The board reviews and evaluates 
the initial appraisal of a senior 
executive’s performance by the 
supervisor, and considers 
recommendations to the appointing 
authority regarding the performance of 
the senior executive. 


Office of Personnel Management. 
Kay Coles James, 
Director. 

The following have been designated 
as regular members of the Performance 
Review Board of the Office of Personnel 
Management: 


Paul T. Conway, Chief of Staff—Chair. 
Stephen C. Benowitz, Associate Director 
for Human Resources Products and 

Services. 

Steven R. Cohen, Homeland Security 
Liaison Officer. 

John C. Gartland, Director, Office of 
Congressional Relations. 

Doris L. Hausser, Senior Policy Advisor 
to the Director and Chief Human 
Capital Officer. 

Vicki A. Novak, Assistant Administrator 
for Human Resources and Education, 
National Aeronautics Space 
Administration. 


Marta B. Perez, Associate Director for 
Human Capital Leadership and Merit 
System Accountability. 

Patrick Pizzella, Assistant Secretary for 
Administration and Management/ 
Chief Human Capital Officer, 
Department of Labor. 

Mark A. Robbins, General Counsel. 

[FR Doc. 04-—24407 Filed 11—1-04; 8:45 am] 

BILLING CODE 6325~45-P 


SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster #P065] 


State of New York; Amendment #1 


In accordance with notices received 
from the Department of Homeland 
Security—Federal Emergency | 
Management Agency, effective October 
13 and 22, 2004, the above numbered 
Public Assistance declaration is hereby 
amended to include Cattaraugus, 
Niagara, Orange, and Orleans Counties 
in the State of New York as a disaster 
area due to damages caused by severe 
storms and flooding occurring on 
August 29, 2004, and continuing 
through September 16, 2004. 

All other information remains the 
same,.i.e., the deadline for filing 
applications for physical damage is - 
November 30, 2004. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59008.) 


Dated: October 26, 2004. 
Herbert L. Mitchell, 


Associate Administrator for Disaster 
Assistance. 


[FR Doc. 04—24370 Filed 11—1—04; 8:45 am] 
BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster #3638] 


State of South Carolina; Amendment 


In accordance with a notice received 
from the Department of Homeland 
Security—Federal Emergency 
Management Agency—effective October 
25, 2004, the above numbered 
declaration is heteby amended to 
include Berkeley, Charleston, and 
Georgetown Counties as disaster areas 
due to damages caused by Tropical 
Storm Frances occurring on September 
6, 2004, and continuing through October 
11, 2004. 

In addition, applications for economic 
injury loans from small businesses 
located in the contiguous counties of 
Colleton and Dorchester in the State of 
South Carolina may be filed until the 
specified date at the previously 
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designated location. All other counties 
contiguous to the above named primary 
counties have previously been declared. 
All other information remains the 
same, i.e., the deadline for filing 
applications for physical damage is 
December 6, 2004, and for economic 
injury the deadline is July 7, 2005. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 
Dated: October 26, 2004. 
Herbert L. Mitchell, 
Associate Administrator for Disaster 
Assistance. : 
[FR Doc. 04—24368 Filed 11—1—04; 8:45 am] 
BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster #3642] 


Commonwealth of Virginia; 
Amendment #1 


In accordance with a notice received 
from the Department of Homeland 
Security—Federal Emergency 
Management Agency—effective October 
26, 2004, the above numbered 
declaration is hereby amended to 
include Botetourt County as a disaster 
area due to damages caused by severe 
storms and flooding from the remnants 
of Hurricane Jeanne occurring on 
September 27, 2004, and continuing. All 
other counties contiguous to the above 
named primary county have previously 
been declared. 

All other information remains the 
same, i.e., the deadline for filing 
applications for physical damage is 
December 17, 2004, and for economic 
injury the deadline is July 18, 2005. 
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: October 27, 2004. 

Herbert L. Mitchell, 

Associate Administrator for Disaster 
Assistance. 
[FR Doc. 04—24369 Filed 11-1—04; 8:45 am] 
BILLING CODE 8025-01-P 


DEPARTMENT OF STATE 
[Public Notice 4882] 


Culturally Significant Objects imported 
for Exhibition Determinations: 
“Retratos: 2,000 Years of Latin 
American Portraits” 


SUMMARY: Notice is hereby given of the 
following determinations: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), Executive Order 12047 of March 
27, 1978, the Foreign Affairs Reform and 


Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501-note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236 of October 19, 1999, as 
amended, and Delegation of Authority 
No. 257 of April 15, 2003 [68 FR 19875], 
I hereby determine that the objects to be 
included in the exhibition “Retratos: 
2,000 Years*of Latin American Portraits” 
imported from abroad for temporary 
exhibition within the United States, are 
of cultural significance. The objects are 
imported pursuant to loan agreements 
with the foreign owners. I also 
determine that the exhibition or display 
of the exhibit objects at the El Museo del 
Barrio, New York, New York, from on or 
about October 15, 2004 to on or about 
February 14, 2005, and the Bass 
Museum of Art, Miami Beach, Florida, 
from on or about July 23, 2005 to on or 
about October 2, 2005, and the National 
Portrait Gallery, Smithsonian 
Institution, Washington, DC, from on or. 
about October 21, 2005 to on or about 
January 8, 2006, and the San Antonio 
Museum of Art, San Antonio, Texas, 


‘from on or about February 4, 2006 to on 


or about April 30, 2006, and at possible 
additional venues yet to be determined, 
is in the national interest. Public Notice 
of these Determinations is ordered to be 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: For 
further information, including a list of 
the exhibit objects, contact Wolodymyr 
R. Sulzynsky, the Office of the Legal 
Adviser, Department of State, 
(telephone: 202/619-5078). The address 
is: Department of State, SA-44, and 301 
4th Street, SW., Room 700, Washington, 
DC 20547-0001. 


Dated: October 25, 2004. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. 04—24434 Filed 11—1-04; 8:45 am] 
BILLING CODE 4710-08-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Proposed Federal Aviation 
Administration Policy to Include Glider 
Towing as a Restricted Category 
Special Purpose Flight Operation 
AGENCY: Federal Aviation 
Administration (DOT). 

ACTION: Notice of availability and 
request for public comment. 


SUMMARY: This notice announces the 
availability of and request for comments 
on the proposed policy to include the 


flight operation of glider towing as a 
restricted category special purpose 
operation under Title 14 of the Code of 


‘Federal Regulations (14 CFR) 


21.25(b)(7). 


DATES:.Comments must be received on 
or before November 30, 2004. 
ADDRESSES: Send all comments on the 
proposed policy to expand the restricted 
category special purpose operation to 
include glider towing to: Federal 
Aviation Administration, Aircraft 
Certification Service, Aircraft 
Engineering Division, Certification 
Procedures Branch, AIR-110, Room 815, 
800 Independence Avenue, SW., 
Washington, DC 20591. ATTN. Mr. 
Graham Long. You may deliver 
comments to: Federal Aviation 
Administration, Room 815, 800 
Independence Ave, SW., Washington, 
DC 20591. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Graham Long, AIR-110, Room, 815, 


_ Federal Aviation Administration, 


Aircraft Certification Service, Aircraft 
Engineering Division, 800 Independence 
Avenue, SW., Washington, DC 20591, 
Telephone (202) 267-3715, Fax: (202) 
237-5340, or e-mail:9-AWA-AIR110- 
GNL2@FAA.GOV. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
comment on the.proposed policy listed 
in this notice by submitting such 
written data, views, or arguments, as 
they desire to the above address. 
Comments received on the proposed 
policy may be examined, before and 
after the comment closing date, in Room 
815, FAA Headquarters Building, 800 
Independence Avenue, SW.,” 
Washington, DC 20591, weekdays 
except Federal holidays, between 8:30 
a.m. and 4:30 p.m. The Director of the 
Aircraft Certification Service will 
consider all communications received 
on or before the closing date before 
issuing the final policy. 


Background 


Glider towing is not currently 
specified as a restricted category special 
purpose flight operation, although a 
similar activity such as banner towing is 
accepted. Following a request by the 
Soaring Society of America, we propose 
that glider towing be accepted as‘a new 
special purpose in restricted category, 
limited to civil-derived restricted 


’ category aircraft certificated under 14 


CFR 21.25{a)(1). This action is intended 
to increase the number of airplanes 
available to glider clubs throughout the 
country by making available to them 
tow aircraft that are currently 
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certificated for other uses, such as 
agricultural spraying. 


How To Obtain Copies 


You may get a copy of the proposed 
policy from the Internet at: http:// 
www.faa.gov/Certification/Aircraft/ 
DraftDoc/Comments.htm, under Draft 
Policy Memos. You may also request a 
copy from Mr. Graham Long. See the 
section entitled FOR FURTHER 
INFORMATION CONTACT for the complete 
address. 

Dated: Issued in Washington, DC, on 
October 21, 2004. 

_Nancy C. Lane, 
Acting Assistant Manager, Aircraft 
Engineering Division, Aircraft Certification 
Service. 
[FR Doc. 04—24372 Filed 11—1-04; 8:45 am] 
BILLING CODE 4910—13—M 


DEPARTMENT OF TRANSPORTATION 
Maritime Administration 


Marine Transportation System National 
Advisory Council 


ACTION: Notice of public meeting. 


SUMMARY: The Maritime Administration 
announces that the Marine 
Transportation System National 
Advisory Council (MTSNAC) will hold 
a meeting to discuss MTS needs and 
other relevant issues, regional MTS__ 
outreach initiatives, Short Sea Shipping, 
Council team assignments, and other 
issues. A public comment period is 
scheduled for 8:30 a.m. to 9 a.m. on 
Friday, November 19, 2004. To provide 
time for as many people to speak as 
possible, speaking time for each 
individual will be limited to three 
minutes. Members of the public who 


would like to speak are asked to contact. 


Richard J. Lolich by November 10, 2004. 
Commenters will be placed on the 
agenda in the order in which 
notifications are received. If time 
allows, additional comments will be 
permitted. Copies of oral comments 
must be submitted in writing at the 
meeting. Additional written comments 
are welcome and must be filed by 
November 26, 2004. 

DATES: The meeting will be held on 
Thursday, November 18, 2004, from 1 
p.m. to 5 p.m. and Friday, November 19, 
2004, from 8:30 a.m. to 3 p.m. 
ADDRESSES: The meeting will be held in 
the Holiday Inn Capitol, 550 C Street, 
SW., Washington, DC 20024. The hotel’s 
phone number is (202) 479-4000. 

FOR FURTHER INFORMATION CONTACT: 
Richard Lolich, (202) 366-4357; 
Maritime Administration, MAR-830, 


Room 7201, 400 Seventh St., SW., 
Washington, DC 20590; 
richard.lolich@marad.dot.gov. 
(Authority: 49 CFR 1.66) 

Dated: October 27, 2004. 
Joel C. Richard, 
Secretary, Maritime Administration. 
[FR Doc. 04—24367 Filed 11—1—04; 8:45 am] 
BILLING CODE 4910-81-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


Reports, Forms and Record Keeping 
Requirements; Agency Information 
Collection Activity Under OMB Review 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), U.S. 
Department of Transportation. 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Request (ICR) abstracted 
below has been forwarded to the Office 
of Management and Budget (OMB) for 
review and comment. The ICR describes 
the nature of the information collections 
and their expected burden. The Federal 
Register Notice with a 60-day comment 
period was published on May 4, 2004 
(69 FR 24705). This is a request for an 
extension of a currently approved 
collection. 


DATES: Comments must be submitted on 
or before December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: 
Mary Versailles, NHTSA, 400 Seventh 
Street, SW., Room 5320, NVS—131, 
Washington, DC 20590. Ms. Versailles’ 
telephone number is (202) 366-2057. 
SUPPLEMENTARY INFORMATION: 


National Highway Traffic Safety 
Administration 


Title: 49 CFR 583—Automobile Parts 
Content Labeling. 

OMB Control Number: 2127-0573. 

Form Number: None. 

Affected Public: Vehicle 
manufacturers. 

Requested Expiration Date of 
Approval: Three years from approval 
date. 

Abstract: Part 583 establishes 
requirements for the disclosure of 
information relating to the countries of 
origin of the equipment of new 
passenger motor vehicles. This 
information will be used by NHTSA to 
determine whether manufacturers are 
complying with the American 


Automobile Labeling Act (49 U.S.C. 
32304). The American Automobile 
Labeling Act requires all new passenger 
motor vehicles (including passenger 
cars, certain small buses, all light trucks 
and multipurpose passenger vehicles 
with a gross vehicle weight rating of — 
8,500 pounds or less), to bear labels 
providing information about domestic 
and foreign content of their equipment. 
With the affixed label on the new 
passenger motor vehicles, it serves as an 
aid to potential purchasers in the 
selection of new passenger motor 
vehicles by providing them with 
information about the value of the U.S./ 
Canadian and foreign parts of each 
vehicle, the countries of origin of the 
engine and transmission, and the site of 
the vehicle’s final assembly. 
Manufacturers of new passenger motor 
vehicles, including passenger cars, 
certain small buses, and light trucks 
with a gross vehicle weight rating of 
8,500 pounds or less, must file a report 
annually. 


NHTSA anticipates that no more than 
20 vehicle manufacturers will be 
affected by these reporting 
requirements. NHTSA does not believe 
that any of these 20 manufacturers are 
a small business (i.e., one that employs 
less than 500 persons) since each 
manufacturer employs more than 500 
persons. 


NHTSA estimates that the vehicle 
manufacturers will incur a total annual 
reporting and cost burden of 6,066 
hours and $4,700,000. The amount 
includes annual burden hours incurred 
by multi-stage manufacturers and motor 
vehicle equipment suppliers. 


ADDRESSES: Send comments, within 
30 days, to the Office of Information and - 
Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street, NW., Washington, DC 20503, 
Attention NHTSA Desk Officer. 


Comments Are Invited On 


e Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Department, including whether the 
information will have practical utility. 


e Whether the Department’s estimate 
for the burden of the proposed 
information collection is accurate. 


e Ways to minimize the burden of the 
collection of information on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 


A comment to OMB is most effective 
if OMB receives it within 30 days of 


_ publication. 
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Issued on: October 27, 2004. 
Stephen R. Kratzke, 
Associate Administrator for Rulemaking. 
[FR Doc. 04—24373 Filed 11-1-04; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


Reports, Forms and Record Keeping 
Requirements; Agency Information 
Collection Activity Under OMB Review 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 

~ announces that the Information 
Collection Request (ICR) abstracted 
below has been forwarded to the Office 
of Management and Budget (OMB) for 
review and comment. The ICR describes 
the nature of the information collections 
and their expected burden. 

DATES: Comments must be submitted on 
or before December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: Dr. 
George Mouchahoir at the National 
Highway Traffic Safety Administration 
(NHTSA), Office of Crashworthiness 
Standards, 202-366-4919. 400 Seventh 
Street, SW., Washington, DC 20590. 
SUPPLEMENTARY INFORMATION: In 
compliance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.), this notice announces that the 

' Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment. The 
ICR describes the nature of the 
information collections and their 
expected burden. A Federal Register 
notice that provided a 60-day comment 
period was published on June 27, 2003 
(68 FR 38418, U.S. DOT Docket Number 
NHTSA-02-14038), and the agency 
received no comments. 


National Highway Traffic Safety 
Administration 

Title: Final Rule, response to petitions 
for reconsideration; Phase-in reporting 
requirements. 

OMB Number: New. | 

Type of Request: New collection. 

Abstract: NHTSA issued a final rule 
establishing FMVSS No. 225, “Child 
restraint anchorage systems,” in March 
1999 (64 FR 10786). A final rule, 
response to petitions for reconsideration 
was prepared to respond to remaining 
issues raised by petitions for 


reconsideration of the agency’s March 
1999 final rule, and of the agency’s 
previous responses to petitions, 
published in August 1999 (64 FR 47566) 
and July 2000 (65 FR 46628). The final 
rule was published on June 27, 2003, of 
the Federal Register (RIN 2127—AH99, ~ 
Docket Number 
The final rule included a one-year 
phase-in schedule for meeting certain 
manufacturing requirements. This 
phase-in included information 
collection requirements on the part of 
manufacturers. 

Affected Public: Manufacturers of 
passenger cars, and trucks and 
multipurpose passenger vehicles with a 
gross vehicle weight rating (GVWR) of 
3,855 kilograms (8,500 pounds) or less, 
and of buses with a GVWR of 4,536 
kilograms (10,000 pounds) or less. 

Estimated Total Annual Burden: (60 
total burden hours per response) x ($35 
per hour) = $42,000. 


ADDRESSES: Send comments, within 30 
days, to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street, NW., Washington, DC 20503, 
Attention NHTSA Desk Officer. 
Comments Are Invited On: Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 
the Department’s estimate of the burden 
of the proposed information collection; 
ways to enhance the quality, utility and 
clarity of the collection of information 


. on respondents, including the use of 


automated collection techniques or 
other forms of information technology. 
A comment to OMB must be received 
within 30 days of publication. 
Issued on: October 27, 2004. 
Stephen R. Kratzke, 
Associate Administrator for Rulemaking. 
[FR Doc. 04—24374 Filed 11-1—04; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


[U.S. DOT Docket Number NHTSA-2004— 
19476] . 


Reports, Forms, and Recordkeeping 
Requirements 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 

ACTION: Request for public comment on 
proposed renewal of a collection of 
information. 


SUMMARY: Before a Federal agency can 
collect certain information from the 
public, it must receive approval from 
the Office of Management and Budget 
(OMB). Under procedures established 
by the Paperwork Reduction Act of 
1995, before seeking OMB approval, 
Federal agencies must solicit public 
comment on proposed collections of 
information, including extensions and 
reinstatement of previously approved 
collections. 

This document describes one 
collection of information for which 
NHTSA intends to seek OMB approval. 
The collection relates to a form to be 
used under the Federal Odometer Law 
and its implementing regulations. The 
Federal Odometer Law, 49 U.S.C. 
Chapter 327, and implementing 
regulations, 49 CFR part 580, require 
each transferor of a motor vehicle to 
provide the transferee with a written 
disclosure of the vehicle’s mileage. This 
disclosure is to be made on the vehicle’s 
title, or in the case of a vehicle that has 
never been titled, on a separate form. If 
the title is lost or is held by a lien 
holder, and where permitted by state 
law, the disclosure can be made on a 
state-issued, secure power of attorney. 
DATES: Comments must be received on 
or before January 3, 2005. 

ADDRESSES: Comments must refer to the 
docket notice numbers cited at the 
beginning of this notice and be 
submitted to Docket Management, Room 
PL—401, 400 Seventh Street, SW., 
Washington, DC 20590. Please identify 
the proposed collection of information 
for which a comment is provided, by 
referencing its OMB clearance number. 
It is requested, but not required, that 2 
copies of the comment be provided. The 
Docket Section is open on weekdays 
from 10 a.m. to 5 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Richard Morse, NHTSA, 400 Seventh 
Street, SW., Room 6130, NVS-230, 
Washington, DC 20590. Complete copies 
of each request for collection of 
information may be obtained at no 
charge from Mr. Morse, telephone 
number is (202) 366—4761. Please 
identify the relevant collection of 
information by referring to its OMB 
Control Number. 

SUPPLEMENTARY INFORMATION: Under the 
Paperwork Reduction Act of 1995, 
before an agency submits a proposed 
collection of information to OMB for 
approval, it must first publish a 
document in the Federal Register 
providing a 60-day comment period and 
otherwise consult with members of the 
public and affected agencies concerning 
each proposed collection of information. 
The OMB has promulgated regulations 
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describing what must be included in 
such a document. Under OMB’s 
regulation (at 5 CFR 1320.8(d)), an 
agency must ask for public comment on 
the following: 

(i) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

(ii) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; 

(iii) How to enhance the quality, 
utility, and clarity of the information to 
be collected; 

(iv) How to minimize the burden of 
the collection of information on those 
who are to respond, including the use 
of appropriate automated, electronic, ° 
mechanical, or other technological 
_ collection techniques or other forms of 
information technology, e.g. permitting 
electronic submission of responses. 

In compliance with these 
requirements, NHTSA asks for public 
comments on the following proposed 
renewal of collections of information: 

(1) Title: 49 CFR Part 580 Odometer 
Disclosure Statement. 

OMB Control Number: 2127-0047. 

Affected Public: Households, 
Business, other for-profit, and not-for- 
profit institutions, Federal Government, 
and State, Local, or Tribal Government. 

Abstract: The Federal Odometer Law, 
49 U.S.C. Chapter 327, and 
implementing regulations, 49 CFR part 
580, require each transferor of a motor 
vehicle to provide the transferee with a 
written disclosure of the vehicle’s 
mileage. This disclosure is to be made 
on the vehicle’s title, or in the case of 
a vehicle that has never been titled, on 
a separate form. If the title is lost or is 
held by a lien holder, and where 
. permitted by state law, the disclosure 
can be made on a state-issued, secure 
power of attorney. 

Estimated Annual Burden: 2,586,160. 

Number of Respondents: 130,000,000. 

Issued on: October 28, 2004. - 

Kenneth N. Weinstein, 

Associate Administrator for Enforcement. 
{FR Doc. 04—24375 Filed 11—1—-04; 8:45 am] 
BILLING CODE 4910-59-P 


information collection requirement(s) to 


~ OMB for review and clearance under the 


Paperwork Reduction Act of 1995, 
Public Law 104—13. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 11000, 1750 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 

DATES: Written comments should be 
received on or before December 2, 2004, 
to be assured of consideration. 


- Financial Management Service (FMS) 


OMB Number: 1510-0029. 

Form Number: TFS 5118. 

Type of Review: Extension. 

Title: Depositor’s Application for 
Payment of Postal Savings Certificate. 

Description: This form is prepared 
when a depositor has lost, destroyed, or 
misplaced his Postal Savings 
Certificates. Form properly completed 
and signed replaces unavailable 
certificates to support application for 
payment, if original certificates show 
up, documents prevent duplicate 
payments. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
200. 

Estimated Burden Hours Per 
Respondent: 15 minutes. 

Frequency of Response: On occasion. 

Estimated Total mths Burden: 50 
hours. 

Clearance Officer: Bovesalh L. Diggs, 
(202) 874-7662, Financial Management 
Service, Administrative Programs 
Division, Records and Information 
Management Program, 3700 East West _ 
Highway, Room 144, Hyattsville, MD 
20782. 

OMB Reviewer: Joseph F. Lackey, Jr., 
(202) 395-7316, Office of Management 
and Budget, Room 10235, New 
Executive Office Building,Washington, 
DC 20503. 


Lois K. Holland, 
Treasury PRA Clearance Officer. 


{FR Doc. 04—24361 Filed 11—1—04; 8:45 am] 
BILLING CODE 4810-35-P 


DEPARTMENT OF THE TREASURY 


Submission for OMB Review; 
Comment Request 


October 22, 2004. 


The Department of Treasury has 
submitted the following public 


DEPARTMENT OF THE TREASURY 


Submission for OMB Review; 
Comment Request 


October 25, 2004: 
The Department of Treasury has 
submitted the following public 


information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104-13. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Raom 11000, 1750 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 

DATES: Written comments should be 
received on or before December 2, 2004, 
to be assured of consideration. 


Internal Revenue Service (IRS) 


OMB Number: 1545-1904. 

Revenue Procedure Number: Revenue 
Procedure 2004-56. 

Type of Review: Extension. 

Title: Model 457 Plan Provisions. 

Description: This revenue procedure 
contains model amendments to be used 
by section 457(b) plans (deferred 
compensation plans) of state or local 
government. 

Respondents: Not-for-profit 
institutions. 

Estimated Number of Respondents/ 
Recordkeepers: 10,260. 

Estimated Burden Hours Respondent/ 
Recordkeeper: 4 hours. 

Frequency of response: On occasion. 

Estimated Total Reporting/ 
Recordkeeping Burden: 41,040 hours. 

Clearance Officer: R. Joseph Durbala, 
(202) 622—3634, Internal Revenue 
Service, Room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 

OMB Reviewer: Joseph F. Lackey, Jr., 
(202) 395-7316, Office of Management 
and Budget, Room 10235, New 
Executive Office it Washington, 
DC 20503. 


Lois K. Holland, 

Treasury PRA Clearance Officer. 

[FR Doc. 04—24362 Filed 11—1—04; 8:45 onl 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Fiscal Service 
Notice of Rate for Use in Federal Debt 


Collection and Discount and Rebate 
Evaluation 


” AGENCY: Financial Management Service, 


Fiscal Service, Treasury. 

ACTION: Notice of rate for use in Federal | 
debt collection and discount and rebate 
evaluation. 


SUMMARY: Pursuant to Section 11 of the 
Debt Collection Act of 1982, as amended 


| 


63570 


Federal Register / Vol. 69, No. 211/ Tuesday, November 2, 2004/ Notices 


(31 U.S.C. 3717), the Secretary of the 
Treasury is responsible for computing 
and publishing the percentage rate to be 
used in assessing interest charges for 
outstanding debts owed to the 
Government. Treasury’s Cash 
Management Requirements (1 TFM 6— 
8000) prescribe use of this rate by 
agencies as a comparison point in 

_ evaluating the cost-effectiveness of a 
cash discount. In addition, 5 CFR 1315.8 
of the Prompt Payment rule on 
“Rebates” requires that this rate be used 
in determining when agencies should 
pay purchase card invoices when the 
card issuer offers a rebate. Notice is 
hereby given that the applicable rate is 
1.00 percent for calendar year 2005. 
DATES: The rate will be in effect for the 
period beginning on January 1, 2005, 
and ending on December 31, 2005. 
FOR FURTHER INFORMATION CONTACT: 
Inquiries should be directed to the 
Agency Enterprise Solutions Division, 
Financial Management Service, 
Department of the Treasury, 401 14th 
Street, SW., Washington, DC 20227 
(telephone: (202) 874-6650). 
SUPPLEMENTARY INFORMATION: The rate 
reflects the current value of funds to the 
Treasury for use in connection with 
Federal Cash Management systems and 
is based on investment rates set for 
purposes of Pub. L. 95-147, 91 Stat. 
1227. Computed each year by averaging 
Treasury Tax and Loan (TT&L) 
investment rates for the 12-month 
period ending every September 30, 
rounded to the nearest whole 
percentage, for applicability effective 
each January 1, the rate is subject to 
quarterly revisions if the annual 
average, on a moving basis, changes by 
2 percentage points. The rate in effect 
for the calendar year 2005 reflects the 
average investment rates for the 12- 
month period that ended September 30, 
2004. 


Dated: October 28, 2004. 
Gary Grippo, 
Assistant Commissioner, Federal Finance. 


[FR Doc. 04-24495 Filed 10-29-04; 11:40 
am] 


BILLING CODE 4810-35-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


{OMB Control No. 2900-0252] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Veterans Benefits 
Administration, Department of Veterans 
Affairs. 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-21), this notice 
announces that the Veterans Benefits 
Administration (VBA), Department of 
Veterans Affairs, has submitted the 
collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and 
its expected cost and burden and 
includes the actual data collection 
instrument. 


DATES: Comments must be submitted on 
or before December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: 
Denise McLamb, Records Management 
Service (005E3), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., or e- 
mail denise.mclamb@mail.va.gov. 
Please refer to “OMB Control No. 2900-— 
0252.” Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 (202) 395-7316. 
Please refer to “OMB Control No. 2900— 
0252” in any correspondence. 
SUPPLEMENTARY INFORMATION: 

Title: Application for Authority To 
Close Loans on an Automatic Basis— 
Nonsupervised Lenders, VA Form 26— 
8736. 

OMB Control Number: 2900-0252. 

Type of Review: Extension of a 
currently approved collection. 

Abstract: VA Form 26-8736 is used 
by nonsupervised lenders requesting 
approval to close loans on an automatic 
basis. Automatic lending privileges 
eliminate the requirement for 
submission of loans to VA for prior 
approval. Lending institutions with 
automatic loan privileges may process 
and disburse such loans and 
subsequently report the loan to VA for 
issuance of guaranty. The form requests 
information considered crucial for VA 
to make acceptability determinations as 
to lenders who shall be approved for 
this privilege. 

An agency may not conduct or 
sponsor, and a.person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on August 
10, 2004, at pages 48566-48567. 

Affected Public: Business: or other for- 
profit. 

Estimated Annual Burden: 50 hours. 

Estimated Average Burden Per 
Respondent: 25 minutes. 


Frequency of Response: On occasion. 
Estimated Number of Respondents: 
120. 
Dated: October 14, 2004. 
By direction of the Secretary. 
Loise Russell, 
Director, Records Management Service. 
[FR Doc. 04—24397 Filed 11—-1—04; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-0624] 


Agency Information Collection | 
Activities Under OMB Review 


AGENCY: Veterans Benefits 
Administration, Department of Veterans 
Affairs. 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-3521), this notice 
announces that the Veterans Benefits 
Administration (VBA), Department of 
Veterans Affairs, has submitted the 
collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and 
its expected cost and burden; it includes 
the actual data collection instrument. 
DATES: Comments must be submitted on 
or before December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: 
Denise McLamb, Records Management 
Service (005E3), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420, (202) 273-8030, 
fax (202) 273-5981 or e-mail 
denise.mclamb@inail.va.gov. Please 
refer to “OMB Control No. 2900- 
0624.’’Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503, (202) 395-7316. 
Please refer to “‘OMB Control No. 2900-— 
0624” in any correspondence. 
SUPPLEMENTARY INFORMATION: 

Title: Obligation To Report Factors 
Affecting Entitlement (38 CFR 
3.204(a)(1), 38 CFR 3.256(a) and 38 CFR 
3.277(b)). 

OMB Control Number: 2900-0624. 

Type of Review: Extension of a 
currently approved collection. 

Abstract: Veterans and their 
dependents who applied for or received 
compensation, pension or dependency 
and indemnity compensation benefits 
must report changes in their entitlement 


| 
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factors. Individual factors such as 
income, marital status, the beneficiary’s 
number of dependents, may affect the 
amount of the benefit that he or she 
receives or they may affect his or her 
right to receive the benefits. 
Beneficiaries must report changes in 
these factors to VA in a timely manner. 
The information is needed to determine 
whether adjustment in rates of benefit 
payments are necessary. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on August 
10, 2004, at page 48565. 

Affected Public: Individuals or 
households. 

Estimated Annual Burden: 31,017 
hours. 

Estimated Average Burden per 
Respondent: 5 minutes. 

Frequency of Response: On occasion. 

Estimated Number of Respondents: 
372,209. 


Dated: October 18, 2004. _ 
By direction of the Secretary. 


Loise Russell, 

Director, Records Management Service. 

[FR Doc. 04—24398 Filed 11—1—04; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900-0095] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Veterans Benefits 


Administration, Department of Veterans 
Affairs. 


ACTION: Notice. 


_SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-3521), this notice 
announces that the Veterans Benefits 
Administration (VBA), Department of 
Veterans Affairs, has submitted the 

‘collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and 
its expected cost and burden; it includes 
the actual data collection instrument. 
DATES: Comments must be submitted on 
or before December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: 
Denise McLamb, Records Management 
Service (005E3), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 


Washington, DC 20420, (202) 273-8030, 
fax (202) 273-5981 or e-mail 
denise.mclamb@mail.va.gov. Please 
refer to “OMB Control No. 2900— 
0095.’”’Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503, (202) 395-7316. 
Please refer to “OMB Control No. 2900— 
0095” in any correspondence. 
SUPPLEMENTARY INFORMATION: 

Title: Pension Claim Questionnaire for 


- Farm Income, VA Form 21—4165. 


OMB Control Number: 2900-0095. 

Type of Review: Extension of a 
currently approved collection. 

Abstract: VA Form 21-4165 is used to 
gather information necessary to 
determine a claimant’s countable annual 
income and available assets due to farm 
operations. Eligibility to income-based 
benefits cannot be determined without 
complete information about a claimant’s 
income. Farm income is not necessarily 
received on a weekly or monthly basis, 
and farm operating expenses must be 
considered in determining income and 
total assets. If eligibility exists, the 
information will be used to determine 
the proper rate of benefits. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on June 
15, 2004, at page 33466. 

Affected Public: Individuals or 
households and farms. 

Estimated Annual Burden: 1,038 
hours. 

Estimated Average Burden per 
Respondent: 30 minutes. 

Frequency of Response: Annually. 

Estimated Number of Respondents: 
2075." 


Dated: October 19, 2004. 
By direction of the Secretary. 
Loise Russell, 


. Director, Récords Management Service. 


[FR Doc. 04—24399 Filed 11—1—04; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900—NEW] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Veterans Benefits 
Administration, Department-of Veterans 
Affairs. 


ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 1995 
(44 U.S.C. 3501-21), this notice 
announces that the Veterans Benefits 
Administration (VBA), Department of 
Veterans Affairs, has submitted the 
collection of information abstracted 
below to the Office of Management and 
Budget (OMB) for review and comment. 
The PRA submission describes the 
nature of the information collection and 
its expected cost and burden and 
includes the actual data collection 
instrument. 


DATES: Comments must be submitted on 
or before December 2, 2004. 

FOR FURTHER INFORMATION CONTACT: 
Denise McLamb, Records Management 
Service (005E3), Department of Veterans 
Affairs, 810, Vermont Avenue, NW., or e- 
mail denise.mclamb@mail.va.gov. 
Please refer to “OMB Control No. 2900— 
NEW.” Send comments and 
recommendations concerning any 
aspect of the information collection to 
VA’s OMB Desk Officer, OMB Human 
Resources and Housing Branch, New 
Executive Office Building, Room 10235, 
Washington, DC 20503 (202) 395-7316. 
Please refer to “OMB Control No. 2900— 
NEW” in any correspondence. 
SUPPLEMENTARY INFORMATION: 

Title: Residency Verification Report— 
Veterans and Survivors, VA Form Letter 
21-914. 

OMB Control Number: 2900—NEW. 

Type of Review: New collection. 

Abstract: VA Form Letter 21-914 is 
used to verify whether Filipino veterans 
of the Special Philippine Scouts, 
Commonwealth Army of the 


- Philippines, organized guerilla groups, 


or survivors receiving service-connected 
compensation benefits at the full-dollar 
residing in the United States as United 
States citizens or as aliens lawfully 
admitted for permanent residence 
continue to meet the residency 
requirements. Continued eligibility to 
benefits at the full—dollar rate cannot 
be determined without complete 
information about a veteran’s or 
beneficiary’s residency. 

An agency may not conduct or 
sponsor, and a person is not required to. 


respond to a collection of information 


unless it displays a currently valid OMB 
control number. The Federal Register 
notice with a 60-day comment period 
soliciting comments on this collection 
of information was published on August 
3, 2004, at pages 46627-46628. 

Affected Public: Individuals or 
households. 

Estimated Annual Burden: 417 hours. 

. Estimated Average Burden Per 

Respondent: 20 minutes. 
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Frequency of Response: Annually. 
Estimated Number of Respondents: 
1,250. 
Dated: October 19, 2004. 
By direction of the Secretary. 
Loise Russell, 
Director, Records Management Service. 
{FR Doc. 04—24400 Filed 11-1—04; 8:45 am] 
BILLING CODE 8320-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


Advisory Committee on Cemeteries 
and Memorials; Notice of Meeting 


The Department of Veterans Affairs 
(VA) gives notice under Pub. L. 92-463 
(Federal Advisory Committee Act) that 
a meeting of the Advisory Committee on 
Cemeteries and Memorials will be held 
on November 30—December 1, 2004, at 
the Veterans Affairs Central Office, 810 
Vermont Avenue, NW., Washington, 

_ DC. The meeting will be held in 
conference room 530. On November 30, 
2004, the meeting will begin at 8 a.m. 
and conclude at approximately 4 p.m. 
On December 1, 2004, the meeting will 
begin at 8 a.m. and conclude at 
approximately 4:30 p.m. The meeting is 
open to the public. ~ 

The purpose of the Committee is to 
’ advise the Secretary of Veterans Affairs 
on the administration of national 
cemeteries, soldiers’ lots and plots, the 
selection of new national cemetery sites, 
the erection of appropriate memorials, 
and the adequacy of Federal burial 
benefits. The Committee will make 
recommendations to the Secretary 
regarding these activities. 

On November 30, 2004, the 
Committee will receive updates on the 
following: recommendations from the’ 
previous meeting; National Cemetery 
Administration (NCA) issues; field 
operations; Memorial programs; the 
Fiscal Year 2005 budget; construction; 
and the State Cemetery Grants Program. 
In the afternoon, the Committee will 
visit the World War II Memorial and lay 
- a wreath. On December 1, 2004, the 
Committee will reconvene for the 
following: Multiple briefings on NCA 
outreach initiatives; the business 
session; discussions of any unfinished 
business and recommendations for 
future programs, meeting sites, and 
agenda topics. 

Time will not be allocated for 
receiving oral presentations from the 
public. Any member of the public | 
wishing to attend the meeting is 
requested to contact Mr. Timothy 
Boulay, Designated Federal Officer, at 
(202) 273-5204. The Committee will 
accept written comments. Comments 


can be transmitted electronically to the 
Committee at 
Timothy.Boulay@mail.va.gov or mailed 
to the National Cemetery 
Administration (41C2), 810 Vermont 
Avenue, NW., Washington, DC 20420. 
In the public’s communications with the 
Committee, the writers must identify 
themselves and state the organizations, 
associations, or persons they represent. 
Dated: October 26, 2004. 
By direction of the Secretary. 
E. Phillip Riggin, 
Committee Management Officer. 
[FR Doc. 04—24402 Filed 11—1—04; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Performance Review Board. Members 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 


SUMMARY: Under the provisions of 5 
U.S.C. 4314(c)(4) agencies are required 
to publish a notice in the Federal 
Register of the appointment of 
Performance Review Board (PRB) 
members. This notice updates the 
Chairperson of the VA Performance 
Review Board of the Department of 
Veterans Affairs that was published in 
the Federal Register on August 4, 2004 
(Vol. 69, 149). 

EFFECTIVE DATE: November 2, 2004. 


FOR FURTHER INFORMATION CONTACT: 
Charlotte Moment, Office of Human 
Resources Management (052B), 
Department of Veterans Affairs,810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 273-8165. 


VA Performance Review Board (PRB) 


Tim S. McClain, Acting Assistant 
Secretary for Human Resources and 
Administration (Chairperson); 

William H. Campbell, Principal Deputy 
Assistant Secretary for 
HumanResources and Administration 
(Alternate); 


Nora E. Egan, Chief of Staff; Ranald R. 


Aument, Deputy Under Secretary for 
Benefits, Veterans Benefits 
Administration; 

Michael Walcoff, Associate Deputy 
Under Secretary for Operations, 
Veterans Benefits Administration 
(Alternate); 

Michael J. Kussman, M.D., Acting 
Deputy Under Secretary for Health, 
Veterans Health Administration; 

Laura J. Miller, Assistant Deputy Under 
Secretary for Health for Operations 
and Management, Veterans Health 
Administration (Alternate); 


John H. Thompson, Deputy General 
Counsel; . 

D. Mark Catlett, Principal Deputy 
Assistant Secretary for Management; 
Lucretia M. McClenney, Special 
Assistant; 

Jon A. Wooditch, Deputy Inspector 

_ General; 

Robert B. Holbrook, Director, Office of 
Construction Management, National 
Cemetery Administration; 

Craig B. Luigart, Associate Deputy 
Assistant Secretary for Policy, Plans 
and Programs, Information and 
Technology; and 

Pamela M. Iovino, Acting Assistant 
Secretary for Congressional and 
Legislative Affairs. 


Veterans Benefits Administration PRB 


Ronald R. Aument, Deputy Under 
Secretary for Benefits, (Chairperson); 

Geraldine V. Breakfield, Associate 
Deputy Under Secretary for 
Management; 

Robert J. Epley, Associate Deputy Under 
Secretary for Policy & Program 
Management; 

Michael Walcoff, Associate Deputy 
Under Secretary for Field Operations; 

James Bohmbach, Chief Financial 
Officer; 

Diana M. Rubens, Director, Western 
Area Office; and 

Thomas Bowman, Deputy Chief of Staff, 
Office of the Secretary. 


Veterans Health Administration PRB 


Michael J. Kussman, MD, Chair, Acting 
Deputy Under Secretary for Health; 

Laura J. Miller, Vice-Chair, Deputy 
Under Secretary for Health for 
Operations and Management; 

Linda W. Belton, Network Director, 
VISN 11; 

Everett A. Chasen, Chief 
Communications Officer; 


‘Jeanette A. Chirico-Post, MD, Network 


Director, VISN 1; 

Kenneth J. Clark, Network Director, 
VISN 22; 

Arthur S. Hamerschlag, VHA Chief of 
Staff; 

Daniel F. Hoffmann, Network Director, 
VISN 6; 

Robert M. Kolodner, MD, Associate 
Chief Information Officer; 

Robert E. Lynch, MD, Network Director, 
VISN 16; 

Jimmy A. Norris, Chief Financial 
Officer; 

Robert A. Petzel, MD, Network Director, 
VISN 23; 

Catherine J. Rick, RN, MSN, Chief 
Nursing Officer; 

Linda F. Watson, Network Director, 
VISN 7; 

Nevin M. Weaver, Director, 
Management Support Office (Ex 
Officio); 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/ Notices 


63573 


Robert L. Wiebe, MD, Network Director, Office of Inspector General PRB 
VISN 21; 
: : George Grob, Department of Health and 
Mark E. Shelhorse, Acting Chief ‘ Human Services, Office of Inspector 
Consultant, Mental Health Strategic Carat : 
Health Care Group, and ; 


George J. Opfer, Department of Labor, 
Dennis Duffy, pats fee Office of Inspector General; and 
Secretary for Policy, Planning, and . 
Preparedness. 


Michael P. Stephens, Department of 
Housing and Urban Development, 
Office of Inspector General 
Dated: October 26, 2004. 

Anthony J. Principi, 

Secretary of Veterans Affairs. 

[FR Doc. 04—24401 Filed 11—1—04; 8:45 am] 
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Corrections 


Federal Register 
Vol. 69, No. 211 


Tuesday, November 2, 2004 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 

Register. Agency prepared corrections are = 
issued as signed documents and appear in 

the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF ENERGY 


Office of Energy Efficiency and 
Renewable Energy 


October 21, 2004 make the following 
correction: 


§431.110 [Corrected] 

On page 61985, in § 431.110, after the 
table, in footnote b, in the second line, 
“(Insert date one year afer date the rule 
is published]” should read “October 21, 
2005.” 


[FR Doc. C4-17732 Filed 11-1-04; 8:45 am] 
BILLING CODE 1505-01-D 


DEPARTMENT OF HOMELAND 


SECURITY 


10 CFR Part 431 
[Docket No. EE-RM/TP-99--480] 
RIN 1904—AA95 


Energy Efficiency Program for Certain 
Commercial and Industrial Equipment: 
Test Procedures and Efficiency 
Standards for Commercial Water 
Heaters, Hot Water Supply Boilers and 
Unfired Hot Water Storage Tanks 


Correction 


In rule document 04-17732 beginning 
on page 61974 in the issue of Thursday, 


Coast Guard 


33 CFR Part 117 
[CGD08-04-026] 
RIN 1625-AA09 


Drawbridge Operation Regulation; 


- Inner Harbor Navigation Canal, LA 


Correction 


Rule document 04—17053 was 
inadvertently published in the Notices 
section in the issue of Tuesday, July 27, 


2004, appearing on pages 44672-44673. 
It should have appeared in the Rules 
and Regulations section. 

[FR Doc. C4—17053 Filed 11-1—04; 8:45 am] 
BILLING CODE 1505-01-D 


DEPARTMENT OF JUSTICE | 
Antitrust Division 


Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—Recreational Park Trailer 
Industry Association, Inc. 


Correction 


In notice document 04—23783 
appearing on page 62294 in the issue of 
Monday, October 25, 2004, in the 
second column, the subject heading is 
corrected to read as set forth above. 


[FR Doc. C4—23783 Filed 11—1—04; 8:45 am] 
BILLING CODE 1505-01-D 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


24 CFR Part 81 
[Docket No. FR-4960-A-01] 
RIN 2501—-AD12 


HUD’s Regulation of the Federal 
National Mortgage Association (Fannie 
Mae) and the Federal Home Loan 
Mortgage Corporation (Freddie Mac): 
‘GSE Housing Goals—Advance Notice 
of Proposed Rulemaking 


AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner. 


ACTION: Advance Notice of Proposed 
Rulemaking (ANPR). 


SUMMARY: Elsewhere in today’s Federal 
Register, HUD is publishing its final 

. Tule that establishes new housing goals 
for Fannie Mae and Freddie Mac for the 
years 2005 through 2008. An issue 
raised by commenters during the public 
comment period on the proposed rule, 
but not included as a regulatory 
provision in the final rule published in 
today’s Federal Register, concerns the 
feasibility of the housing goals for 
Fannie Mae and Freddie Mac during a 
period when refinances of home 
mortgages constitute a large share of the 
mortgage market. This ANPR advises of 
HUD’s intention to consider a regulatory 
provision that recognizes and takes into 
consideration the impact of high 
volumes of refinance transactions on the 
GSEs’ ability to achieve the housing 
goals in certain years, and solicits 
proposals on how such a provision 
should be structured and implemented. 
DATES: Comment Due Date: December 
17, 2004. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this advance notice of proposed 
rulemaking to the Rules Docket Clerk, 
Office of General Counsel, Room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-0500. 
Communications should refer to the 
above docket number and title. 
Facsimile comments are not accepted. A 
copy of each communication submitted 
will be available for public inspection 
and copying between 8 a.m. and 5 p.m. 
weekdays at the above referenced 
address. 


FOR FURTHER INFORMATION CONTACT: 
Sandra Fostek, Director, Office of 
Government Sponsored Enterprises, 
Office of Housing, Room 3150, 
telephone (202) 708-2224. For questions 
on data or methodology, contact John L. 


Gardner, Director, Financial Institutions 
Regulation Division, Office of Policy 
Development and Research, Room 8212, 
telephone (202) 708-1464. For legal 
questions, contact Paul.S. Ceja, Deputy 
Assistant General Counsel for 
Government Sponsored Enterprises/ 
RESPA, Office of the General Counsel, 
Room 9262, telephone (202) 708-3137. 
The address for all of these persons is 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC, 20410. Persons with 
hearing and speech impairments may 
access the phone numbers via TTY by 
calling the Federal Information Relay 
Service at (800) 877-8399. 
SUPPLEMENTARY INFORMATION: 


Background 


Elsewhere in today’s Federal Register, 
HUD is publishing a final rule that sets 
new housing goal levels for Fannie Mae 
and Freddie Mac (collectively the 
government-sponsored enterprises or 
GSEs) (Housing Goals final rule). The 
new housing goal levels are established 
in accordance with the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992 (FHEFSSA) and 
govern the purchase by Fannie Mae and 
Freddie Mac of mortgages financing 
low- and moderate-income housing, 
special affordable housing, and housing 
in central cities, rural areas, and other 
underserved areas. The new goal levels 
are applicable for the years 2005 
through 2008, and are accompanied by 
new subgoals for the GSEs’ acquisitions 
of home purchase loans that qualify for 
each of the housing goals. 

The Housing Goals final rule follows 
publication of a May 3, 2004, proposed 
rule (69 FR 24228) and takes into 
consideration the public comments 
received on the proposed rule. The 
preamble to the Housing Goals final rule 
provides a more detailed discussion of 
the May 3, 2004, proposed rule, the 
changes made at the final rule stage, the 
significant issues raised by public 
commenters on the proposed rule, and 
the Department’s responses to those 
issues. One issue raised by several 
public comments, and not addressed in 
the Housing Goals final rule as a 
regulatory change, concerns the 
feasibility of the GSEs achieving the 
housing goals during a period when 
there is a high volume of home mortgage 
refinances. 

Some public commenters expressed 
concerns that the housing goals would 
be unattainable in a high refinance 
environment, when a large portion of 
the mortgage market consists of 
refinance loans rather than home 
purchase mortgages. These commenters 
suggested that HUD should take into 


consideration the potential effects of a 
high refinance environment on the 
GSEs’ ability to meet the housing goals. 
Some commenters suggested that 
refinance mortgages should be excluded 
from the goals calculation, while others 
suggested that the GSEs should be 
expected to meet the goals without 
special consideration of a high refinance 
environment. Several commenters 
suggested that the Housing Goals final 
rule should include a specific 
mechanism to-take into account changes 
in market conditions resulting from a 
high refinance volume. The comments 
on the possible impacts of a high 
refinance environment are highlighted 
in more detail in the preamble to the 
Housing Goals final rule. 


This ANPR 
As stated in the preamble to the 
Housing Goals final rule and as stated 


’ in this ANPR, HUD has decided to 


consider, as a specific regulatory 
provision, the feasibility of the GSEs | 
meeting the housing goals in a high 
refinance environment through a 
separate rulemaking, which 
consideration begins with publication of 
this ANPR. 

HUD did not propose, in the May 3, 
2004, proposed rule, a regulatory 
mechanism to address the impact of a 
high refinance environment on the 
ability of the GSEs to meet their annual 
housing goals in years in which there is 
a high refinance environment. HUD 
believes that it would benefit from 
additional public input on this issue. 
HUD recognizes, from prior years, that 
a period of high refinance volume can 
make it more challenging for the GSEs 
to attain the housing goals. Until this 
rulemaking is completed, the GSEs are 
not without relief in a high refinance 
environment under existing authority. 
FHEFSSA provides a mechanism by 
which HUD can take into consideration 
market and economic conditions that 
may make the achievement of housing 
goals infeasible in any given year. (See 
12 U.S.C. 4566(b).) It is contemplated, 


however, that a more efficient 


mechanism could be devised for dealing 
with high refinance volumes under the 
housing goals. 

HUD is soliciting public comment on 
how it might add a regulatory provision 
that accommodates a high refinance 
environment under the housing goals. 
Refinancing of mortgages promotes 
homeownership by helping families to 
finance their homes on a more 
affordable basis, and also by providing 
an opportunity to families who have 
bought their homes through subprime 
financing to move into the prime market 
as they improve their credit rating. 
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Through this ANPR, HUD solicits 
proposals on an appropriate regulatory 
mechanism to address the impact of a 
high refinance environment on the 
ability of the GSEs to meet housing 
goals for any year that is characterized 
by a high refinance environment. HUD 


especially solicits proposals that are 
sufficiently descriptive and detailed 
concerning any methodology or 
calculation offered, and HUD also 
encourages the inclusion of examples 
that illustrate how the commenter’s 
proposal would work in practice. 


Dated: October 22, 2004. 
John C. Weicher, 


Assistant Secretary for Housing—Federal 
Housing Commissioner. 


[FR Doc. 04—24100 Filed 11—1—04; 8:45 am] 
BILLING CODE 4210-27-P 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT | 


24 CFR Part 81 
[Docket No. FR-4790-F-03] 
RIN 2501—AC92 


HUD’s Housing Goals for the Federal 
National Mortgage Association (Fannie 
Mae) and the Federal Home Loan 
Mortgage Corporation (Freddie Mac) 
for the Years 2005-2008 and 
Amendments to HUD’s Regulation of 
Fannie Mae and Freddie Mac 


AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 

ACTION: Final rule. 


SuMMARY: Through this final rule, the 
Department of Housing and Urban 

- Development establishes new housing 
goal levels for the Federal National 
Mortgage Association (Fannie Mae) and 
the Federal Home Loan Mortgage 
Corporation (Freddie Mac) (collectively, 
the government sponsored enterprises, 
or GSEs) for calendar years 2005 
through 2008. The new housing goal 
levels are established in accordance 
with the Federal Housing Enterprises 
Financial Safety and Soundness Act of 
1992 (FHEFSSA) and govern the 
purchase by Fannie Mae and Freddie 
Mac of mortgages financing low- and 
moderate-income housing, special 
affordable housing, and housing in 
central cities, rural areas and other 
underserved areas. This rule also 
establishes new subgoals for the GSEs’ 
acquisitions of home purchase loans | 
that qualify for each of the housing 
goals. The final rule also establishes a 
new regulatory section relating to GSE 
data integrity, amends and adds certain 
definitions, provides a method for 
imputing the distribution of GSE- 
purchased mortgages that lack income 
data, prohibits goals credit for purchases 
of loans in transactions with an option 
to dissolve the purchase in less than one 
year, and makes a technical change to 
the counting rules to clarify HUD’s rules 
on double counting of loans. 
EFFECTIVE DATE: January 1, 2005. 

FOR FURTHER INFORMATION CONTACT: 
Sandra Fostek, Director, Office of 
Government Sponsored Enterprises, 
Office of Housing, Room 3150, 
telephone 202-708-2224. For questions 
on data or methodology, contact John L. 
_ Gardner, Director, Financial Institutions 
Regulation Division, Office of Policy 
Development and Research, Room 8212, 
telephone (202) 708-1464. For legal 
questions, contact Paul S. Ceja, Deputy 
Assistant General Counsel for 


Government Sponsored Enterprises/ 
RESPA, Office of the General Counsel, 
Room 9262, telephone 202—708-3137. 
The address for all of these persons is 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC, 20410. Persons with 
hearing and speech impairments may 
access the phone numbers via TTY by 
calling the Federal Information Relay 
Service at (800) 877-8399. 
SUPPLEMENTARY INFORMATION: 


I. General 
A. Authority 


HUD’s authority to regulate the GSEs 
is established under: 

(1) The Federal National Mortgage 
Association Charter Act (‘‘Fannie Mae 
Charter Act’’), which is Title III of the 
National Housing Act, section 301 et 
seq. (12 U.S.C. 1716 et seq.); 

0) The Federal Home Loan Mortgage 
Corporation Act (‘‘Freddie Mac Act’), 
which is Title III of the Emergency 
Home Finance Act of 1970, section 301 
et seq. (12 U.S.C. 1451 et seq.); 

(3) FHEFSSA, enacted as Title XIII of 
the Housing and Community 
Development Act of 1992 (Pub. L. 102— 
550, approved October 28, 1992) (12 
U.S.C. 4501-4641); and 

(4) Section 7(d) of the Department of 
Housing and Urban Development Act 
(42 U.S.C. 3535(d)). 


B. Background: Fannie Mae and Freddie 
Mac 


Fannie Mae and Freddie Mac were 
chartered by the Congress as GSEs. 
Pursuant to section 301 of the Fannie 
Mae Charter Act (12 U.S.C. 1716) and 
section 301(b) of the Freddie Mac Act 
(12 U.S.C. 1451), the GSEs were 
chartered expressly to: 

(1) Provide stability in the secondary 
market for residential mortgages; 

(2) Respond appropriately to the 
private capital market; 

(3) Provide ongoing assistance to the 
secondary market for residential 
mortgages (including activities relating 
to mortgages on housing for low- and 
moderate-income families involving a 
reasonable economic return that may be 
less than the return earned on other 
activities) by increasing the liquidity of 
mortgage investments and improving 
the distribution of investment capital 
available for residential mortgage 
financing; and 

(4) Promote access to mortgage credit 
throughout the nation (including central 
cities, rural areas, and other 
underserved areas) by increasing the 
liquidity of mortgage investments and 
improving the distribution of 
investment capital available for 
residential mortgage financing. 


Fannie Mae and Freddie Mac engage 
in two principal businesses: (1) 
Purchasing and otherwise investing in 
residential mortgages, and (2) 


guaranteeing securities backed by 


residential mortgages. As a result of 
their status as GSEs, Fannie Mae and 
Freddie Mac receive significant explicit 
benefits that are not enjoyed by fully 
private shareholder-owned corporations 
in the mortgage market. These benefits 
include: 


¢ Conditional access to a $2.25 billion 


line of credit from the U.S. Treasury (see 


section 306(c)(2) of the Freddie Mac Act 
and section 304(c) of the Fannie Mae 
Charter Act); 


e Exemption from the securities 
registration requirements of the U.S. 
Securities and Exchange Commission 
and the State securities regulatory 
agencies (see section 306(g) of the 
Freddie Mac Act and section 304(d) of 
the Fannie Mae Charter Act);1 and 


e Exemption from all State and local 
taxes except property taxes (see section 
303(e) of the Freddie Mac Act and 
section 309(c)(2) of the Fannie Mae 
Charter Act). 


While the securities that the GSEs 
guarantee, and the debt instruments 
they issue, are explicitly not backed by 
the full faith and credit of the United 
States, and nothing in this rule should 
be construed otherwise, such securities 
and instruments trade at yields only a 
few basis points over those of U.S. __ 
Treasury securities with comparable 
terms. These securities also offer yields 
lower than those for securities issued by 
fully private firms that are more highly 
capitalized but otherwise comparable. 
In addition, the market does not require 
that individual GSE securities be rated 
by a national rating agency. 
Consequently, the GSEs are able to fund 
their operations at lower cost than other 
private firms with similar financial 
characteristics. In a recent report, the 
Congressional Budget Office (CBO) 
estimated that this funding advantage 
for the year 2003 resulted in a $19.6 
billion annual combined subsidy for 
both GSEs. Of this amount, CBO 
estimated that the GSEs retained about 
$6.2 billion, or approximately one-third 
of the subsidy, for their officers and 


1 Fannie Mae and Freddie Mac have both 
announced their intention voluntarily to register 
their common stock with the Securities and 
Exchange Commission (SEC) under section 12(g) of 
the Securities Exchange Act of 1934. Fannie Mae’s 
registration became effective March 31, 2003. 
Freddie Mac has stated that it will complete the 
process of voluntarily registering its common stock 
once it resumes timely reporting of its financial 
results. 
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shareholders, while the remainder 
accrued to borrowers. 

In return for the public benefits they 
receive, Congress has mandated in the 
GSEs’ Charter Acts that the GSEs carry 
out public purposes not required of 
other private sector entities in the 
housing finance industry. These 
statutory mandates obligate the GSEs to 
work to ensure that everyone in the 
nation has a reasonable opportunity to 
enjoy access to the mortgage financing 
benefits resulting from the activities of 
these enterprises. 

With respect to these public purposes, 
Congress does not simply expect the 
GSEs to strive toward achievement of 
these purposes but rather to “lead the 
mortgage finance industry” and to 
“ensure that citizens throughout the 
country enjoy access to the public 
benefits provided by these federally 
related entities.” (See S. Rep. No. 102— 
282, at 34 (1992).) 


C. Statutory and Regulatory Background . 


The statutory and regulatory 
background applicable to the chartering 
of Fannie Mae and Freddie Mac and 
HUD’s regulatory authority over these 
two GSEs were set out in detail in the 
preamble to HUD’s proposed rule 
published on May 3, 2004 (69 FR 
24228). Therefore, this background 
information is not repeated here in the | 
preamble to this final rule. Interested 
members of the public should refer to 
Section I.A. of the preamble to the 
proposed rule at pages 69 FR 24228 
through 69 FR 24230 for this 
information. 


D. The Proposed Rule 


On May 3, 2004, HUD published a 
proposed rule setting forth new housing 
goal levels for Fannie Mae and Freddie 
Mac. (See 69 FR 24228.) HUD’s rule 
proposed to increase the level of the 
housing goals (“‘Housing Goals’’) for the 
purchase by Fannie Mae and Freddie 
Mac of mortgages financing low- and 
moderate-income housing, special 
affordable housing, and housing in 
central cities, rural areas, and other 
underserved areas. The rule also 
proposed to establish new subgoals for 
the GSEs’ acquisitions of home purchase 


2‘Updated Estimates of the Subsidies to the 
Housing GSEs,” attachment to a letter from Douglas 
Holtz-Eakin, Director, Congressional Budget Office, 
to the Honorable Richard C. Shelby, Chairman, 
Committee on Banking, Houseing, and Urban 
Affairs, United States Senate, April 8, 2004. A 
related recent study is Wayne Passmore, ““The GSE 
Implicit subsidy and-Value of Government 
Ambiguity,” Board of Governors of the Federal 
Reserve System. Finance and Economics Discussion 
Series, FEDS Working Paper 2003-64, December 
2003. 


loans that qualify for each of the 
housing goals. 

In addition to soliciting public 
comments on the proposed goal levels 
and new subgoals, the rule solicited 
public comments on several other issues 
related to the housing goals, including: 
(1) Provisions relating to GSE data 
integrity, such as verification, 
certification, treatment of errors, 
omissions or.discrepancies, and other 
enforcement authority; (2) amended 
definitions of ‘‘underserved area,” 
“metropolitan area” and “‘minority,” 
and a new definition of the term ‘“‘home 
purchase mortgage’; (3) a method for 
imputing the distribution of GSE- 
purchased mortgages that lack income 
data; and (4) other changes related to the 
GSEs’ bulk purchases of seasoned loans: 
More detailed information about HUD’s 
proposals can be found in the preamble 


_ to HUD’s May 3, 2004, proposed rule. 


E. This Final Rule—Overview - 


Under this 2004 rulemaking, the 
Department is setting new, higher levels 


. for the Housing Goals, accompanied by 


subgoals under each of the Housing 
Goals for purchases of home purchase 
mortgages (i.e., excluding refinance 
mortgages) on owner-occupied 
properties in metropolitan areas. (The 
subgoals are referred to in this rule as 
the ‘‘Home Purchase Subgoals.’’) 

The Department’s purpose in setting 
higher Housing Goals and in 
establishing new Home Purchase 
Subgoals in this final rule is to 
encourage the GSEs to facilitate greater 
financing and homeownership 
opportunities for families and 
neighborhoods targeted by the Housing 
Goals. The final rule establishes levels 
of the Housing Goals that will bring the 
GSEs to a position of market leadership 
in a range of foreseeable economic 
circumstances related to the future 
course of interest rates and consequent 
fluctuations in origination rates on 
home purchase and refinance 
mortgages—both multifamily and 


‘single-family. 


For each goal, HUD has projected 
goal-qualifying percentages of mortgage 
originations in terms of ranges that 
cover a variety of economic scenarios. 
The objective of HUD’s Housing Goals is 
to bring the GSEs’ performance to the 
upper end of HUD’s market range 
estimate for each goal, consistent with 
the requirement in FHEFSSA that HUD 
should consider the GSEs’ ability to lead 
the market for each goal. 

To enable the GSEs to achieve this 
leadership, the Department has 
established staged increases in Housing 
Goal levels for 2005, which will 
increase further, year-by-year through 


2008, to achieve the ultimate objective 
for the GSEs to lead the market under 
a range of foreseeable economic 
circumstances by 2008. 

The staged increases established by 
this rule, are consistent with the 
statutory requirement that HUD 
consider the past performance of the 
GSEs in setting the Housing Goals. 
Staged annual increases in the Goals 
will provide the GSEs with the 
opportunity to adjust their business 
models, so as to meet the required 2008 
levels without compromising other 
business objectives and requirements. 

The Department believes that the 


-Home Purchase Subgoals established by 


this final rule are necessary and 
warranted. Increasing homeownership 
is a national priority. The past average 
performance of the GSEs in the home 
purchase market has been below market 
levels. As further discussed below, the 
GSEs must apply greater efforts to 
increasing homeownership for low- and 
moderate-income families, families 
living in underserved areas, and very- 
low income families and low-income 
families living in low-income areas. The 
addition of Home Purchase Subgoals to 
the regulatory structure will serve to 
better focus the GSEs’ efforts in a clear 
and transparent manner. The Home 
Purchase Subgoals will better allow the 
government and public alike to monitor 
the GSEs’ efforts in meeting the nation’s 
homeownership needs. The increases in 


~ the levels of the Housing Goals, and the 


addition of the new Home Purchase 
Subgoals, are predicated upon the 
Department’s recognition that the GSEs 
not only have the ability to achieve 
these Housing Goals and Subgoals but, 
also, that they are fully consistent with 
the statutory factors established under 
FHEFSSA. In addition, this rule is 


_ supported by the Department’s 


comprehensive analyses of the size of 
the mortgage market, the opportunities 
available to the GSEs, America’s unmet 
housing needs, and identified credit 


aps. 
$ In addition to the establishment of 
higher Housing Goals for the years 2005 
through 2008, and the establishment of 
Home Purchase Subgoals, specific 
changes included in the final rule from 
the provisions included in the May 3, 
2004, proposed rule are as follows: 

(1) The final rule expands the existing 
provisions to permit the GSEs to impute 
incomes or rents when data are missing 
for some purchases, addressing the 
market’s expanding use of low 
documentation mortgages; 

(2) The final rule provides that goals. 
credit is available for purchases of loans 
in transactions involving seller 
dissolution options, such as. repurchase 
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agreements, only when the option 
provides for a minimum one-year 
lockout period; 

(3) The final rule clarifies the 
proposed provisions regarding HUD’s 
procedures for correcting errors, 
omissions and discrepancies in current 
year-end data and in remedying material 
overstatements of housing goals 
performance for prior years; 

(4) The final rule changes the scope of 
the proposed certification statement that 
the GSEs must provide to make it closer 
to the certification used by the Office of 
Federal Housing Enterprise Oversight 
(OFHEO), the GSEs’ financial safety and 
soundness regulator; and 

(5) The final rule makes a technical 
correction to the special counting rules 
prohibiting double counting of GSE 
purchases of seasoned mortgages toward 
the housing goals. 

In developing these regulations, the 
Department was guided by, and re- 
affirms, the following principles - 
established in the Housing Goals 1995 
. final rule (published on December 1, 
1995 at 60 FR 1846): 

(1) The GSEs should fulfill 
FHEFSSA’s intent that they lead the 
industry in ensuring that access to 
mortgage credit is made available for 
very low-, low- and moderate-income 
families and residents of underserved 
areas. HUD recognizes that, to lead the 
mortgage industry over time, the GSEs 
will have to stretch to reach certain 
Housing Goals and to close gaps 
between the secondary mortgage market 
and the primary mortgage market for 

various categories of loans. This 
' recognition is consistent with the 
Congressional directive that ‘‘the 
enterprises will need to stretch their 
efforts to achieve” the goals. (See S. 
Rep. No. 102—282, at 35 (1992).) 

2) The Department’s role as a 
regulator is to set broad performance 
standards for the GSEs through the 
Housing Goals, but not to dictate the © 
specific products or delivery 
mechanisms the GSEs will use to 
achieve a Housing Goal. Regulating two 
exceedingly large financial enterprises 
in a dynamic market requires that HUD 
provide the GSEs with sufficient 
latitude to use their innovative 
capacities to determine how best to 
develop products to carry out their 
respective missions. HUD’s regulations 
are intended to allow the GSEs the 
flexibility to respond quickly to market 
opportunities. At the same time, the 
Department must ensure that the GSEs’ 
strategies address national credit needs, 
especially as they relate to housing for 
low- and moderate-income families and 
housing located in underserved 
geographical areas. The addition of 


Home Purchase Subgoals to the 
regulatory structure provides an 
additional means of encouraging the’ 
GSEs’ affordable housing activities to 


address identified, persistent credit 


needs while leaving to the GSEs the 
specific approaches used to meet these 
needs. 

(3) Discrimination in lending 
continues to limit access to credit for 
purchasing homes by racial and ethnic 
minorities. Troublesome gaps in 
homeownership remain for minorities 
even after record growth in affordable 
lending and homeownership during the 
nineties. Studies indicate that, over the 


next few years, minorities will account _ 


for a growing share of the families 
seeking to buy their first home. HUD’s 
analyses indicate, however, that Fannie 
Mae and Freddie Mac account for a 
disproportionately small share of the 
minority first-time homebuyer market. — 
The GSEs have a responsibility to 
promote access to capital for minorities 
and others who are seeking their first 
homes, and to demonstrate the benefits 
of such lending to industry and 
borrowers alike. The GSEs also have an 
integral role in eliminating predatory 
mortgage lending practices. 

(4) In addition to the GSEs’ purchases 
of single-family home mortgages, the 
GSEs also must continue to assist in the 
creation of an active secondary market 
for mortgages on multifamily rental 
housing. Affordable rental housing is 
essential for those families who cannot 
afford to become, or who choose not to 
become, homeowners. For this reason, 
the GSEs must assist in making capital 
available to assure the continued 
development of single-family and 
multifamily rental housing. 


II. Discussion of Public Comments 
A. Overview of Public Comments 


At the close of the public comment 
period on July 16, 2004, which was 
extended an additional two weeks 
beyond the original public comment 
deadline of July 2, 2004, HUD had 
received 302 comments, which are in 
HUD’s docket file for this rule. In 
addition to the public comments 
received on the rule, during the public 
comment period, HUD met with 
representatives of several organizations, 
including Fannie Mae and Freddie Mac, 
to accommodate oral presentation of 
concerns about the rule. HUD’s docket 
file for this rule contains information on 
the dates of these meetings, the 
attendees, and the subject discussed. 

Of the public comments received on 
the proposed rule, the most detailed 
comments were those submitted by the 
two directly affected GSEs, Fannie Mae 


and Freddie Mac. Neither GSE was 
supportive of the higher goal levels 
proposed for 2005-2008, nor did either 
support the creation of HUD’s proposed 
Home Purchase Subgoals. The GSEs 
stated, among other comments that they 
made on the rule, that the effect of many 
goals and subgoals would be 
micromanagement of the GSEs. With 
their comments, the GSEs provided 
several appendices that provided 
alternative analyses of data and 
questioned the Department's 
methodology in determining market 
share for the three affordable housing 
goals, a key component for establishing 
the appropriate level of the housing. 
goals and the subgoals. ; 

The GSEs did not object to HUD’s 
special affordable multifamily subgoal 
levels for 2005-2008, but other 
commenters (mostly public advocacy 


groups) recommended that HUD 


increase the levels of these subgoals. 

In addition to the GSEs, the 
commenters included national and 
regional housing industry organizations, 
nonprofit organizations, alliances, 
councils, and advocacy organizations 
involved in housing or housing issues, 
lenders, academic researchers, Members 
of Congress, state and local government 
officials, and two individuals. 

In large measure, except for several 
nonprofit organizations and public 
advocacy groups that favored higher 
goals, the majority of commenters were 
not supportive of HUD’s proposed goals, 
especially in the outer years when the 
goal levels would reach their highest 
levels. A particular concern cited by a 
number of commenters was the 
potential for adverse impact on middle- 
income borrowers, particularly higher 
interest rates and fees. Another concern 
raised by the commenters was the 
possibility of unintended consequences 
for the industry. Many commenters, 
including the GSEs, urged HUD to 
exclude all single-family refinances 
from the calculation of the goals. 

The Department received fewer 
comments that addressed other 
proposals in the rule, such as those 
regarding data integrity, large-scale 
transactions involving seasoned loans, 
the treatment of missing income data, 
and modifying the definition of rural 
underserved areas. For those 
commenters who submitted comments 
on these proposals, the reactions were 
generally mixed. 

With respect to HUD’s proposals for 
new data integrity provisions, the 
majority of those who commented on 
the new data integrity proposals were 
generally supportive of the concept and 
acknowledged the need for some sort of 
data verification process. However, two 
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industry-related commenters expressed 
concern about the potential for HUD’s 
_proposals to result in increased 
reporting burdens for lenders. The 
GSEs’ comments also reflected several 
concerns about the data integrity 
provisions, mainly with respect to 
definitions, procedures, and 
enforcement. 

The GSEs favored generous proxy 
provisions for the treatment of missing 

income data and submitted several 
suggestions. The majority of 
commenters on this issue, consisting 
chiefly of nonprofit and advocacy 
organizations, opposed using proxies, 
and several favored an outright ban on 
purchasing “no income” subprime 
mortgages. 

With regard to large-scale transactions 
involving seasoned loans, the GSEs 
commented that they should receive 
housing goals credit and that no change 
in HUD’s current definition of 
“mortgage purchase”’ was warranted. 
However, a group of industry-related 
organizations opposed providing goals 
credit for seasoned loans, as did several 
advocacy organizations. Commenters 
offered no alternative definitions for 
“mortgage purchase” in HUD’s 
regulations. 

All but one commenter who 
addressed the issue of HUD’s rural 
underserved area definition favored 
changing this definition to one that is 
census tract-based, rather than county- 
based. Those commenters favoring 
conversion to a tract-based definition 
believed that county-level data do not 
show disparities in service that the 
GSEs should address. The dissenting . 
commenter felt that lenders serving 
rural areas would face operational 
difficulties and expenses in shifting to 
a tract-based orientation. 

In addition to comments on its 
proposals related to housing goals, HUD 
received other comments on subjects 
pertaining to HUD’s regulatory authority 
over the GSEs but which were not 
related to the rule’s proposals on 
housing goals (for example, comments 
on new program authority, monitoring 
and reporting procedures, and public 
access to GSE mortgage data). Because 
these comments raised issues outside 
the scope of the May 3, 2004, proposed 
rule, they are not addressed in this final 
rule. 

A discussion of the general and 
specific comments on the rule, as well 
as HUD’s responses to these comments, 
follows in subsequent sections in this 
preamble, as well as in the Appendices 
to this Final Rule. While comments are 

- summarized, not all the comments are 
addressed explicitly in this preamble. 
HUD is appreciative of the full range of 


public comments received and 
acknowledges the value of all of the 
comments submitted in response to the 
proposed rule. 


B. Subpart A—General 


In the May 3, 2004, rule, HUD 
proposed to add a definition of ‘““home 
purchase mortgage” in connection with 
its proposal to specify Home Purchase 
Subgoals under each of the three 
Housing Goals, to revise the definitions 
of ‘‘metropolitan area” and ‘‘minority”’ 
to conform HUD’s regulations to 
changes in data collection practices 
made by the Office of Management and 
Budget (OMB), and to modify the | 
current-definition of “‘underserved area’’ 
with respect to the delineation of 
underserved portions of non- 
metropolitan areas. 


1. Home Purchase Mortgage 


HUD proposed to insert a definition of 
“home purchase mortgage” for purposes 
of specifying the Home Purchase 
Mortgage Subgoals. Since no comments 
bearing directly on this definition were 
received and the Department has 
retained the subgoal concept in this 
final rule, the definition is adopted. 


2. Metropolitan Area 


HUD proposed to alter the definition 
of ‘‘metropolitan area” to reflect a 
change in the definition of 
“metropolitan area” recently 
promulgated by OMB, in which the 
concept of “Primary Metropolitan 
Statistical Area” was removed. No 
comments were received on this 
proposed change; accordingly, it is 
adopted. 


3. Minority 


HUD proposed to alter the definition 
of “minority” to reflect changes in 
standards for the classification of federal 
data on race and ethnicity previously 
promulgated by OMB and implemented 
in the 2000 census and in data 
collection under the Home Mortgage 
Disclosure Act in 2004. No comments 
were received on this proposed change; 
accordingly, it is adopted. 


4. Underserved Area 


HUD proposed to alter the definition 
of “underserved area” to provide for the 
specification of underserved areas 
outside of metropolitan areas at the 
census tract level rather than at the 
county level. 

For properties in non-metropolitan 
(rural) areas, mortgage purchases have 
counted toward the Underserved Areas 
Housing Goal where such purchases 
finance properties that are located in 
underserved counties. This final rule 


incorporates a determination that 
mortgage purchases will count toward 


_ the Underserved Areas Housing Goal 


where such purchases finance 
properties that are located in 
underserved census tracts. These are 
defined as census tracts where either: 
(1) the median income in the tract does 
not exceed 95 percent of the greater of 
the median income for the non- 
metropolitan portions of the state or the 
median income of the non-metropolitan 
portions of the nation as a whole; or (2) 
minorities comprise at least 30 percent 
of the residents and the median income 
inthe tract does not exceed 120 percent 
of the greater of the median incomes for 
the non-metropolitan portions of the 
state or of the nation as a whole. 

HUD originally adopted its current 
county-based definition for targeting 
GSE purchases to underserved non- 
metropolitan areas primarily based on 
information that rural lenders did not 
perceive their market areas in terms of 
census tracts, but rather, in terms of 
counties. A further concern was an 
apparent lack of reliability of geocoding 
software applied to non-metropolitan 
areas. 

Thirteen commenters endorsed HUD’s 
proposed change in definition, 
observing that the change would 
produce more precise targeting and 
improved service toward underserved 
segments of the market within counties. 
One banking trade association 
advocated continuation of a county- 
based definition, stating that because 
the business perspective of community 
banks in rural areas is geared toward 
entire counties, there would be costs 
associated with monitoring the tract 
location of loans, and therefore, 


; marketing toward borrowers at the tra 


level would be difficult. 
Recent research summarized in 
Appendix B to this rule indicates that a 
tract-based system will improve the 
extent to which the underserved area 
definition distinguishes areas by key 
socioeconomic and demographic 
characteristics such as median family 
income, poverty, unemployment, school 
dropout rates, and minority 
populations. Under a tract-based 
definition underserved areas stand out 
more as areas of lower income and low 
economic activity and as having 
somewhat larger minority population 
proportions. A tract-based definition 
will also improve the targeting of the 
goal to areas with relatively greater 
housing needs. Based on these findings, 
which are detailed in Appendix B to 
this rule, HUD is adopting a re- 
specification of underserved areas 
within non-metropolitan (rural) areas to 
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be based on census tracts rather than 
counties. 


C. Subpart B—Housing Goals 
1. Overview 


A substantial majority of the 
comments received criticized HUD’s 
proposed levels of the housing goals on 
the basis that they would be difficult for 
the GSEs to achieve, particularly in 
periods of high refinance activity when 
higher-income borrowers comprise a 
relatively high proportion of mortgage 
borrowers. Several types of adverse 

‘consequences of such high goals were 
forecast, including diminution of 
availability of mortgage credit to some 
sectors of the mortgage market, 
unfavorable effects on neighborhood 
housing quality, and other adverse 
effects discussed below. This section of 
the final rule reviews the statutory 
factors the Department must consider in 
setting the level of the housing goals 
and the Department’s determinations 
with regard to the levels of each of the 
housing goals as well as the proposed 
Home Purchase Subgoals. 


2. Statutorily Required Factors in 
Setting the Levels of the Housing Goals 
and Subgoals 


The Housing Goals and Home 
Purchase Subgoals being implemented 
by this final rule were established - 
following consideration of the six 
factors required by statute to be 
considered in establishing goal levels 
and establishing subgoals. A summary 
of HUD’s findings relative to each of the 
six statutory factors follows. More 
detailed discussion of these points is 
included in Appendices A, B, and C to 
this rule. 


a. Demographic, Economic, and Housing 
_ Conditions 
(i) Demographic Trends 

Changing population demographics 
_ will result in a need for the primary and 
secondary mortgage markets to meet 
nontraditional credit needs, respond to 
diverse housing preferences and 
overcome information and other barriers 
that many immigrants and minorities 
currently face. 

The U.S. Census Bureau has projected 
that the U.S. population will grow by an 
average of 2.5 million persons per year 
between 2000 and 2025, resulting in 
about 1.2 million new households per 
year. The aging of the baby-boom 
generation and the entry of the baby- 
bust generation into prime home-buying 
age will have a dampening effect on 
housing demand. Growing housing 
demand from minorities, immigrants 
and non-traditional homebuyers will . 


help offset declines in the demand for 
housing caused by the aging of the 
population. 

The continued influx of immigrants 
will increase the demand for rental 
housing, while those who immigrated 
during the 1980s and 1990s will be in 
the market for homeownership. 
Immigrants and minorities—who 
accounted for nearly 40 percent of the 
growth in the nation’s homeownership 
rate over the past five -years—will be 
responsible for almost two-thirds of the 
growth in the number of new 
households over the next 10 years. 

Non-traditional households have 
become more important, as overall 
household formation rates have slowed. 
With later marriages, divorce, and non- 
traditional living arrangements, the 
fastest growing household groups are 
single-parent and single-person 
households. By 2025, non-family 
households will make up one-third of 
all households. The role of traditional 
25-to-34 year-old married, first-time 
homebuyers in the housing market will 
be smaller in the current decade due to 
the aging of the population. Between 
2000 and 2025, the Census Bureau 
projects that the largest growth in 
households will occur among 
householders who are age 65 and older. 

As these demographic factors play 
out, the overall effect on housing 
demand will likely be continued growth 
and an increasingly diverse household 
population from which to draw new 
renters and homeowners. A greater 
diversity in the housing market will, in 
turn, require greater adaptation by the 
primary and secondary mortgage 
markets. 


(ii) Economic and Housing Conditions 


While most other sectors of the 
economy were weak or declining during 
2001 and 2002, the housing sector 
showed remarkable strength. The 
housing market continued at a record 
pace during 2003. 

In 2002, the U.S. economy moved into 
recovery, with real Gross Domestic 
Product (GDP) growing 2.2 percent, 
although measures of unemployment 
continued to rise before declining again 
in 2003. In October 2002, the average 
30-year home mortgage interest rate 
slipped below 6 percent for the first 
time since the mid-1960s. Favorable 
financing conditions and solid increases 
in house prices were the key supports 
to record housing markets during both 
2002 and 2003. By the end of 2003, the 
industry had set new records in single- 
family home permits, new home sales, 
existing home sales, low interest rates, 
and rates of homeownership. Other 
indicators—total permits, starts, 


. the 


completions, and affordability—reached 
levels that were among the highest in 
ast two decades. 

The Administration’s forecast for real 
GDP growth is 3.7 percent for 2005 and 
3.1-3.4 percent in 2006-2009; while 
CBO projects that real GDP will grow at 
an average rate of 4.1 percent in 2005 
and annual rates of 2.9-3.2 percent in 
2006 through 2009.% The 
Administration projects the 10-year 
Treasury rate to average 5.1 percent in 
2005 and 5.4—5.8 percent between 2006 
and 2009 compared to its average of 4.6 
percent in 2002 and 4.0 percent in 2003. 

Standard & Poor’s expects housing 
starts to average 1.8 million units in 
2004—2005. Fannie Mae projects 
existing home sales for 2004 at 6.1 
million units, and for 2005 at 5.8 
million, compared to their record level 
in 2003 of 6 million units. 


(iii) Mortgage Market Conditions 


Low interest rates and record levels of 
refinancing caused mortgage . 
originations to soar from $2.0 trillion in 
2001 to $2.6 trillion in 2002 and around 
$3.8 trillion in 2003. The Mortgage 
Bankers Association projects that 
mortgage originations will drop to $2.7 
trillion in 2004 and $1.8 trillion in 2005, 
as refinancing returns to more normal 
levels.* 

The volume of home purchase 
mortgages was $910 billion to $1.1 
trillion between 1999 and 2001 before 
jumping to $1.2 trillion in 2002 and $1.3 
trillion in 2003. As with housing starts, 
the home purchase origination market is 
expected to exhibit sustained growth. 


b. National Housing Needs 
(i) Affordability Problems 


Data from the 2000 Census and the 
American Housing Survey demonstrate 
that there are substantial housing needs 
among low- and moderate-income 
families. Many of these households are 
burdened by high homeownership costs 
or rent payments and, consequently, are 
facing serious housing affordability 
problems. There is evidence of 
persistent housing problems for 
Americans with the lowest incomes. 
Since 1977 the percentage of U.S. 
households-with worst case needs has 
hovered around five percent, with the 
worst year being 1983 (6.03 percent) and 
the best being 1999 (4.72 percent). The 


3 Fiscal Year 2005 Budget of the U.S. 
Government: Mid-Session review (July 30, 2004). 
Office of Management and Budget, also posted at 
http://www.whitehouse.gov/omb. The Budget and 
Economic Outlook: An Update, Washington, 
Congressional Budget Office, September 2004, also 
posted on http://www.cbo.gov. 

4 Mortgage Bankers Association of America, MBA 
Mortgage Finance Forecast, September 17, 2004. 
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proportion in 2001 was 4.77 percent, 
which is not significantly different from 
the 1999 figure. HUD’s analysis of 
American Housing Survey data reveals 
that, in 2001, 5.1 million unassisted 
very-low-income renter households had 
“‘worst case” housing needs, defined as 
housing costs greater than 50 percent of 
household income or severely 
inadequate housing. Among these 
households, 90 percent had a severe 
rent burden, 6 percent lived in severely 
inadequate housing, and 4 percent 
suffered from both problems. Among the 
34 million renters in all income 
categories, 6.3 million (19 percent) had 
a severe rent burden and over one 
million renters (3 percent) lived in 
housing that was severely inadequate. 


(ii) Disparities in Housing and Mortgage 
Markets 

Despite the strong growth in 
affordable lending over the past ten 
years, there are families who are not 
being adequately served by the nation’s 
housing and mortgage markets. Serious 
racial and income disparities remain. 
The homeownership rate for minorities 
is 25 percentage points below that for 
whites. A major HUD-funded study of 
discrimination in the sales and rental 
markets found that discrimination still 
persists in both rental and sales markets 
of large metropolitan areas nationwide, 
although its incidence has generally 
declined since 1989. The most prevalent 
form of discrimination observed in the 
study against Hispanic and African- 
American home seekers was Hispanics 
and African Americans being told that 
housing units were unavailable when 
non-Hispanic whites found them to be 
available. Levels of consistent adverse 
treatment experienced by the nation’s 
largest minority groups when they 
inquire about a unit advertised for sale 
in metropolitan areas nationwide in 
2000-2001 were: African Americans 
16.8 percent, Hispanics 18.3 percent, ° 
and Asians and Pacific Islanders 20.4 
percent. 

The study also found other worrisome 
trends of discrimination in metropolitan 
housing markets that persisted in 2000. 
Examples include geographical steering 
experienced by African-American 
homebuyers, and real estate agents who 
provided less assistance in obtaining 
financing for Hispanic homebuyers than 
for non-Hispanic whites.® Racial 
disparities in mortgage lending are also 
well documented. HUD-sponsored 
studies of the pre-qualification process 


5 Margery Austin Turner, All Other Things Being 
Equal: A Paired Testing Study of Mortgage Lending 
Institutions, The Urban Institute Press, April 2002. 
Appendix A includes further discussion of this 
study. 


conclude that African Americans and 
Hispanics risk unequal treatment when 


‘they visit mainstream mortgage lenders. 


Studies reveal higher mortgage denial 
rates for African Americans and 
Hispanics, even after controlling for 
applicant income and a host of 
underwriting characteristics, such as the 
credit record of the applicant.® 
However, substantial progress has been 
made since 1989. 

The existence of substantial 
neighborhood disparities in 
homeownership and mortgage credit is 
also well documented for metropolitan 
areas. HUD’s analysis of Home Mortgage 
Disclosure Act (HMDA) data shows that 
mortgage credit flows in metropolitan 
areas are substantially lower in high- 
minority and low-income 
neighborhoods and that mortgage denial 
rates are much higher for residents of 
these neighborhoods. Studies have also 
documented that mainstream lenders 
often do not operate in inner-city 
minority neighborhoods, leaving their 
residents with only high-cost lenders as 
options. Too often, residents of these 
same neighborhoods have been 
subjected to the abusive practices of 
predatory lenders. 

These troublesome disparities mostly 
affect those families (minorities and 
immigrants) who are projected to 
account for almost two-thirds of the 
growth in the number of new 
households over the next 10 years. 


(iii) Single-Family Market: Trends in 
Affordable Lending and 
Homeownership 


Many younger, minority and lower- 
income families did not become 
homeowners during the 1980s due to 
slow growth of some earnings, high real 
interest rates, lower inflation, and 
continued increases in housing prices. 
Over the past 10 years, economic 
expansion, accompanied by low interest 
rates and increased outreach on the part 
of the mortgage industry, has improved 
affordability conditions for these 
families. 

As this preamble and the appendices 
note, there has been a “revolution in 
affordable lending” that has extended 
homeownership opportunities to 
historically underserved households. 
The mortgage industry, including the 
GSEs, has offered more customized 
mortgage products, more flexible 
underwriting, and expanded outreach to 
low-income and minority borrowers. 

HMDA data suggest that the industry 
and GSE initiatives are increasing the 
flow of credit to underserved borrowers. 


6 These studies are discussed in section B.1 of 
Appendix B. 


Between 1993 and 2002, conventional 
loans to low-income and minority 
families increased at much faster rates 
than loans to upper-income and non- 
minority families. Conventional home 
purchase originations to African 
Americans more than doubled between 
1993 and 2002, and those to Hispanic 
borrowers more than tripled during this 
period. Home loans to low-income 
borrowers and to low-income and high- 
minority census tracts also more than 
doubled during this period. 

Thus, the 1990s and the early part of 
the current decade have seen the 
development of a strong affordable 
lending market. Homeownership 
statistics show similar trends. After 
declining during the 1980s, the 
homeownership rate has increased 
every year since 1994, reaching a record 


_ mark of 69.2 percent in the second 


quarter of 2004. 

The number of households owning 
their own home increased by 13.3 
million between 1994 and 2003. Gains 
in homeownership rates during the 
period of 1994 to 2003 have been 
widespread, with the homeownership 
rate for African-American households 
increasing from 42.5 percent to 48.8 
percent, for Hispanic households from 
41.2 percent to 46.7 percent, for non- 
Hispanic white households from 70.0 
percent to 75.4 percent, and for central 
city residents from 48.5 percent to 52.3 
percent. 

Despite the re gains in 
homeownership since 1994, a gap of 
approximately 25 percent in the 
homeownership rate prevails for 
African-American and Hispanic 
households as compared to white non- 
Hispanic households. Studies show that 


these lower homeownership rates are 


only partly accounted for by differences 
in income, age, and other 
socioeconomic factors. 

In addition to low income, barriers to 
homeownership that disproportionately 
affect minorities and immigrants 
include: lack of capital for 
downpayment and closing costs; poor 
credit history; lack of access to 
mainstream lenders; little 
understanding of the home buying 
process; a limited supply of modestly 
priced homes in locations where these 
populations reside; and continued 


_discrimination in housing markets and 


mortgage lending. These barriers are 
discussed in Appendix A to this rule. 


(iv) Single-Family Market: Potential 
Homeowners 

As already noted, the potential 
homeowner population over the next 
decade will be highly diverse, as 
growing housing demand from 
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immigrants (both those who are already 
in this country and those who are 
projected to arrive), minorities, and non- 
traditional homebuyers will help to 
offset declines in the demand for 
housing caused by the aging of the 
population. 

Studies cited in Appendix A to this 
rule reveal that increased immigration 
during the 1990s directly accounted for 
35 percent of the nation’s rise in 
population during that decade, as a 
result of which the foreign-born 
population of the United States was 31.1 
million in 2000. These trends do not 
depend on the future inflow of new 
immigrants, as immigrants do not, on 
average, enter the home purchase 
market until they have been in this 
country for eleven years. Fannie Mae 
staff have noted that there are enough 
immigrants already in this country to 
keep housing demand strong for several 

ears. 
Thus, the need for the GSEs and other 
industry participants to meet 
nontraditional credit needs, respond to 
diverse housing preferences, and to 
overcome the information barriers that 
many immigrants face will take on 
added importance. A new or recent 
immigrant may have no credit history 
or, at least, may not have a credit history 
that can be documented by traditional 
methods. In order to address these 
needs, the GSEs and the mortgage 
industry have been developing 
innovative products and seeking to 
extend their outreach efforts to attract 
these homebuyers, as discussed in 
Appendix A to this rule. 

In addition, the current low 
homeownership rates in inner cities (as 
compared with the suburbs) also suggest 
that urban areas may be a potential 


growth market for lenders. As explained: 


in Appendix A to this rule, lenders are 
beginning to recognize that urban 
borrowers and properties have different 
needs than suburban borrowers and 
properties. 

Surveys indicate that these 
demographic trends will be reinforced 
by the fact that most Americans desire, 
and plan, to become homeowners. 
According to Fannie Mae’s 2002 
National Housing Survey, Americans 
rate homeownership as the best 
. investment they can make, far ahead of 
401(k) plans, other retirement accounts, 
and stocks. Forty-two percent of 
African-American families reported that 
they were “‘very or fairly likely” to buy 
a home in the next three years, up from 
38 percent in 1998 and 25 percent in 
1997. Among Hispanics and Hispanic 
immigrants, the numbers reached 37 
percent and 34 percent, respectively. 
The survey also reported that more than 


half of Hispanic renters cite 
homeownership as being ‘‘one of their 
top priorities.” 

Despite these trends, potential 
minority and immigrant homebuyers see 
more obstacles to buying a home than 
does the general public. Typically, the 
primary barriers to homeownership are 
credit issues and a lack of funds for a 
downpayment and closing costs. 
However, other barriers also exist, such 
as a lack of affordable housing, little 
understanding of the home buying 
process, and language barriers. Thus, 
the new group of potential homeowners 
will have unique needs. 

The GSEs can play an important role 
in tapping this potential homeowner 
population. Along with others in the 
industry, they can address these needs 
on several fronts, such as expanding 
education and outreach efforts, 
introducing new products, and 
adjusting current underwriting 
standards to better reflect the special 
circumstances of these new households. 
These efforts are necessary for achieving 
the Administration’s goal of expanding 
minority homeownership by 5.5 million 
families by the end of the decade. 

The single-family mortgage market - 
has been very dynamic over the past few 
years, experiencing volatile swings in 
originations (with the 1998 and 2001- 
2003 refinancing waves), witnessing the 
rapid growth in new types of lending 
(such as subprime lending), 
incorporating new technologies (such as 
automated underwriting systems), and 
facing serious challenges (such as 
predatory lending). Fannie Mae and 
Freddie Mac have played a major role in 
the ongoing changes in the single-family 
market and in helping the industry 
address the problems and challenges 
that have arisen. 

The appendices to this final rule 
discuss the various roles that Fannie 
Mae and Freddie Mac have played in 
the single-family market. A wide range 
of topics is examined, including the 
GSEs’ automated underwriting 
technology used throughout the 
industry, their many affordable lending 
partnerships and underwriting 
initiatives aimed at extending credit to 
underserved borrowers, their 
development of new targeted low- 
downpayment products, their entry into 
new markets such as the subprime 
market, and their attempts to reduce 
predatory lending. As that discussion 


emphasizes, the GSEs have the ability to. 


bring increased efficiencies to a market 
and to attract mainstream lenders into 
markets. (Readers are referred to 
Appendices A, B, and C to this rule for 
further discussion of the GSEs’ role in 


different segments of the single-family 
mortgage market.) 


(v) Multifamily Mortgage Market 


The market for financing of 
multifamily apartments has reached 
record volume. The favorable long-term 
prospects for apartments, combined 
with record low interest rates, have kept 
investor demand for apartments strong 
and have supported property prices 
despite recently high vacancy rates. 

Fannie Mae and Freddie Mac have 
been among those boosting their 
volumes of multifamily financing and 
both have introduced new programs to 
serve the multifamily market. Fannie 
Mae and, especially (considering its 
earlier withdrawal from the market), 
Freddie Mac have rapidly expanded 
their presence in the multifamily 
mortgage market under the Housing 
Goals. 

Freddie Mac has successfully rebuilt 
its multifamily acquisition program, as 
reflected by the increase in its purchases 
of multifamily mortgages: from $27 
million in 1992 to $3.9 billion in 1998 
and then rising to $9.5 billion in 2001, 
$10.7 billion in 2002, and $21.5 billion 
in 2003. Multifamily units accounted for 
9.0 percent of all dwelling units (both 
owner and rental) financed by Freddie 
Mac between 1999 and 2003. Concerns 
regarding multifamily capabilities no 
longer constrain Freddie Mac’s 
performance with regard to the Housing 
Goals. 

Although Fannie Mae never withdrew 
from the multifamily market, it has 
stepped up its activities in this area 
substantially, with multifamily 
purchases rising from $3.0 billion in 
1992 to $10.0 billion in 1999, and $19.1 
billion in 2001, then declining slightly 
to $16.6 billion in 2002, and then rising 
markedly to $30.9 billion in 2003. 
Multifamily units accounted for 8.8 
percent of all dwelling units (both 
owner and rental) financed by Fannie 
Mae between 1999 and 2003. 

The increased role of Fannie Mae and 
Freddie Mac in the multifamily market 
has major implications for the Low- and 
Moderate-Income Housing and Special 
Affordable Housing Goals, since high 
percentages of multifamily units have 


~ affordable-level rents and can count 


toward one or both of these Housing 
Goals. However, the potential of the 
GSEs to lead the multifamily mortgage 
industry has not been fully developed. 
The GSEs’ purchases between 1999 and 
2002 accounted for less than 40 percent 
of the multifamily units that received 
financing during this period. Certainly 
there are ample opportunities and room 
for expansion of the GSEs’ share of the 
multifamily mortgage market. 
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The GSEs’ size and market position 
between loan originators and mortgage 
investors make them the logical 
institutions to identify and promote 
needed innovations and to establish 
standards that will improve market 
efficiency. As their role in the 
multifamily market continues to grow, 
the,GSEs will have the knowledge and 
market presence to push simultaneously 
for standardization and for 
programmatic flexibility to meet special 
needs and circumstances, with the 
ultimate goal of increasing the 
availability and reducing the cost of . 
financing for affordable and other 
multifamily rental properties. 

The long-term outlook for the 
multifamily rental market is sustained, 
moderate growth, based on favorable 
demographics. The minority population, 
especially Hispanics, provides a 
growing source of demand for affordable 
rental housing. ‘Lifestyle renters’’ 
(older, middle-income households) are 
also a fast-growing segment of the rental 
population. 

At the same time, the provision of 
affordable housing units will continue 
to challenge suppliers of multifamily 
rental housing as well as policy makers 
at all levels of government. Low 
incomes, combined with high housing 
expenses, define the difficult situation 
of millions of renter households. 
Housing cost reductions are constrained 
by high land prices and construction 
costs in many markets. Regulatory 
barriers at the state and local level have 
an enormous impact on the 
development of affordable rental 
housing. Government action—through 
land use regulation, building codes, and 
occupancy standards—is a major 
contributor to high housing costs. 

Since the early 1990s, the multifamily 
mortgage market has become more 
closely interconnected with global 
capital markets, although not to the 
same degree as the single-family 
mortgage market. Loans on multifamily 
properties are still viewed as riskier by 
some than are mortgages on single- 
family properties, despite delinquency 
rates that in recent quarters have been 
lower than those on single-family 
mortgages. 

There is a need for an ongoing GSE 
presence in the multifamily secondary 
market, both to increase liquidity and to 
advance affordable housing efforts. The 
potential for an increased GSE presence 
is enhanced by the fact that an 
increasing proportion of multifamily 
mortgages are now originated in 
accordance with secondary market 
standards. Small multifamily properties, 
and multifamily properties with 
significant rehabilitation needs, have 


historically experienced difficulty 
gaining access to mortgage financing, 
and the flow of capital into multifamily 
housing for seniors has been historically 
characterized by volatility. The GSEs 
can play a role in promoting liquidity 
for multifamily mortgages and 
increasing the availability of long-term, 
fixed-rate financing for these properties. 


c. GSEs’ Past Performance and Effort 
Toward Achieving the Housing Goals 


Since the enactment of FHEFSSA and 
HUD’s establishment in 1993 of the 
Housing Goals, both Fannie Mae and 
Freddie Mac have improved their 
affordable housing loan performance. 
However, the GSEs’ mortgage purchases 
have generally lagged, and not led, the 
overall primary market in providing 
financing for affordable housing to low- 
and moderate-income families and 
underserved borrowers and their 
neighborhoods, indicating that there is 
more that the GSEs can do to improve 
their performance. : 


(i) Performance on the Housing Goals 


The year 2001 was the first year under 
the higher levels of the Housing Goals 
established in the Housing Goals 2000 
final rule. Fannie Mae met all three 
Housing Goals in 2001, 2002, and 2003. 
Freddie Mac met all three Housing 
Goals in 2001 and 2003. However, in 
2002 HUD discovered that Freddie Mac 
had counted 22,371 housing units 
towards the Low- and Moderate Income 
Goal even though it had previously 
counted these same housing units 
towards the same goal in 2001. Freddie 
Mac also counted 22,424 housing units 
towards the Underserved Area Goal 
even though these units had also been 
credited towards the same goal in 2001. 
HUD’s regulations prohibit double 
counting. To correct for these double- 
counting errors, the Department has 
adjusted its official performance results 
for Freddie Mac in 2002 by deducting 


- the double-counted housing units, 


including all bonus point credit that had 
been awarded for most of these units, 
from the official performance results it 
had previously reported publicly. As a 
result of these adjustments, Freddie Mac 
continued to meet the Low- and 
Moderate-Income Goal in 2002. 
However, Freddie Mac fell short of the 
31 percent target for the Underserved 
Areas goal by 90 units or 0.002 percent. 
Freddie Mac’s 2002 goal performance 
results are described more fully in 
Tables 4, 6 and 8 in this preamble, 
including the accompanying footnotes. 


(ii) The GSEs’ Efforts in the Home 
Purchase Mortgage Market 


The Appendices to this final rule 
include a comprehensive analysis of 
each GSE’s performance in funding 
home purchase mortgages for borrowers 
and neighborhoods targeted by the three 
Housing Goals—special affordable and 
low- and moderate-income borrowers 
and underserved areas. The GSEs’ role © 
in the first-time homebuyer market is 
also analyzed. Because homeownership 
opportunities are integrally tied to the 
ready availability of affordable home 
purchase loans, the main findings from 
that analysis are provided below. 

‘e Both Fannie Mae and Freddie Mac 
have increased their purchases of 
affordable home purchase mortgages 
since the Housing Goals were put into 
effect, as indicated by the increasing 
share of their business going to the three 
goals-qualifying categories. Between 
1992 and 2003, the special affordable 
share of Fannie Mae’s business almost 
tripled, rising from 6.3 percent to 17.1 
percent, while the underserved areas 
share increased more modestly, from 
18.3 percent to 26.8 percent. The figures 
for Freddie Mac are similar. The special 
affordable share of Freddie Mac’s 
business rose from 6.5 percent to 15.6 
percent, while the underserved areas 
share also increased but more modestly, 
from 18.6 percent to 24.0 percent. 

e While both GSEs improved their 
performance, they have historically 
lagged the primary market in providing 
affordable home purchase mortgage 
loans to low-income borrowers and 
underserved neighborhoods. Freddie 
Mac’s average performance, in 
particular, fell far short of market 
performance during the 1990s. Fannie 
Mae’s average performance was better . 
than Freddie Mac’s during the 1993- 
2003 period as well as during the 1996— 
2003 period, which covers the period 
under HUD’s currently-defined Housing 
Goals. Between 1993 and 2003, 12.2 
percent of Freddie Mac’s mortgage 
purchases were for special affordable 
borrowers, compared with 13.3 percent 
of Fannie Mae’s purchases, 15.4 percent 
of loans originated by depositories, and 
15.5 percent of loans originated in the 
conventional conforming market 
(without estimated B&C subprime 
loans).” 


7 Unless otherwise noted, the conventional 
conforming market data reported in this section 
exclude an estimate of B&C loans; the less-risky A- 
minus portion of the subprime market is included 
in the market definition. See section d below and 
Appendix D for a discussion of primary market 
definitions and the uncertainty surrounding 
estimates of the number of B&C loans in HMDA 
data. As noted there, B&C loans are much more 

Continued 
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e Between 2001 and 2003, both 
Fannie Mae and Freddie Mac fell 
significantly below the market in 
funding affordable home purchase 
mortgage loans. During this period, 
special affordable loans accounted for 
15.1 percent of Fannie Mae’s purchases, 
14.7 percent of Freddie Mac’s 
purchases, and 16.2 percent of loans 
originated in the market; thus, the 
“Fannie-Mae-to-market” ratio was 0.93 
and the “‘Freddie-Mac-to-market”’ ratio 
was also 0.91. During the same period, 
underserved area loans accounted for 
24.7 percent of Fannie Mae’s purchases, 
23.1 percent of Freddie Mac’s 
purchases, and 26.2 percent of loans 
originated in the market; the ‘“‘Fannie- 
Mae-to-market”’ ratio was 0.94 and the 
“Freddie-Mac-to-market” ratio was only 
0.88. 

e While Freddie Mac has improved 
its affordable lending performance in 
the past two years, it has continued to 
lag the conventional conforming market 
in funding affordable home purchase 
loans for special affordable and low- 
and moderate-income borrowers and 
underserved neighborhoods targeted by 
the Housing Goals. In 2003, Freddie 
Mac’s performance on the underserved 
areas goal was particularly low relative 
to both the performances of Fannie Mae 
and the market; in that year, 
underserved area loans accounted for 
only 24.0 percent of Freddie Mac’s 
purchases compared with 26.8 percent 
of Fannie Mae’s purchases and 27.6 
percent of market originations. 

e As noted above, Fannie Mae’s 
average performance during past 
periods (e.g., 1993-2003, 1996-2003, 
1999-2003) has been below market 
levels. However, it is encouraging that 
Fannie Mae markedly improved its 
affordable lending performance relative 
to the market during 2001, 2002, and 
2003, the first three years under the 
higher housing goal targets that HUD 
established in the GSE Final Rule dated 
October 2000. Over this three-year 
period, Fannie Mae led the primary 
market in funding special affordable and 
low- and moderate-income home 
purchase mortgage loans but lagged the 
market in funding underserved areas 
home purchase loans. In 2003, Fannie 
Mae’s increased performance placed it 
significantly above the special © 
affordable market (a 17.1 percent share 
for Fannie Mae compared with a 15.9 
percent share for the market) and the 
low-mod market (a 47.0 percent share 
for Fannie Mae compared with a 44.6 
percent share for the market). However, 
Fannie Mae continued to lag the 


likely to be refinance loans rather than home 
purchase loans. 


underserved areas market in 2003 (a 
26.8 percent share for Fannie Mae 
compared with a 27.6 percent share for 
the market). These data are based on the 
“purchase year” approach, that is, 
Fannie Mae’s performance is based on 
comparing its purchases of all home 
purchase loans (both seasoned loans 
and newly-originated mortgages) during 
a particular year with loans originated 
in the market in that year. When Fannie 
Mee’ s performance is measured on an 
“origination year” basis (that is, 
allocating Fannie Mae’s purchases in a 
particular year to the year that the 


-purchased loan was originated), Fannie 


Mae also led the 2003 market in funding 
special affordable and low- and 
moderate-income loans, and lagged the 
market in funding underserved area 
loans. 

e Appendix A compares the GSEs’ 
funding of first-time homebuyers with 
that of primary lenders in the 
conventional conforming market. Both 
Fannie Mae and Freddie Mac lag the 
market in funding first-time 
homebuyers, and by a rather wide 
margin. Between 1999 and 2002, first- 
time homebuyers accounted for 27 
percent of each GSE’s purchases of 
home purchase mortgages, compared 
with 38 percent for home purchase 
mortgages originated in the 
conventional conforming market. For 
minority first-time homebuyers, the GSE 
ratio was 6.2 percent, compared to a 
market originations ratio of 10.6 
percent. For African-American and 
Hispanic first-time homebuyers, the 
GSE ratio was 3.8 percent, compared to 
a market originations ratio of 6.9 
percent. For first-time homebuyers, 
particularly first-time minority 
homebuyers, both GSEs substantially lag 
the private conventional conforming 
market. 

e The GSEs account for a small share 
of the market for important groups such 
as minority first-time homebuyers. 
Considering all mortgage originations 
(both government and conventional) 
between 1999 and 2001, it is estimated 
that the GSEs purchased only 14 percent 
of all loans originated for African- 
American and Hispanic first-time 
homebuyers, or one-third of their share 
(42 percent) of all home purchase loans 
originated during that period. 


Considering conventional conforming 


originations during the same time 
period, it is estimated that the GSEs 
purchased only 31 percent of loans for 
African-American and Hispanic first- 
time homebuyers, or about one-half of 
their share (57 percent) of all home 
purchase loans in that market. A large 
percentage of the lower-income loans 


purchased by the GSEs had relatively 


low loan-to-value ratios and 
consequently high downpayments, 
which may explain the GSEs’ limited 
role in the first-time homebuyer market. 
Appendix A to this rule provides 


- evidence that there is a significant 


population of potential homebuyers 
who are likely to respond well to 
increased homeownership opportunities 
produced by increased GSE purchases 


‘in this area. Immigrants and minorities, 


in particular, are expected to be a major 
source of future homebuyers. 


d. Size of the Mortgage Market That 
Qualifies for the Housing Goals 


The Department has estimated the 
size of the conventional, conforming 
market for loans that would qualify 
under each Housing Goal category based 
on 2000 Census data and geography. ~ 
These estimates, which are changed 
slightly from estimates reported in the 
proposed rule, are as follows: 

e 51-56 percent for the Low- and | 

Moderate-Income Housing Goal 


© 23-27 percent for the Special 


Affordable Housing Goal 
¢ 35-39 percent for the Underserved 

Areas Housing Goal 

These market estimates exclude the 
B&C (i.e., subprime loans that are not A- 
minus grade) portion of the subprime 
market. The estimates, expressed as 
ranges, allow for economic and market 
affordability conditions that are more 
adverse than recent conditions. The 
market estimates are based on several 
mortgage market databases such as 
HMDA and American Housing Survey 
data. The Department’s estimates of the 
size of the conventional mortgage 
market for each Housing Goal are 
discussed in detail in Appendix D to 
this rule. 

The GSEs have room for growth in 
serving the affordable housing mortgage 
market. The Department estimates that 
the two GSEs’ mortgage purchases 
accounted for 55 percent of the total 
(single-family and multifamily) 
conventional, conforming mortgage 
market between 1999 and 2002. In 
contrast, GSE purchases comprised 48 


- percent of the low- and moderate- 


income market, 48 percent of the 
underserved areas market, and a still 
smaller 41 percent of the special 
affordable market. Thus, the remaining 
52-59 percent of the Goals-qualifying 
markets have noi yet been touched by 
the GSEs. 

The GSEs’ presence in mortgage 
markets for rental properties, where 
much of the nation’s affordable housing 
is concentrated, is below that in the 
single-family-owner market. The GSEs’ 
share of the total rental market 
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(including both single-family and 
multifamily) was also less than 40 
percent between 1999 and 2002. 
Obviously, there is room for the GSEs to 


increase their presence in the single- 
family rental and multifamily rental 
markets. 

Table 1 summarizes the Department’s 
findings regarding GSE performance 


relative to market projections for 2005-— 
2008 and the Housing Goal levels for 
2005-2008. 
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The analysis for 2005 and later 
reflected in Table 1 is based on 2000 
Census data on area median incomes 
and minority concentrations, using the 
metropolitan area boundaries specified 
by OMB in June 2003. This affects the 
market percentages for all three Housing 
Goals, as well as the figures on area 
median incomes and minority . 
percentage figures that will be used to 
measure GSE performance on the 
Housing Goals beginning in 2005. The 
greatest effect of the updated data is on 
the Underserved Areas Housing Goal. 
Expressing this goal in terms.of 2000 
Census data adds approximately 5 
percentage points to the Housing Goal 
and market levels, compared with 
analysis using 1990 Census data with 
Metropolitan Statistical Areas (MSAs) as 
defined prior to 2000. 

The GSEs’ baseline performance 
figures in Table 1 exclude the effects of 
the bonus points for small multifamily 
and single-family two-to-four unit 
owner-occupied properties and the 
Temporary Adjustment Factor (TAF) for 
Freddie Mac that were applied in 
official scoring toward the Housing 
Goals in 2001-2003. The Department 
did not extend these adjustments 
beyond 2003. 

Table 1 reveals several features of - 
HUD’s Housing Goals. First, it is evident 
from this table that the 2005 level (22 
percent) for the Special Affordable 
Housing Goal is below the low end (23 
percent) of HUD’s projected market 
range for 2005-2008. The 2005 level (52 
percent) of the Low- and Moderate- 


Income Housing Goal is slightly above 
the low-end (51 percent) of HUD’s 
market estimate range. . 


Second, the 2005 Underserved Argas 
Housing Goal level (37 percent) is 
consistent with the market range (35-39 
percent) now projected by HUD for the 
Housing Goals using 2000 Census data. 


Third, the GSEs’ performance on all of 
the Housing Goals was significantly 
below the market averages for 1999— 
2002. Appendix D to this rule provides 
market estimates for the years 1999— 
2002 under different assumptions about 
the multifamily mix (i.e., newly- 
mortgaged multifamily units as a share 
of all financed dwelling units). The 
estimates differ between the two home 
purchase years (1999 and 2000) and the 
heavy refinance years (2001 and 2002). 
For the low-mod goal, the estimates 
average approximately 56 percent for 
the two home purchase years and 52 
percent for the two heavy refinance 
years, with an overall 1999-2002 low- 
mod average of 54 percent (five 
percentage points above Fannie Mae’s 
performance and seven percentage 
points above Freddie Mac’s 
performance). The market estimates for 
the underserved areas goal average 
slightly over 37 percent (38.percent 
during the two home purchase years 
and 36 percent during the two heavy 
refinance years), or approximately 2—4 
percentage points above the GSEs’ 
performance (see Table 1). The higher 
Housing Goals are intended to move the 
GSEs closer to or within the market 


- range for 2005, and to the upper end of 


the market range projection by 2008. 

An analysis of the GSEs’ mortgage 
purchases by property type shows that 
they have had much less presence in the 
“goals-rich” rental segments of the 


_market, as compared with the “‘less- 


goals-rich” owner segment of the 
market. As shown in Figure 1, GSE 
mortgage purchases represented 37 
percent of single-family and multifamily 
rental units financed between 1999 and 
2002. This figure is much lower than 
their 61 percent market share for single- 
family owner-occupied properties. 
(Figure 2 provides unit-level detail 
comparing the GSEs’ purchases with 
originations in the conventional 
conforming market.) 

Typically, about 90 percent of rental 
units in single-family rental and. 
multifamily properties qualify for the 
Low- and Moderate-Income Housing 
Goal, compared with about 44 percent 
of owner units. Corresponding figures 
for the Special Affordable Housing Goal 
are almost 60 percent of rental units and 
16.4 percent of owner units. Thus, one 
reason that the GSEs’ performance 
under the Low- and Moderate-Income 
Housing and Special Affordable 
Housing Goals has fallen short of HUD’s 
market estimates is that the GSEs have 
had a relatively small presence in the 
two rental market segments, 
notwithstanding that these market 
segments are important sources of 
affordable housing and important 
components in HUD’s market estimates. 
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Figure 1 : 
GSEs’ Share of the Conventional Conforming Market 
by Property Type, 1999-2002 


All Units - Single-Family Owner Units _—_ Single-Family and Multifamily Rental 
Units 


Source: See Table A.30, Appendix A. 
Figure 2 
Units in the Conventional Conforming Mortgage 
Market Compared to GSE Purchases _ 
by Property Type, 1999-2002 


Single-Family Owner Units Single-Family and Muttifamily Rental 
Units 


3 @ Market @& GSE Purchases 
Source: See Table A.30, Appendix A. ” 
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In the overall conventional 
conforming mortgage market, rental 
units in single-family properties and in 
multifamily properties represented 
approximately 25 percent of the overall 
mortgage market between 1999 and 
2002, 42 percent of the units that 
collateralize mortgages qualifying for 
the Low- and Moderate-Income Housing 
Goal, and 56 percent of the units that 
collateralize mortgages qualifying for 
the Special Affordable Housing Goal. 
Yet between 1999 and 2002, units in 
such: properties accounted for only 17 
percent of the GSEs’ overall purchases, 
32 percent of the GSEs’ purchases 
meeting the Low- and Moderate-Income 
Housing Goal, and 44 percent of the 
GSEs’ purchases meeting the Special 
Affordable Housing Goal.* Continuing 
weakness in GSE purchases of 
mortgages on single-family rental and 
multifamily properties has been a 
significant factor underlying the 
shortfall between GSE performance and 
that of the primary mortgage market. 


e. Ability of the-GSEs To Lead the 
Industry 


An important factor in determining 
the overall Housing Goal level is the 
ability of the GSEs to lead the industry 
in making mortgage credit available for 
Housing Goals—qualifying populations 
and areas. 

The legislative history ‘of FHEFSSA 
reflects Congress’s strong concern that 
the GSEs need to do more to benefit 
low- and moderate-income families and 
residents of underserved areas that lack 
access to credit. (See, e.g., S. Rep. No. 
102-282, at 34.) The Senate Report on 
FHEFSSA emphasized that the GSEs 
should “lead the mortgage finance 
industry in making mortgage credit 
available for low- and moderate-income 
families.” (Id.) 

Thus, FHEFSSA specifically requires 
that HUD consider the ability of the 
GSEs to lead the industry-in establishing 
the level of the Housing Goals. 
FHEFSSA also clarified the GSEs’ 
responsibility to complement the 
requirements of the CRA (see section 
1335(a)(3)(B) of FHEFSSA, 12 U.S.C. 
4565(a)(3)(B)), and fair lending laws (see 
section 1325 of FHEFSSA, 12 U.S.C. © 
4545) in order to expand access to 
capital to those historically underserved 
by the housing finance market. 

While leadership may be exhibited 
through the GSEs’ introduction of 
innovative products, technology, and 
processes, and through their 


8 These percentage shares are computed from 
Table A.30 in Appendix.A. Note that B&C loans are 
excluded from these data. See also Table A.31b in 
Appendix A. 


establishment of partnerships and 
alliances with local communities and 
community groups, leadership must 
always involve increasing the 
availability of financing for 
homeownership and affordable rental 
housing. Thus, the GSEs’ obligation to - 
“lead the industry” entails leadership in 
facilitating access to affordable credit in 
the primary market for borrowers at 
different income levels, and with 
different housing needs, as well as in 
underserved urban and rural areas. 

Because the GSEs’ market presence 
varies significantly by property type, the 
Department examined whether the GSEs 
have led the industry in three different 
market sectors served by the GSEs: 
single-family-owner, single-family 
rental (those with at least one rental unit 
and no more than four units in total), 
and multifamily rental. 

The GSEs’ purchases between 1999 
and 2002 financed almost 61 percent of 
the approximately 36 million owner- 
occupied units financed in the 
conventional conforming market during 
that period. The GSEs’ state-of-the-art 
technology, staff resources, share of the 
total conventional conforming market, 
and financial strength strongly suggest 
that they have the ability to lead the 
industry in making home purchase 
credit available for low-income families 
and underserved neighborhoods. From 
the analysis in Appendices A-D to this 
rule, it is clear that the GSEs are able to 
improve their performance and lead the 
primary market in financing Housing 
Goals—qualifying home purchase 
mortgages. In fact, Fannie Mae’s 
improved performance in 2003 is 
evidence of this potential, as it led the 
market in funding home purchase loans 
for special affordable and low- and 
moderate-income families. 

As discussed in Appendix A to this 
rule, there are a wide variety of 
quantitative and qualitative indicators 
that demonstrate that the GSEs have 
ample, indeed robust, financial strength 
to improve their affordable lending 
performance. For example, the 
combined net income of the GSEs has 
risen steadily over the last 15 years, 
from $888 million in 1988 to $12.7 
billion in 2003. This financial strength 
provides the GSEs with the resources to 
lead the industry in making mortgage 
financing available for families and 
neighborhoods targeted by the Housing 
Goals.? 


° As discussed in Appendix D, the GSEs 
questioned HUD’s historical estimates of the 
multifamily market as too high. Section C of 
Appendix D discussés these comments and 
responds. As indicated in Table A.30, multifamily 
loans accounted for 14.8 percent of ail financed 
units in the market, excluding B&C loans. As 


As noted above, the GSEs have been 
much less active in providing financing 
for the rental housing market. Between 
1999 and 2002, the GSEs financed 4.5 
million rental dwelling units, which 
represented 37 percent of the 12 million 
single-family and multifamily rental 
dwelling units that were financed in the ~ 
conventional market during this period. 
Thus, the GSEs’ share of the rental 
mortgage market was just three-fifths of 
their share of the market for mortgages 
on single-family owner-occupied 

arly there is room for the GSEs to 
increase their presence in the single- 
family rental and multifamily rental 
markets. As explained above, these 
markets are an important source of low- 
and moderate-income housing since 
these units qualify for the Housing 
Goals in a greater proportion than do 
single-family owner-occupied 
properties. Thus, Fannie Mae and 
Freddie Mac can improve their 
performance on each of the three 
Housing Goals if they increase their 
purchases of mortgagee on rental 
properties. 

As discussed fiekow.t in Section II.C.4 
of this preamble with respect to the 
Home Purchase Subgoals, both GSEs 
should be able to lead the market for 
single-family owner-occupied properties 
in all three housing goal categories— 
special affordable, low- and moderate- 
income, and underserved areas. The 
GSEs are already dominant players in 
this market, which, unlike the rental 
markets, is their main business activity. 
However, as already discussed, research 
studies conducted by HUD and 
academic researchers conclude that 
except for Fannie Mae’s recent 
performance on the special affordable 
and low- and moderate-income 
categories, the GSEs have not led the 
primary market in financing owner- 


5 reported in Section G of Appendix A and Sections 


F-H of Appendix D, HUD also conducted 
sensitivity analyses that reduced its 1999-2002 
multifamily shares for the market by approximately 
two percentage points. As a result, 1999-2002 - 
multifamily units decreased from 7,018,044 units to 
5,991,036 units (reducing the multifamily share 
from 14.8 percent to 12.6 percent). With these 
reduced multifamily market numbers, the GSEs’ 
share of the multifamily market increased from 35 
percent to 41 percent. The GSEs also accounted for 
higher shares of the goals-qualifying multifamily 
market: 42 percent for low-mod units, 34 percent 
for underserved area units, and 37 percent for 
special affordable units. In this case, the GSEs’ 
shares of the overall goals-qualifying markets 
(including single-family-owner, single-family- 
rental, and multifamily mortgages) increased as 
follows: low-mod—from 48 percent (see right 
column of Table A.30 in Appendix A) to 50 percent 
(see right column of Table A.31b in Appendix A); 
underserved areas—from 48 percent to 50 percent; 
and special affordable—from 41 percent to 43 
percent. 
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occupied housing for low-income 
families, for first-time homebuyers, or 
for properties located in underserved 
areas. 

As discussed above, the Housing 
Goals established by this rule are 
quantitative measures of how well the 
GSEs are serving low- and moderate- 
income homebuyers. HUD received 
comments on this factor from Freddie 
Mac and one other commenter. The 
commenter stated that, in addition to 
measuring leadership through the 
purchase of goal-qualifying mortgages, 
Fannie Mae and Freddie Mac’s 
leadership should be measured in more 
qualitative ways such as their 
“development of products and 
technologies that the private sector may 
not be willing or able to do as well.” 
This commenter asserted that through 
the qualitative leadership of the GSEs, 
homeownership opportunities are 
expanded and costs lowered for all 
potential purchasers, including those in 
more affordable markets. 

With respect to the issue of 
leadership, Freddie Mac contended in 
its comments on the proposed rule that 
HUD misinterpreted the “leading the 
industry” statutory factor and asserted 
that “‘[t]here is no intimation in the Act 
or its legislative history that Congress 
intended industry leadership to be 
determined based on the enterprises 
purchases of goal-qualifying mortgages.” 
Moreover, Freddie Mac commented that 
the GSEs are statutorily mandated to 
“facilitate the financing of affordable 
housing for low- and moderate-income 
families in a manner consistent with 
their overall public purposes.” Freddie 
Mac stated that the overall public 
purpose of the GSEs is to facilitate the 
operation of, and provide ongoing 
assistance to, the secondary market for 
residential mortgages. To the extent that 
the proposed goals inhibit or endanger 
Freddie Mac’s ability to accomplish‘its 
general purpose of bringing liquidity 
and stability to the residential mortgage 
market, Freddie Mac contended that its 
ability to “lead the market” is in 
_ jeopardy. While the Department 
recognizes the degree of qualitative 
leadership provided by the GSEs, the 
Department also believes that their 
expertise and substantial financial 
resources allow them to lead 
quantitatively as well. 


f. Need To Maintain the Sound 
Financial Condition of the GSEs 


Based on HUD’s economic analysis 
prepared for this final rule (Economic 
Analysis) and review by OFHEO, the 
Department has concluded that the 
Housing Goals in this final rule will not 
adversely affect the sound financial 


condition of the GSEs. Further 
discussion of this issue is found in the 
Economic Analysis. 


3. Determinations Regarding the Levels 
of the Housing Goals 


There are several reasons why the 
Department, having considered all the 
statutory factors as well as the 
comments on the May 3, 2004, proposed 
rule, is increasing the levels of the 
Housing Goals. The following sections 
describe these reasons and discuss and 
respond to comments received by HUD 
regarding the levels of the housing 
goals. 


a. HUD’s Market Analysis 


Summary of Comments and HUD’s 
Determination. As part of the process of 
establishing goals, HUD estimates the 
size of the conventional conforming 
mortgage market. In this process, HUD 


_separately analyzes the markets for 


several different categories of mortgage 
loans: single-family owner-occupied 
housing units, rental units in two-to- 


four unit properties where the owner 


occupies one unit, rental units in one- 
to-four-unit investor-owned properties, 
and rental units in multifamily (five or 
more units) properties. This 
categorization is necessary because the 
data sources differ for the various 
categories, and it is also desirable 
because goals-qualifying shares of units 
vary markedly by category. HUD 
described its methodology for analyzing 
each category in Appendix D to the 
proposed rule, and the GSEs 
commented on that analysis. Other 
commenters expressed concern about 
the magnitude of the goals, but did not 
discuss the analysis on which the goals 
calculations were based. 


(i) Multifamily Share of the Mortgage 
Market 


An important component of HUD’s 
calculation process is estimating the 
number of multifamily units financed 
each year as a percentage share of the 
total number of dwelling units financed 
(often referred to as the “multifamily 
mix’’); this is important because of the 
high proportions of multifamily units, 
which qualify for credit under all three 
goals. Section C of Appendix D to this 
Final Rule provides a detailed 
discussion of estimates of the size of the 
multifamily mortgage market, including 
estimates by HUD, the GSEs, and other 
researchers. As explained in Appendix 
D, comprehensive data on the annual 
volume of multifamily mortgage 
originations are much less available 
than similar data on single-family 
mortgage originations. This introduces a 
degree of uncertainty into the market 


sizing analysis and highlights the need 
for sensitivity analyses to show the 
effects of different multifamily mixes on 


-the size of the goals-qualifying markets. 


As explained below, HUD’s market 
analysis focused on multifamily mixes 
between 13.5 percent and 16.0 percent, 
with a baseline of 15 percent. This range 
and baseline is consistent with HUD’s 
historical estimates of the multifamily 
mix reported in Table D.5b of Appendix 
D. For example, between 1995 and 2002, 
HUD estimated that the multifamily mix 
was in the 14—16 percent range. 

In its comments, Fannie Mae 
estimated a multifamily mix of 12.3 
percent, stating that HUD’s range is too 
high for current conditions in the 
multifamily market. Fannie Mae cited 
the current high vacancy rates for 
multifamily properties and the fact that 
the population aged 20 to 34 will not 
begin to increase until after 2007; this 
age group tends to be predominantly 
renters. Fannie Mae also projected a low 
multifamily refinance volume, because 
of a recent peak in multifamily 
originations; these recent originations 
will not be able to refinance easily 
under their current contracts until 2008 
or later. 

At Freddie Mac’s request, ICF 
Consulting also calculated the 
multifamily mix. In its best estimate, 
ICF projected an average of 14.2 percent 
over the 2005-2008 period, ranging 
between 13.7 percent and 14.7 percent 
in individual years, while recognizing 
that the actual outcomes may be higher 
or lower. ICF projected multifarnily 
refinancings based on the number of 
units financed eight, nine, and ten years 
ago, because 10-year balloon mortgages 
are the most common multifamily 
mortgages, and prepayment possibilities 
are limited by yield maintenance : 
agreements in their current mortgage 
contracts. 

In Appendix D to this rule, HUD 
reviews the evidence provided by the 
GSEs in their comments. UD notes that 
the 2001 Residential Finance Survey 
(RFS) has recently been published by 
the Census Bureau, and that the RFS 
provides higher estimates of the 
multifamily mix for 1999-2001 {the 
most recent years available) than either 
Fannie Mae or ICF. The RFS data and 
other data analyzed in Appendix D to 
this rule suggest that 15.0 percent is a 
reasonable baseline, particularly in a 
home purchase mortgage market 
environment, with a relatively small 
volume of refinanced mortgage 
originations. HUD also notes that the 
ICF average of 14.2 percent is fairly 
close to HUD’s estimate of 15.0 percent. 
HUD therefore continues to use 15.0 
percent as the best estimate of the 
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projected share of multifamily 
mortgages over the 2005-2008 period. 
HUD reports the goals-qualifying shares 
of mortgage originations on the basis of 
this estimate in Appendix D to this rule. 
HUD also publishes sensitivity analyses 
using other estimates of the multifamily 
mix, including 12.3 percent (Fannie 
Mae estimate), 13.5 percent (low end of 
HUD’s range), 14.2 percent (ICF’s best 
estimate), and 16.0 percent (high end of 
HUD’s range). Using this range of 
multifamily mix estimates, the estimate 
of the goals-qualifying share of mortgage 
originations varies by about 1.5 to 2.5 
percentage points for the low-mod goal, 
by about 1.0 percentage point for the 
underserved areas goal, and by about 1.2 
to 1.7 percentage points for the special 
affordable housing goal. The estimate 
varies depending on other market 
factors. 

As also discussed in Appendix D to 
this final rule, the multifamily mix is 
even lower during heavy refinance 
environments, as single-family owner 
refinance loans dominate both the 
market and the GSEs’ purchases. This 
makes it more difficult for the GSEs to 
meet specific Housing Goal targets. As 
discussed in section b below of this 
preamble, HUD is soliciting public 
comments on how to structure and 
implement a regulatory provision to 
take account of the effects of high 
volumes of refinance loans in some 
years on the GSEs’ ability to achieve the 
Housing Goals. 


(ii) Single-Family Rental Share of the 
Mortgage Market 


HUD also estimated the distribution 
of mortgage originations for single- 
family properties, defined as structures 
with one-to-four units. In Appendix D to 
this rule, HUD disaggregates single- 
family mortgage originations into three 
categories: those on owner-occupied 
single-family homes, those on structures 
with two to four units having one unit 
owner-occupied, and those on 
structures with one to four rental units 
owned by investors. HUD bases this 


categorization on the fact that the rental . 


units in the. latter two categories qualify 
at much higher rates for the housing 
goals. : 

HUD uses two data sources in 
Appendix D to estimate the size of the 
investor category, the Residential — 
Finance Survey (RFS) and the Home 
Mortgage Disclosure Act database 
(HMDA). HMDA provides data only on 
the investor category. The investor share 
of HMDA single-family loans averaged 
7.8 percent over 1993-2003, and 8.3 
percent over the recent period of 1999— 
2003. The share of investor loans has 
also been rising for home purchase 


loans; it was 9.6 percent over 1993-2003 
and 11.2 percent over 1999-2003. The 
RFS for 2001 reported a larger share of 
investor loans than HMDA, 13.4 percent 
compared to 7.8 percent. The RFS also 
reported larger investor shares for 1999 
and 20009. 


In the proposed rule, HUD estimated - 


the investor share of the single-family 
market at 10 percent, based on HMDA 
data and the 2001 RFS, which was then 
the most recent available. HUD also 
considered alternatives of 8 percent and 
12 percent. Both GSEs and ICF 
commented that HUD should use 
HMDA data rather than RFS data, and 
should use a lower investor share in 
setting the goals. While they agreed with 
HUD that the RFS provides the most 
accurate estimate of the true investor 
share of the market, they stated that 
lender reporting of investor loans to the 
GSEs is conceptually closer to HMDA 
data, which are based on lender reports. 
They commented that the actual 
opportunities available to the GSEs in 
the single-family investor loan market 
are best measured by data that lenders 
report, based on actual loan 
applications. 

Fannie Mae stated that HUD’s two 
highest alternatives exceed the highest 
investor share ever reported in HMDA. 
Fannie Mae cited research indicating a 
reporting bias in HMDA, due to “‘hidden 
investors.” At the time of loan : 
origination, a property may be owner- 
occupied or intended for owner- 
occupancy, but may become rental 
shortly after origination. Fannie Mae 
stated that the same bias exists in its 
own reporting. The hidden investors 
cannot be identified at the time of 
origination. 

Freddie Mac stated that investors 
have an incentive to claim falsely that 
they are owner-occupants because 
investor properties are subject to higher 
underwriting standards and loans tend 
to carry higher interest rates. Freddie © 
Mac concluded that HUD should 
measure the opportunities that are 
actually available in the market to the 
GSEs, which are best measured by 
lender-reported HMDA data. 

In this rule, HUD has adopted HMDA 
data as the basis for its calculation of the 
investor share of single-family mortgage 
originations. The GSEs make a valid 
argument that lender-reported data at 


the time of origination measures the 


investor loans that are available for 
them to purchase; HMDA provides that 
data. As discussed in Appendix D to 
this rule, HUD projects the investor 
share to be 8.5 to 9.0 percent (based on 
HMDA) during the 2005-2008 home 
purchase environments, rather than 10 
percent. HUD also reports sensitivity 


analyses for higher and lower investor 
shares of 8.0 and 9.5 percent.-Using this 
range of single-family investor share 
estimates, the estimate of the goals- 
qualifying share of mortgage 
originations varies by about 1.5 
percentage points for the low-mod goal, 
and by 0.5 percent or less for the other 
two goals. The estimate varies 
depending on other market factors. 

In the proposed rule, HUD estimated 
that the share of the single-family 
market consisting of two-to-four units 
properties with one unit owner- 
occupied was 2.0 percent of all single- 


. family mortgages. This category is 


reported only in the RFS. The 2001 RFS 
reports that this category comprised 1.5 
percent of all single-family mortgages. 
Because the RFS calculates a higher 
share of investor mortgages in the 
single-family market (13.4 percent) than 
HUD employs in this rule (8.5 to 9.0 
percent), it is necessary to adjust the 
2001 RFS figure upward. 

The RFS reports that 85.1 percent of 
all single-family mortgages were for 
owner-occupied homes. The estimated 
share of two-to-four units properties 
with one unit owner-occupied in the 
single-family market is calculated at 
1.73 percent (i.e., 1.5 percent/[1.5 
percent + 85.1 percent]). This figure lies 
between Fannie Mae’s share of about 2.0 
percent over 1999-2003 and Freddie 
Mac’s share of about 1.5 percent. In this 
final rule, HUD uses a share of 1.6 
percent. Sensitivity analyses for 2.0 
percent are reported in Appendix D to 
this rule. 

Similarly, the single-family owner- 
occupied share is adjusted upward to 
take account of the lower share of 
investor loans, from 85.1 percent to 89.9 
percent. 

The estimated market share range for 
each of the three goals categories is as 
follows: 51-56 percent for the Low- and 
Moderate-Income Goal, 35-39 percent 
for the Underserved Areas Goal, and 23— 
27 percent for the Special Affordable 
Goal. These estimates are one 
percentage point below the market 
ranges reported in the Proposed Rule, 
for the reasons discussed above and 
detailed in Sections F—H of Appendix D. 
The top ends of the market ranges were 
reduced as follows: from 57 percent to 
56 percent for the low- and moderate- 
income market; from 40 percent to 39 
percent for the underserved areas 
market; and from 28 percent 27 percent 
for the special affordable market. 
Accordingly, the 2008 goals were also 
reduced by one percentage point from 
those included in the Proposed Rule. In 
the Final Rule, the Low- and Moderate- 
Income Goal increases from 52 percent 
in 2005 to 56 percent in 2008, as 
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compared with an increase of 52 percent 
to 57 percent in the Proposed Rule. In 
the Final Rule, the Underserved Areas 
Goal increases from 37 percent in 2005 
to 39 percent in 2008, as compared with 
an increase of 38 percent to 40 percent 
in the Proposed Rule. In the Final Rule, 
the Special Affordable Goal increases 
from 22 percent in 2005 to 27 percent 
in 2008, as compared with an increase 
of 22 percent to 28 percent in the 
Proposed Rule. 


b. Attainability of the Goals in a High 
Refinance Environment 


Summary of Comments. A common 
theme of many of the public comments 
was concern about the volatility of the 
mortgage market and how such 
volatility makes setting Housing Goals a 
delicate and risky proposition. 

These commenters indicated that the 
goals proposed by HUD would be. 
unattainable, particularly in a high 
refinance environment when a large 
portion of the mortgage market is 
comprised of refinance loans rather than 
home purchase mortgages. 

Fannie Mae and others suggested that 
including single-family refinance 
mortgages in goals calculations creates 
tension between liquidity goals and 
affordable housing goals by taking the 
emphasis away from increasing 
purchase money mortgages (and 
therefore homeownership) and placing 
the focus instead on meeting high goals. 

Freddie Mac, several trade 
associations, a financial organization 
and consumer advocacy groups also 
expressed concern that inclusion of 
single-family refinances jeopardizes the 
GSEs’ abilities to increase 
honreownership through acquisitions of 
purchase money mortgages because the 
focus would be on attaining goals rather 
than providing affordable home 
purchases for the target population. 

One trade association, however, 
asserted that removing refinance 
mortgages from the goals calculations 
would only serve to encourage the GSEs 
to buy refinance loans instead of home 
purchase loans. By buying refinance 
loans, the GSEs could effectively ignore 
housing goals and both “jeopardize the 
safety and soundness of the GSEs due to 
the higher default rate of refinance loans 
and increase the minority housing gap 
due to the lower rate of minority 
borrowers for refinance loans.” 

Other commenters suggested that the 
final rule should include mechanisms 
for making adjustments to the goals if 
there are changes in market conditions 
including a surge or drop in refinance 
volume. These commenters asserted that 
the GSEs’ ability to successfully meet 
the goals should not be contingent upon 


interest rate stability. One suggestion 
that was offered for dealing with market 
mix fluctuations (i.e., between home 
purchase and refinance loans) was to 
remove from both the numerator and 
denominator ‘“‘any mortgage activity in 
excess of the percentage of home 


refinance loans used by HUD for 


estimating the size of this market (i.e., 
above 35%).” 

Another commenter stated that “HUD 
should simply set goals that require the 
GSEs to lead the market, whatever the 
market turns out to be.’’ This 


* commenter explained that “if 50% of 


home purchase loans are to low- 
moderate income borrowers in 2005, 
then HUD should expect that a slightly 
higher percentage than this, say 51%, of 
Fannie’s and Freddie’s home purchase 
loans should fit in the purchase category 
of loans to low-moderate income 
borrowers.” 

HUD’s Determination. This final rule 
retains the approach of the May 3, 2004, 
proposed rule, in which the level of 
each Housing Goal will increase year- 
by-year so that by 2008 each goal will 
match the top of the market range 
established in section 2.d, above. 

The last three years have shown 
unprecedented volumes of refinance 
activity. For both GSEs, refinance loans 
accounted for 64 percent of all loans on 
single-family owner-occupied properties 
in 2001.1° The refinance shares 
increased to 70 percent for Fannie Mae 
and 73 percent for Freddie Mac in 2002, 
and rose even further last year, to 79 
percent for Fannie Mae and 82 percent 
for Freddie Mac. These unexpected 
record refinance rates made it more 
challenging for the GSEs to attain the 
housing goals in the past few years, as 
discussed elsewhere in this Preamble. 
The goals in HUD’s proposed rule for 
the latter part of the 2005-2008 period 
would be even more challenging if 
(contrary to current expectations) very 
high refinance rates are experienced in 
those years. 

HUD received a number of public 
comments seeking a regulatory solution 
to the issue of the ability of the GSEs to 
meet the housing goals during a period 
when refinances of home mortgages 
constitute an unusually large share of 
the mortgage market. HUD is not 
addressing the refinance issue as a 
regulatory change in this final rule. 
Elsewhere in today’s Federal Register, 
HUD is publishing an Advance Notice 
of Proposed Rulemaking that advises the 
public of HUD’s intention to consider by 
separate rulemaking a provision that 


10 By way of comparison, the refinance rate was 
29 percent for both Fannie Mae and Freddie Mac 
in 2000. 


recognizes and takes into consideration 
the impact of high volumes of refinance 
transactions on the GSEs’ ability to 
achieve the housing goals in certain 
years, and solicits proposals on how 
such a provision should be structured 
and implemented. HUD believes that it 
would benefit from further 
consideration and additional public 
input on this issue. HUD also notes that 
FHEFSSA provides a mechanism by 
which HUD can take into consideration 
market and economic conditions that 
may make the achievement of housing 


_ goals infeasible in a given year. (See 12 


U.S.C. 4566(b).) 
c. Bonus Points 


The Housing Goals 2000 final rule 
provided for the award of bonus points 
(double credit) toward the Housing 
Goals for both GSEs’ mortgage 
purchases that financed single-family, . 
owner-occupied two-to-four unit 


‘properties and 5-50 unit multifamily 


properties. The rule also established a 
temporary adjustment factor (TAF) that 
awarded Freddie Mac 1.2 units credit 
for each multifamily unit in properties 


- over 50 units for calendar years 2001 


through 2003. (Congress increased the 
level of the TAF to 1.35 per unit under 
section 1002 of Public Law 106-554.) 

The Housing Goals 2000 final rule 
made clear that both of these measures 
were temporary, intended to encourage 
the GSEs to increase their efforts to meet 
financing needs that had not-been well 
served. During the three years for which 
the temporary bonus points and TAF 
were established, HUD expected the 
GSEs to develop new, sustainable 
business relationships and purchasing 
strategies for the targeted needs. Data 
indicate that, because both GSEs did 
increase their financing of units targeted 
by the bonus points and the TAF, the 
original objectives were met. The 
Department determined at the end of the 
three. years (2001-2003) not to extend 
the bonus points or the TAF. 

Summary of Comments. A number of 
non-GSE commenters, including 
organizations representing affordable 
housing and consumer groups, trade 
associations, organizations representing 
racial and ethnic minorities, other 
ofganizations, and both Fannie Mae and 
Freddie Mac, recommended that the 
Department reinstate the award of bonus 
points for the GSEs which were 
established for 2001-2003 but which the 
Department did not continue after the 
end of 2003. Various non-GSE 
commenters, in addition to 
recommending reinstatement, also 
suggested that HUD develop new bonus 
point incentives for other unmet 
housing needs, such as manufactured 
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housing, rural housing, or tax credit - 
properties or for particular groups, e.g., 
Native Americans, other minority 
populations, or persons with 
disabilities. 

Fannie Mae recommended that HUD 
provide bonuses for targeted business 
such as extremely low-income 
households, i.e., those with incomes 
less than 30% of area median income 
(AM}); first-time homebuyers; 
manufactured housing; rural areas; and 
small multifamily properties. Freddie 
Mac suggested that instead of purchase 
money subgoals, the Department could 
provide bonus point incentives for these 
mortgages. Freddie Mac stated that the 
bonus points for two-to-four unit and 5— 
50 unit properties provided an 
extremely effective incentive. Freddie 
Mac indicated that other markets that . 
could be assisted by bonus points are 
rural and manufactured housing. 
Freddie Mac noted that the 
Department’s concern that bonus points 
obfuscate the GSEs’ actual goals- 
qualifying performance is easily 
remedied by having the GSEs report two 
numbers, one with and one without the 
bonuses. 

HUD’s Determination. The 
Department has fully considered the 
comments suggesting the 
introduction of bonus points, as well as 
other.types of targeted incentives for the 
GSEs’ mortgage purchases, and has 
determined not to reinstate the bonus 
points for the years covered by this rule. 
The position of the Department 
discussed in the preamble of the 
proposed rule (see 69 FR 24228, 24232) 
remains unchanged; that is, the 
continued use of the bonus points 
“would only result in misleading 
information about the extent to which 
the GSEs are, in fact, meeting the 
Housing Goals.” In addition, the 
Department reiterates that the ‘decision 
to increase the levels of the Housing 
Goals substantially in a staged manner 
* * * and, at the same time, not renew 
the bonus points or TAF, will ensure 
that the GSEs continue to address the 
areas formerly targeted by these 
measures”’ (see 69 FR 24228, 24232). 


d. Appropriate Levels of the Goals 


In the May 3, 2004, proposed rule, 
HUD set the Goals to increase to levels 
at or near the high end of the estimated 
market range for each goal category by 
2008. A large number of commenters 
expressed concern that these goal levels 
were set too high, and could have 
deleterious consequences for the 
mortgage market as a whole, or for 
specific sectors of the market. 

Fannie Mae commented that a high 
allocation of affordable mortgage credit 


will take away from the broad middle 
class, especially in high-housing cost’ - 
regions. For example, Fannie Mae 
asserted that if the special affordable 


_ housing goal had been set at 28 percent 


in 2003, then it would have needed to 
greatly curtail support to the overall 
market to meet that goal. Fannie Mae 
concluded that such manipulation does 
not promote stability and liniits 
liquidity, and that it can shut out 
working middle class borrowers, 
contribute to higher interest rates and 
lower conforming loan limits. 

Many commenters, including Freddie 
Mac, also claimed that setting the goals 
at a high percentage may lead to 
denominator management. They state 
that denominator management would 
occur if a GSE purposely abstained from 
buying mortgages in the markets that are 
not goals-eligible, rather than increasing 
its purchases in markets that are goals- 
eligible. Freddie Mac contended that 
this may be necessary if goals are set 
above the market percentage of available 
goal-qualifying loans. One financial 
institution observed that denominator 
management “‘wil] be exacerbated by the 
fact that the GSEs do not operate in the 
primary market and do not have any 
direct control over the origination 
strategies of their customers.” 

In addition to the allocation problems 
discussed above, the GSEs stated that 
the liquidity requirements in their 
charters imply that they must stand 
ready to buy any and all conventional, 


- conforming residential mortgages. They 


contend that denominator management 
is in direct conflict with these 
provisions, and goals set higher than 
market originations could force the 
GSEs to refuse to purchase mortgages 
that are not eligible. This, in turn, could 
reduce liquidity in the market. Knowing 
that the GSEs would no longer stand 


_willing and able to purchase all 


conventional, conforming mortgages, 
other market participants might be less 
willing to hold these mortgages in their 
portfolios, and general liquidity would 
decline. The GSEs further asserted that 
changing market forces could cause 
swings in prices and trading volumes, 
and these temporary disturbances could 
create unstable markets, increase risk, 
and reduce the willingness of investors 
to invest in the sector. Thus, the GSEs 
maintained that denominator 
management decreases market stability. 
The GSEs pointed to specific 
historical examples that describe their 
positive influence on stability. They 
maintained that during the 1990-1991 
recession, the GSEs advised that they 
stood ready to purchase mortgages 
while many industry participants 
curtailed their purchase programs. 


Using historical trends in prices, the 
GSEs asserted that their presence in the 
mortgage market explains why 
mortgage-backed securities have a more 
stable price trend than commodity 
markets. They warned that because of 
denominator management resulting - 
from unrealistic goals, they could not 
buy mortgage-backed securities and 
encourage stability in a financial crisis. 
The GSEs further contended that if 
they reduce their willingness to buy 
non-goals eligible mortgages, it will be 
harder for borrowers whose incomes 


‘marginally exceed goals eligibility 


requirements to obtain financing since 
the two income-based Housing Goals 
compare the incomes of the borrower or 
resident to area median income. For 
example, the combined incomes in a 
working family may just disqualify that 
family’s loan for eligibility under the 
low- and moderate-income goal even - - 
though each individual’s income would 
not be considered to be affluent. The 
GSEs and other commenters provided 
examples of working families in the 
middle class, such as “teacher/fireman’”’ 
households, that could encounter 
difficulties in financing a home. 
Moreover, the commenters asserted 
that non-goal qualifying households 
may have higher costs associated with 
available financing since these 
mortgages would be less likely to be 
purchased by a GSE. Freddie Mac 


- asserted that HUD did not take this into 


account in its cost/benefit analysis. 
Furthermore, commenters claimed 


‘that denominator management may 


contribute to higher interest rates and, 
as a result, harm the precise borrowers . 
that HUD is trying to help. These 
commenters stated that if denominator 
management reduces liquidity then the 
supply of mortgage funds will decline 
and interest rates will rise. The GSEs 
contended that if they are less willing to 
buy mortgages under all conditions, 
then investors will be less willing to 
provide funds to the market. As a result, 
the GSEs claimed that as investors seek 
cut safer instruments, home mortgage 
interest rates will rise, and this rise in 
home mortgage rates will harm even 
those borrowers that are still goals- 
eligible. 

Several commenters expressed 
concern about the effect of the goals on 


high cost markets. One commenter 


explained that while the goals are set 
with a national standard, a market level 
analysis ‘‘reveals a pronounced shortage 
of affordable mortgages in high cost 
housing markets.’” Commenters stated 
that the GSEs’ current loan purchasing 
patterns demonstrate that market 
affordability already has an impact on 
goals-related purchases. The 


63598 


Federal Register / Vol. 69, No. 211/Tuesday, November ‘2, 2004/Rules and Regulations 


commenters expressed concern that 
high cost markets could see even tighter 
credit if the proposed goals are enacted. 

The GSEs note that under HUD’s May 
3, 2004, proposed rule, the goal levels 
rise to levels at the top.of HUD’s market 
range in 2008 and stabilize there. They 
state that the projected market range 
concept is one in which HUD projects 
market levels of loans generated within 
each goal category will fluctuate within 
the range, depending on relative 
volumes of single-family refinance loans 
relative to other loans, interest rates and 
other macroeconomic and housing 
market conditions. The GSEs express 
the concern that, in any particular year, 
they could be confronted with goal 
levels that are several percentage points 
higher than the market percentages of 
goal-qualifying loans, or goal levels that 
are at the market percentages. The GSEs 
state that if HUD’s proposed Housing 
Goals are retained, they foresee years 
when the goal levels will be attainable 
only by means of “‘denominator 
management” in which they limit their 
purchases of loans that do not qualify 
for the goals. 

HUD’s Determination. Many of the 
comments expressed concern about the 
goal levels established for the last year 
or two of the period covered by this 
rule. In these years, the goals are set at 
the market levels estimated by HUD. 
Also, since they are the later years, 
market projections are necessarily more 
imprecise. In particular, the possibility 
of a decline in mortgage interest rates in 
those years raises the possibility of 
another boom in refinancing, and thus 
greater difficulty for the GSEs to meet 
the housing goals without denominator 
management. The comments relating to 
middle-income borrowers are 
predicated on the difficulty of 
foreseeing refinance volatility. Recent 
years have seen large unexpected home 
refinance rates. Since higher income ~ 
homeowners disproportionately engage 
in refinancing, inclusion of refinance 
loans in the denominator increases the 
difficulty of GSE goals performance. A 
middle-income borrower just above the 
low/mod bracket would be less 
attractive to the GSEs in high refinance 
years. As noted in section II.C.3.b., HUD 
is considering in a separate rulemaking 
a provision that recognizes and takes 
into consideration the impact of high 
volumes of refinance transactions on the 
GSEs’ ability to achieve the housing 
goals in certain years. HUD also notes 
that FHEFSSA provides a mechanism by 
which HUD.can take into consideration 
market and economic conditions that 
may make the achievement of housing 
goals infeasible in a given year. (See 12 
U.S.C. 4566(b).) 


With regard to the effects of the goals 
on high-cost markets, HUD notes that 
the overall presence of the GSEs in these 
markets depends on the conforming 
loan limit, which has been established 


_by Congress for all states, including 


states deemed to be “high-cost areas.”’ 
With regard to HUD’s housing goals 
more specifically, the low- and 
moderate-income and special affordable 
goals are based on borrower income 
relative to area median income, thus a 
mortgage for a lower-income family in a 
high-income metropolitan area will 
count towards the goals in the same 
manner as a mortgage for a lower- 
income family in a low-income area. _ 
Underserved areas are defined in terms 
of median family income in a census 
tract relative for median income in the 
area; thus a mortgage for a family living 
in a lower-income tract in a high- 
income metropolitan area will count 
towards the goals in the same manner as 
a mortgage for a family living in a lower- 
income tract in a low-income area. Thus. 
HUD concludes that its housing goals 
will have no adverse impact on 
borrowers or neighborhoods in areas 
with high housing costs. 


e. Consequences of the Goals for FHA 


Fannie Mae, Freddie Mac, several _ 
trade associations, two advocacy groups 
and two financial institutions expressed 
concern over the impact HUD’s 
proposed goals would have on the 
future solvency of the FHA program. 
One trade association asserted that 
“excessive goals will push GSEs to 
expand into the least-risky part of the 
FHA market and put into question 
FHA’s long-term viability.” 

The aforementioned commenters 
reiterated this point by stating that 
unrealistically high goals would compel 
the GSEs to increase competition with 


FHA for higher credit quality borrowers 


and would therefore further undermine 
the FHA program in the long-run. One 
advocacy group asserted that not only 
will these goals encourage the GSEs to 
compete with FHA more in the single 
family sector but in the multifamily 
sector as well. 

Freddie Mac and Fannie Mae agreed 
that they would be compelled to more 
aggressively compete with FHA in 
procuring top-quality borrowers. 
Freddie Mac stated that the GSEs would 
take as many as “'/s of all FHA 
borrowers.” Freddie Mac and two trade 
associations further contended that such 
a loss to the FHA program Would be 
seen in the increasing expenses to the 
remaining FHA borrowers. As the FHA 
program loses better quality loans to the 
GSEs, the result would be “higher fees 
to FHA borrowers or government 


subsidies to pay claims, effectively 
making FHA the lender of last resort,” 
said one trade association. 

One financial institution stated that 
the so-called competition for goals- 
qualifying loans would not be between 
traditional conventional lenders vying 
for loans with a separate group of 
traditional FHA lenders, but rather an 
acceleration of product competition 
within a single group of existing lenders 
who originate for both markets. This 
commenter stated that 12 of the top 15 
(by volume) FHA/VA lenders are also 
among the top 15 conventional lenders 
and indicated that the increased product 
competition would not result in a net 


_increase in goals-qualifying loans, but in | 


a shift from FHA to the GSEs of FHA’s 
relatively lower risks. 

HUD’s Determination. The 
Department agrees with many of these 
commenters that improvements in 
technology, such as the widespread use 
of commercial credit scores, mortgage 
scores, and automated underwriting 
systems, have fundamentally changed 
the way lenders process loan | 
applications in recent years. Where once 
rules-based underwriting distinctions 
between prime conventional and FHA 
loans were fairly clear, in recent years, 
with the new technology, these 
distinctions have become blurred. For 
example, loan applications with 
payment-to-income ratios above 
conventional market guidelines were~ 
once clearly candidates for FHA 
financing because FHA would accept 
applicants with higher payment-to- 
income ratios. However, today, the same 
application would be processed using 
an automated underwriting system 
(AUS) that scores the application based 
on the totality of the application’s risk 
factors. What once may have been an 
unacceptable payment-to-income ratio 
for a prime conventional loan may now 
be acceptable if the application contains 
offsetting low risks in other key areas 
such as borrower cash reserves, loan-to- 
value ratio, or commercial credit scores. 

In addition to these technological 
changes, FHA made several changes to 
its underwriting guidelines in FY 1995 
in order to promote increased 
homeownership opportunities among 
low-income and minority homebuyers. 
By doing so, FHA modestly increased 
the risk characteristics of its post-1995 
books of business, but it succeeded in 
raising FHA’s proportion of first-time 
homebuyers from 60.9 percent in fiscal 
year 1994 to 73.0 percent in fiscal year 
2003. During the same period (fiscal 
years 1994 to 2003), FHA’s proportion 
of minority borrowers increased from 
24.8 percent to 33.0 percent, and has 
since remained at this level, or higher. 
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The new technology may allow the 
conventional market to identify lower 
risk loan applications that historically 
have come to FHA. However, the ability 
to identify risks does not, in and of 
itself, equate to shifts in market share 
from FHA to conventional lenders. 
Better pricing for borrowers by the 
conventional market is required to lure 
lower risk borrowers from FHA. If 
conventional lenders use the new 
technology to not only evaiuate risks but 
also to price according to risk, then 
there may be some shift from FHA to the 
conventional market. Such a shift can 
produce tangible benefits for borrowers 
in the form of lower cost mortgage 
financing. 

The Department does not believe it is 
FHA’s mission to compete with the 
private sector. Rather, FHA’s mission is 
to complement the conventional market, 
using FHA’s cost of capital advantage 
where it can have the most benefit in 
creating homeownership opportunities 
for those households who might not 
otherwise be served by the prime 
conventional market. 

HUD gauges the soundness of FHA’s 
insurance funds in several ways. The 
statutorily mandated annual 
independent actuarial review of FHA’s 
principal single-family insurance fund, 
the Mutual Mortgage Insurance Fund 
(MMIF), provides the Department, and 
the public, with an outside expert’s 
estimate of the capital ratio of the 
overall fund, and the economic value of 
new business coming into the fund. The 
capital ratio indicates whether the 
existing books of business (current 
portfolio) are financially sound, while 
the economic value estimates of new 
business show whether if the marginal 
impact of new loans insured is adding | 
or detracting from the financial health of 
the fund.'! Specifically, the Fiscal Year 
2003 actuarial review estimated the 
economic value of the MMIF at the end 
of Fiscal Year 2003 to be $22.7 billion 
and the fund’s capital ratio to be 5.21 
percent—the eighth full year this ratio 
has exceeded the Congressionally 
mandated minimum of 2.0 percent. The 
economic value of new loans endorsed 
for insurance during 2003 was estimated 
by FHA’s independent actuary to be 
$2.8 billion, indicating new business 
coming into FHA is further contributing 
to FHA’s reserves. 

In comparison; the Fiscal Year 2002 
actuarial review estimated the economic 
value and capital ratio of the MMIF at 
$22.6 billion and 4.52 percent, 


11 “Economic value” is the net present value of 
the fund’s reserves plus expected future cash flows, 
and the “capital ratio” is economic value divided 
by insurance-in-force. 


respectively. The increases in both — 
measures for Fiscal Year 2003 were 
driven by the large positive economic 
value the actuary placed on a record 
dollar volume of new loans FHA 
insured in FY 2003 along with the rapid 


_ prepayment of older loans, keeping the 


end-of-year insurance-in-force 
(denominator of the capital ratio) down. 
With regard to the GSEs taking 
multifamily business away from FHA, 
the Department notes that there are 
many differences between the types of 
multifamily mortgages FHA insures and 
those the GSEs purchase. For newly 
constructed multifamily properties, 
FHA insures the loan from the start of 
construction while GSE multifamily 
loan products generally do not. The 
GSEs do have forward commitment 
programs that can be used for new - 
construction, but the purchase of the 
permanent loan by the GSEs generally 


‘ requires the property to achieve 


minimum sustained occupancy levels, 
whereas FHA does not have this 
requirement. However, it is possible that 
the new goals will provide incentives 
for the GSEs to expand and refine their 
forward commitment products to be 
more attractive in the market for new 
multifamily housing. This could be a 
benefit to the market. 

The greatest potential impact of the 
higher housing goals on FHA’s 
multifamily business may come from a 
reduction in two of FHA’s programs that 
address the purchase or refinance of 
existing properties. The first is the 
Section 223(f) program, which insures 
mortgages for the purchase or refinance 
of existing (over three year old) 
properties that are not currently 
financed with an FHA mortgage. This 
program accounted for about $0.8 . 
billion in endorsements for FHA during 
Fiscal Year 2003, and is expected to 
produce about $0.5 billion in 
endorsements during Fiscal Year 2004. 
FHA’s 223(f) business is estimated to be 
profitable to FHA—it is estimated to 
have a credit subsidy (net present value 
of all cash flows from the insurance 
contract at the time of endorsement) of 
negative 3.0%.'2 The second is the 
Section 223(a)(7) program, which 
insures mortgages for FHA-to-FHA 
refinances—that is, the refinance of an 
existing FHA-insured mortgage. Section 
223(a)(7) is used, for example, to 
refinance loans previously insured 
under FHA’s most used programs—i.e., 
Section 221(d)(4) new construction/ 


' 12 A negative credit subsidy of 3.0 percent means 
that the net present value of FHA’s revenues 
(premiums, fees, recoveries from claims paid, etc.) 
will exceed the net present value of FHA’s program 
costs (claims and related expenses) by 3.0 percent 
of the total insured mortgage amount. 


substantjal rehabilitation, and Section 
223(f). FHA endorsed over $2.1 billion 
in Section 223(a)(7) loans during Fiscal 
Year 2003, and is expected to endorse 
about $1.4 billion during Fiscal Year 
2004. As with the Section 223(f) 
program, FHA’s Section 223(a)(7) 
program is also profitable to FHA— 
operating with an estimated negative 
credit subsidy of 2.2%. 

If FHA does lose some multifamily 
market share from its purchase or 
refinance programs for existing housing 
as a result of the goals, it would not 
likely have any significant impact on 
FHA overall. 


f. Consequences of the Goals for the 
Multifamily Market 


Summary of Comments. Several 
organizations commented on potential 
adverse consequences if the housing 
goals are set too high. Fannie Mae and 
Freddie Mac, among others, cited the 
recent high vacancy rates for 
multifamily rental housing as an 
example that increased lending by the 
GSEs at this time would encourage 
overbuilding. 

Others stated that the multifamily 
market is already flush with capital and 
that inappropriate goals could promote 
overly aggressive bidding for loans and 
reckless lending. 

One trade association stated that the 
increased presence of the two GSEs 
would promote a duopsony (a market 
with only two buyers) that would 
hinder competition in the multifamily 
mortgage market. 

er commenters suggested that 
increased loan purchases by the GSEs 
would skim the highest credit-quality 
loan from other mortgage lenders, and 
reduce the credit quality of multifamily 
loans remaining in the portfolios of 
pension funds or insured through FHA. 

Another commenter stated that 
increased goals pressure on the GSEs 
would cause them to concentrate on 
large properties, where a single loan 
would contribute more toward goal 
attainment. 

HUD’s Determination. One of HUD’s 
objectives in promulgating this final 
rule is to promote the availability of 
mortgage credit to affordable properties 
at the lowest possible cost. It is not the 
intent of this rule to promote the 
maximum flow of credit to this market, 
regardless of housing and mortgage 
market conditions. 

Increased competition for business, as 
intended by the rule, should bring 
benefits to borrowers, and therefore ° 
renters, through lower interest rates and 
more attractive non-price terms. Such 
increased competition does not imply 
impaired credit quality or lax 
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underwriting. As the GSEs compete 
more aggressively for multifamily 
business and gain market share, the 
market will not necessarily grow one- 
for-one with every additional loan 
purchased by the GSEs. It is likely that 
the market impacts will be more on the 
pricing of multifamily credit and less on 
the volume of credit supplied. Lower 
pricing of credit in and of itself does not 
promote overbuilding; its one 
unambiguous effect is to reduce the cost 
of supplying housing to consumers. 
Demand for multifamily mortgages 
will be responsive to cyclical 
macroeconomic factors. Beyond these 
influences, demand for multifamily 
housing will be supported by favorable 
demographics. In its comments on the 
proposed rule, Fannie Mae highlighted 
the prospective growth in the number of 
people ages 20 through 34 in arguing 
that the demographics do not become 
clearly favorable to rental demand‘until 
late in this decade. But fewer than half 
of all renter households are headed by 
someone of this age, and more 
comprehensive estimates and 
projections suggest a steadier path of 
. moderate growth in the demographic 
component of demand for multifamily 
housing. 
Interest rates clearly will be important 
for the future path of mortgage lending, 
as noted by Fannie Mae, Freddie Mac, 
~ and other commenters. The historically 
low interest rates of recent years have 
spurred lending in both the multifamily 
and single-family markets. If interest 
rates should rise in the future, the 
volume of mortgage lending presumably 
would be lower than if rates were to 
remain at current levels. But the effect 
of higher rates on the GSEs’ ability to 
achieve the housing goals is less clear. 
Because the goals are established in 
terms of shares of the GSEs’ business, 
rather than levels, a key question is how 
higher interest rates would affect the 
relative demand for single-family and 
multifamily mortgage credit. Because of 
differences in prepayment provisions 
and other characteristics between 
single-family and multifamily mortgage 
lending, multifamily credit demand 
might drop off proportionally less than 
would single-family credit demand in 
response to higher rates.13 This in turn 
would make it easier to attain the goal 
levels if interest rates were to increase 
from current levels. 


13 This is suggested by recent experience of 
below-average multifamily mix in years where the 
volume of single-family refinancings has been high. 
Further support is provided by evidence of a 
relationship between interest rates and the 
inultifamily share of the net change in residential 
mortgage debt between 1975 and 2002. 


Regarding the market structure 
implications of increased GSE 
multifamily activity, HUD estimates that 
the GSEs purchased slightly less than 
one-third of the dollar volume of 
conventional multifamily loan 
originations during 2001—2003 (see 
Table D.2). There is room for increasing 
this market share without producing the 
duopsony alluded to in the previously 
cited comments. Furthermore, if the 
GSEs do increase their market 
penetration, it is because they are 
offering multifamily borrowers more 
attractive products or pricing than are 
their competitors, including the pension 
funds and FHA programs alluded to by 
some commenting organizations. The 
borrower and, ultimately, the rent- 
paying affordable housing resident 
benefit from these more attractive 
products and pricing. 

In summary, the Department’s 
determination is that the Housing Goal 
levels established by this rule are 
prudent and will improve the’ 
availability and pricing of credit for 
affordable multifamily properties. For 
the reasons stated above, it is the 
Department’s view that the rule will not 
have the adverse consequences 
mentioned in some comments on the 
proposed rule. 


g. Consequences of the Goals for the 
Single-Family Rental Market 


Summary of Comments. Several 
community organizations raised 
concerns about encouraging the single- 
family rental market. They asserted that 
the goals should target families who 
want to live in the financed houses, as: 
opposed to the investors who purchase 
these homes. In these commenters’ 
view, investors take affordable housing 
stock off the market, which raises the 
price for low and moderate-income first- 
time homebuyers. They claimed that 
homeownership should be stressed 
because home equity is a large 
component of the disparity that exists in 
household net wealth between ethnic 


‘groups. 


Some commenters cited studies that 
suggest homeownership has beneficial 
neighborhood effects relative to 
investor-owned properties. According to 
one cited study, absentee landlords are 
much more likely:to let housing stock 
decline but homeowners are much more 
likely to invest in the upkeep of their 
homes. In the view of one of these 
organizations, the incentives that the 
GSEs receive for rental housing should 
be to promote multifamily 
developments, not single-family homes. 

HUD’s Determination. HUD 
considered many factors related to the 
single-family rental market. Single- 


family rentals are another source of 
affordable housing. Also, the capital 
provided by investors can help maintain 
demand for single-family homes in 
underserved neighborhoods. While 
some commenters complained that this 
raises the cost to first-time homebuyers, 
investors also help to maintain the 
liquidity and value of owner-occupied 
homes. Further, there are some investors 
who make it their business to renovate 
the housing stock and resell the 
properties. On balance, HUD found no 
compelling evidence that single-family 
rentals should be excluded from goals 
eligibility. 

h. Consequences of the Goals for the 
Subprime Market 


Summary of Comments. Both GSEs 
indicated that they would need to 
increase their purchase of subprime 
loans to meet the higher goals. Freddie 
Mac stated that the increased affordable 
housing goals created tension in its 
business practices between meeting the 
goals and conducting responsible 
lending practices. 

In the past, Fannie Mae and Freddie 
Mac have voluntarily decided not to 
purchase subprime loans with features 
such as single-premium life insurance 
and prepayment penalty terms that 
exceed three years, or to purchase loans 
subject to the Home Ownership and 
Equity Protection Act (HOEPA). Freddie 
Mac indicated that the increased goals 
would limit its ability to influence 
subprime lending practices. More 
specifically, Freddie Mac claimed that, 
to meet the higher housing goals, it 
might not have the option in the future 
of turning away subprime loans that 
have less desirable loan terms than the 
subprime business it currently 
purchases. 

Several commenters suggested that if 
the GSEs are pushed to serve more of 
the subprime market, they will skim a 
significant portion of the lower-risk 
borrowers from that market. The 


-resulting smaller subprime market 


would include the neediest borrowers. 
The commenters stated that these higher 
risk borrowers would pay more because 
lower risk borrowers would not be 
present to subsidize them, and the 
market’s high fixed costs would be 
distributed across fewer borrowers. 

One industry group also suggested 
that a significantly smaller subprime 
market for private lenders would drive 
some lenders out of business and 
translate into less competition. 

While some industry commenters 
welcomed the entrance of the GSEs into 
the subprime market because their 
presence would bring stability and 
standardize business practices, the 
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commenters also expressed concern that 
unrealistically high goals could force 
the GSEs to jump into the market in a 
manner that negatively distorts 
- underwriting and pricing. These 
commenters contended that the GSEs 
could bring capital and standards up, 
but that they must gradually and 
carefully enter the subprime market to 
have a positive effect. They strongly: 
urged HUD to lower the goals to 
encourage the GSEs to expand their 
subprime activities at a measured pace. 
~Some commenters suggested that 
bonus points, or other incentives for the 
GSEs’ purchases of certain nonprime 
loans, could foster more deliberate and 
prudent purchases by the GSEs of 
subprime loans. One lender also 
suggested that incentives could be 
granted to the GSEs for other 
underserved market segments, such as 
manufactured homes, minority first time 
buyers, and nonprime first-time buyers. 

HUD’s Determination. To date, the 
GSEs’ involvement in the subprime 
market has benefited two types of 
borrowers: ‘‘A”’ risk and “near A” risk. 
The first group consists of borrowers 
with risk profiles similar to ‘‘A”’ 
borrowers, but receive mortgages from a 
subprime lender. The GSEs” outreach 
and education efforts increase the 
likelihood that “‘A”’ borrowers will use 
cheaper prime lenders for refinance 
mortgages, and reduce their reliance on 
subprime firms. The second group, 
borrowers who are near A credit risks, 
has growing access to mortgage products 
offered by the GSEs as these borrowers 
are increasingly served by GSE seller/ 
servicers. 

The GSEs have been prudent in their 
pursuit of subprime lending, focusing 
on the top part of the market, the ““A- 
minus” and A’”’ segments. A-minus 
mortgages are typically those where 
borrowers have less than perfect credit. 
Alt A mortgages are originated to 
borrowers who cannot document all of 
the underwriting information in the 
application but generally have FICO 
scores similar to those in the prime 
market. The GSEs’ subprime products 
are integrated into their automated 
underwriting systems and are approved 
based on mortgage scoring models. 
These models have proven over the 
years to be an effective tool in limiting 
risk layering. Fhe GSEs charge lenders 
higher fees for guaranteeing these loans. 
As a result these higher risk loans are 
priced above those offered to prime 
borrowers but below what subprime 
lenders would otherwise charge for 
these loans. 

The GSEs’ presence in the subprime 
mortgage market benefits many low- 
income and minority borrowers whose 


risk profiles differ markedly from 
borrowers who qualify for prime 
mortgage products. Millions of 
Americans with less than perfect credit 
or who cannot meet some of the tougher 
underwriting requirements of the prime 
market for reasons such as inadequate 
income documentation, limited __ 


‘downpayment or cash reserves, or the 


desire to take more cash out in a 
refinancing than conventional loans 
allow, rely on subprime lenders for 
access to mortgage financing. If the 
GSEs reach deeper into'the subprime 
market, more borrowers will benefit 
from the advantages that greater stability 
and standardization create. 


i. Consequences of the Goals for 
Mortgage Defaults; Neighborhood 
Impacts 


Summary of Comments. HUD 
received several comments concerning 
the impact of mortgage default rates on 
neighborhoods. Comments from 
mortgage insurance companies 
highlighted that the higher goals will 
likely lead to more expanded affordable 
housing products as well as higher 
foreclosures. Affordable products 
present challenges to borrowers and © 
lenders. For borrowers, qualifying for an 
affordable mortgage does not insure they 
have a clear understanding of the risks 
of homeownership. Where aggressive 
affordable products are aimed at 
qualifying borrowers for home loans 
rather than qualifying families for 
homeownership, lenders need to be 
cautious of products that test the limits 
of borrowers’ credit capabilities. 
Affordable products that have been 
introduced into the market under 
favorable economic conditions can 
experience increasing defaults and 
foreclosures during periods of higher 
interest rates, higher unemployment 
and/or lower house price appreciation 
rates. One commenter indicated that 15 
percent or more of borrowers in some 
affordable housing products could 
experience default in an economic 
downturn. 

As defaults on affordable products 
rise, inner city neighborhoods can be 
especially hard hit. A large number of 
foreclosures in an area may lead to 
abandoned properties. While 
foreclosures devastate borrowers who 
lose their homes and damage borrowers’ 
credit history, foreclosures also weaken 
the neighborhoods where the properties 
are located. 

The potential for affordable lending 
products to result in higher foreclosure 
during a less prosperous economic 
environment was echoed in Freddie 
Mac’s comments. Its comment discussed 
how too many defaults in one 


neighborhood can lead to serious blight 
and disinvestment in the community. 
One commenter recommended that 
HUD establish safeguards against 
aggressive affordable products. The. 
commenter suggested that HUD deny 
Housing Goal credit for GSE mortgage 
purchases that experience early-term 


serious defaults (e.g., delinquent 90 


days or longer within 12 months of the 
date of origination). 

The GSEs and community groups 
cautioned that the struggle to meet high 
goals for low-income groups could 
cause the GSEs to relax underwriting 
standards and/or extend loans to people 
who are unprepared. For example, the 
commenters pointed out that FHA 
default rates are higher than the 
conventional conforming market. High 
goals would encourage the GSEs to enter 
markets served by FHA. This incentive 
to extend credit to unprepared low- 
income people would rise if unexpected 
refinances decreased the proportion of 
goals-eligible units produced in the 
market. 


HUD’s Determination. HUD carefully 
reviewed the comments regarding 
mortgage default rates. The Department 
believes. that the GSEs’ presence in 
underserved markets will be beneficial 
for neighborhoods. The GSEs have 
improved their underwriting methods to 
better identify risks in these markets, 
and also have instituted homebuyer 
education programs. An increased role 
for the GSEs’ seller-services in inner- 
city neighborhoods will improve 
competition, reduce high-cost lending, 
and reduce predatory lending. As 
described in Appendix A, families 
living in inner-city, high-minority 
neighborhoods often have to rely on 
subprime lenders as their main source 
of mortgage credit. Studies indicate that 
many of these borrowers obtaining high- 
cost loans could qualify for lower-cost, 
prime mortgage credit. An active GSE . 
effort in these neighborhoods will 
encourage traditional, mainstream 


_ lenders to increase their lending 


activities in these historically : 
underserved areas. This will offer 
additional funding options for those 
lower-income and minority borrowers 
who today may have to take out a high- 
cost loan in order to purchase or 
renovate a home or to refinance an 
existing mortgage. Reductions in 
predatory lending reduce thé costs of 
mortgages and the chances of default. 
As a result, the Department believes that 
GSE participation is a net benefit to 
lower income neighborhoods. 
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j. Consequences of the Goals for 
Residents of Puerto Rico 


Summary of Comments. Several 
associations stated that HUD’s proposed 
affordable housing goals could be 
disadvantageous to residents of Puerto 
Rico, alleging that less than 10 percent 
of loans that are originated in the Puerto 
Rican market would qualify for the 
goals. These commenters were 
concerned that the GSEs might be 
unable to buy loans from Puerto Rico, 
and urged HUD to take special measures 
to ensure that owner and rental housing 
production are not deleteriously 
affected by the demographic and 
economic differences that exist between 
the mainland markets and the Puerto 
Rico market. 

HUD’s Determination. Loans 
purchased by the GSEs for properties in 
Puerto Rico are counted in the same 
manner as loans purchased on 
properties in any other location. Since 
underserved areas are defined as low- 
income and/or high-minority census 
tracts in metropolitan areas or counties 
in non-metropolitan areas, the 
overwhelming majority of loans 
purchased by the GSEs on properties in 
Puerto Rico count toward that goal. In 
fact, in 2003, Fannie Mae reported that 
95 percent of the units it financed in 
Puerto Rico qualified for the 
underserved areas goal; the 
corresponding figure for Freddie Mac 
. Was 98 percent. 

Relatively few of the loans in Puerto 
Rico that are purchased by the GSEs 
qualify for the two income-based goals. 
Despite this, HUD does not believe that 
the final housing goals will adversely 
affect Puerto Rico. In 2003, Puerto Rico 
accounted for only 0.2 percent of all 
units financed by Fannie Mae and only 
‘0.1 percent of all units financed by 
Freddie Mac. Thus overall performance 
on these broad national goals is not 
materially affected by the characteristics 
of loans purchased by the GSEs‘in 
Puerto Rico. 

Apparently many lower-income 
families in Puerto Rico rely on 
consumer finance companies for 
financing their homes. Since such 
financing is typically more expensive to 
borrowers than traditional mortgages, 
this suggests that the GSEs could play 
an important role, working with 
mortgage originators, to better develop 
the mortgage market in Puerto Rico. 


4. Determinations Regarding the 
Specification and Levels of the Home 
Purchase Subgoals 


a. Overview 


Given that the past average 
performance of the GSEs in the home 


purchase market has been below market 
, levels, and the Administration’s 
emphasis on increasing homeownership 
opportunities, including those for low- 
and moderate-income and minority 
borrowers, HUD proposed to set Home 
Purchase Subgoals for GSE mortgage 
purchase activities to increase financing 
opportunities for low- and moderate- 
income, underserved, and special 
affordable borrowers who are 
purchasing single-family homes. 

Specifically, the Department proposed 
Home Purchase Subgoals for home 
purchase loans that qualify for the 
Housing Goals. The purpose of the 
Home Purchase Subgoals is to ensure 
that the GSEs focus on financing home 
purchases for the homeowners targeted 
by the Housing Goals. The Department 
believes that the establishment of Home 
Purchase Subgoals will place the GSEs 
in an important leadership position in 
the Housing Goals categories, while also 
facilitating homeownership. The GSEs 
have years of experience in providing 
secondary market financing for single- 
family properties and are fully capable 
of exerting such leadership. 

The focus of these Subgoals on home 
purchase loans meeting the Housing 
Goals will also help address the racial 
and income disparities in 
homeownership that exist today. As 
noted earlier, although minority 
homeownership has grown, the 
homeownership rate for African- 
American and Hispanic families is still 
approximately 25 percentage points 
below that for non-Hispanic white 
families. The focus of the Subgoals on 
home purchase will also increase the 
GSEs’ support of first-time homebuyers, 
a market segment where they have 
lagged primary lenders. 

Summary of Comments. Fannie Mae 
claimed that the proposed Subgoals are 
not necessary and are, in fact, 
duplicative of the broader goals 
structure. Fannie Mae asserted that it is 
already a leader in financing home 
‘purchases, even in a period of 
aggressive refinancings. In addition, 
Fannie Mae stated that subgoals add 
complexity to the mortgage market and 
contribute to a loss of liquidity, and 
suggested that the proposed Subgoals do 
not reflect recent market experience 
because affordability may decline and 
HUD may mistreat missing data when 
formulating subgoals. Fannie Mae also 
stated that HUD improperly exercised 
its authority in proposing the Subgoals. 

Specifically, Fannie Mae contended 
that a complex subgoal structure harms 
liquidity and that when Fannie Mae 
needs to stretch in one market to meet 
a goal, it may have to reduce its 
willingness to purchase mortgages in 


another market. Fannie Mae stated that 
conflicts between the goals arise 
because the goals are set as a percentage 
of business, and fulfilling the numerator 
of one goal adds to the denominator of 


- the other goals. Fannie Mae asserted 


that the GSEs could be forced to abstain 
from buying non-goal eligible mortgages 
that would count in the denominator, 
but that would not benefit its 
calculation of goals performance in the 
numerator. In Fannie Mae’s view, its 
own abstention from buying implies an 


illiquid market. 


Other commenters affirmed Fannie 
Mae’s comments and expressed concern 
that, given the market leadership of the 
GSEs, the manner in which home 
purchases are counted toward the 
Subgoals could distort the lending 
market. 

In addition, both Fannie Mae and 
Freddie Mac asserted that FHEFSSA 
requires that HUD consider each of the 
six statutory factors set forth in sections 
1332(b) and 1334(b) of the statute in 
setting the levels of any Subgoals within 
those Housing Goals. Freddie Mac 
objected to the home purchase Subgoals 
because it claimed these Subgoals 
would constitute micromanagement of 
the GSEs’ business decisions. Freddie 
Mac also noted that, in the past, HUD 
has declined to implement subgoals for 
that very reason. : 

Several commenters expressed the 
view that HUD had overestimated 
available purchase money mortgages 
and noted that if Subgoals on these 
types of mortgages are set too high, 
adverse market distortions will occur. 

Other commenters contended that, 
regardless of the level of the Subgoals, 

a subgoal that targets home purchase 
mortgages unfairly allocates credit 
toward home buying rather than 
mortgage refinances. These commenters 
asserted that this credit allocation is 
unfair in that it penalizes borrowers 
who want to lower mortgage costs or 
improve their homes. They also 
contended that credit allocation that 
promotes purchase mortgages could 
push refinance borrowers into high-cost 
loans rather than conforming, GSE- 
eligible mortgages. To combat such 
effects, one organization suggested 
separate subgoals for both purchase — 
money mortgages and refinances, with 
the overall low- and moderate-income 
goal as the weighted average of the 
different subgoals. 

Commenters also objected to mortgage 
purchase subgoals targeting only those 
loans originated in metropolitan areas 
because this geographic limitation 
allocates credit at the expense of 
residents of rural communities. The 
commenters stated that Congress 
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charged the GSEs in their charters to 
‘promote access to mortgage credit 
throughout the Nation (including 
central cities, rural areas, and 
underserved areas).’” One commenter 
stated that the lack of detailed HMDA 
data in rural areas makes market size 
estimates difficult, but suggested that 
other data from private vendors could 
provide acceptable measures (without 
offering any specific sources). 

HUD’s Determination. Home purchase 
is a high national priority. The 
comments received and research 
reviewed document many studies 
revealing the desire of Americans to 
own their own home. HUD finds that 
the proposed home purchase subgoal 
furthers the statutory objectives of 
FHEFSSA. HUD set the level of the 
home purchase subgoal prudently. 
Details of HUD’s methodology are found 
in Appendices A and D of this final rule 
and in chapter 3 of the Economic 
Analysis that accompanies the rule. 
Rather than distorting the market, the 
home purchase subgoal facilitates the 
desire of many Americans to use the 
market to acquire their own home. 


Several commenters asked HUD to 
extend the counting for the home 
purchase subgoal to rural areas even 
though data for rural areas is sparse. 
HUD disagrees. Although HMDA data 
for rural areas has improved, it is still 
too incomplete io support extending the 
counting system. Alternative sources _ 
from private lenders are similarly 
flawed. While HMDA’s reporting of. 
non-metropolitan areas has improved 
over the years, it continues to be 
unreliable. In 2001, 3,757 (3,280 of 
which were small banks) of the 4,394 
non-metropolitan-area banks did not 
report under HMDA. In that same year, 
324 (246 of which were small thrifts) of 
the 458 non-metropolitan-area thrift - 
institutions did not report under 
HMDA. 

Except for Fannie Mae’s recent 
performance in the Special Affordable 
and Low- and Moderafe-Income 
categories, the GSEs have lagged the 
market in purchasing single-family, 
owner-occupied loans that qualify for 


_ the Housing Goals. In 2003, Fannie Mae 


continued to lag the market in financing 
properties located in underserved areas 


while Freddie Mac lagged the market in 
all three goals-qualifying categories. The 
Department’s analysis reveals that there 
is ample room for both Fannie Mae and 
Freddie-Mac to improve their 
performance in purchasing home loans 
that qualify for the Housing Goals, 
particularly in important market 
segments such as the minority, first-time 
homebuyer market. 


Both GSEs’ funding of morigages for 
first-time homebuyers lags the market’s 
provision of funding for these families, 
and the lag is particularly large for first- 
time minority homebuyers. Table 2 
compares the GSEs’ funding of 
mortgages for first-time homebuyers 
with market loan originations for first- 
time homebuyers. This table shows that 
first-time homebuyers represented 37.6 
percent of market loan originations, 
compared with 26.5 percent of the 
GSEs’ purchases; thus, the GSEs fell 
substantially short of the market 
originations ratio for first-time 
homebuyers, over the period 1999— 
2001. 
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For minority first-time homebuyers, 
the GSE ratio was 6.2 percent, compared 
to a market originations ratio of 10.6 

percent. For African-American and 
Hispanic first-time homebuyers, the 
GSE ratio was 3.8 percent, compared to 
a market originations ratio of 6.9 
percent. For first-time homebuyers, 
particularly first-time minority 
homebuyers, both GSEs substantially lag 
the private conventional conforming 
market. 

As detailed in Appendix A to this 
rule, evidence suggests that there is a 
significant population of potential 
homebuyers who are likely to respond 
well to increased homeownership 
opportunities produced by increased 
GSE purchases in this area. Immigrants 
and minorities, in particular, are 
expected to be a major source of future 
homebuyers. Furthermore, studies © 
indicate the existence of a large 
untapped pool of potential homeowners 
among the rental population. Indeed, 
the GSEs’ recent experience with new 
outreach and affordable housing 
initiatives confirms the existence of this 
potential. 

The Department therefore is 
establishing through this rule Subgoals 
for home purchase loans that qualify for 
the three Housing Goals to encourage 
the GSEs to take a leadership position 
in creating homeownership financing 
opportunities within the categories that 
Congress expressly targeted with the 
Housing Goals. 


b. HUD’s Determinations Regarding the 
Home Purchase Subgoals 


Under FHEFSSA, HUD is authorized 
to establish nonenforceable Subgoals 
within the Low- and Moderate-Income 
Housing Goal and the Underserved 
Areas Housing Goal. HUD also is 
authorized under FHEFSSA to establish 
enforceable Subgoals within the Special 
Affordable Housing Goal. The 
Administration has proposed, as part of 
GSE regulatory reform, that Congress 
authorize HUD to establish a separate 
_ Home Purchase Goal that would include 
enforceable components. Pending the 
enactment of any such legislation, HUD 
is establishing the Home Purchase 
Subgoals described in this final rule 
under its current statutory authority. 

HUD stated in the preamble to the 
proposed rule that in setting a subgoal, 
“‘{cjurrent law does not require that 
HUD consider the statutory factors set 
forth in FHEFSSA prior to establishing 
or setting the level of Subgoals.” (69 FR 
24244.) HUD’s interpretation of this 
portion of FHEFSSA is unchanged. Each 
of the subsections identifying the factors 
for consideration indicates that the 
factors are to be considered in setting 


each respective goal; no mention is 
made of the subgoals. However, despite 
the absence of any statutory requirement 
to consider the listed factors in setting 
the levels of the subgoals, HUD has 
nevertheless carefully considered each 
of these factors in setting the subgoal 
levels in this final rule. 

The following sections provide an 
overview of HUD’s reasons for 
establishing the Subgoals, which are 
detailed in the Appendices to this rule. 


(i) The GSEs Have the Ability To Lead 
the Market 


The GSEs have the ability to lead the 


primary market for mortgages on single- , 


family owner-occupied properties, 
which are the GSEs’ principal line of 
business. Both GSEs have long 
experience in the home purchase 
mortgage market, and therefore there is 
no issue of the degree to which they 
have penetrated this market. In 
addition, because the Subgoals focus on 
homeownership opportunities and, 
thus, do not include refinance loans, 
there is no issue regarding potentially 
large year-to-year changes in refinance 
mortgage volumes, which affect the 
magnitude of the denominator in 
calculating performance percentages 
under the Housing Goals, as 
experienced in the heavy refinance 
years of 1998 and 2001-2003. 

Both GSEs have not only been 
operating in the single-family owner 
mortgage market for years, they have 
been the dominant players in that 
market, funding 57 percent of mortgages 
on single-family owner-occupied 
residences financed between 1999 and 
2002. As discussed in Section G of 
Appendix A to this rule, their 
underwriting guidelines are industry 
standards and their AUS are widely 
used in the mortgage industry. 


. (ii) The GSEs’ Performance Relative to 


the Market 


Even though the GSEs have had the 
ability to lead the home purchase 
market, their past average performance 
(1993-2003, 1996-2003, and 1999-— 
2003) has been below market levels. 
During 2002 and 2003, Fannie Mae 
improved its performance enough to 
lead the special affordable and low-mod 
markets for home purchase loans, but’ 
Fannie Mae continued to lag the 
primary market in funding homes in 
underserved areas. The subgoals will 
ensure that Fannie Mae maintains and 
further improves its above-market 
performance in the special affordable 
and low-mod markets, and also becomes 
a market leader in funding underserved 
areas. Freddie Mac, although it has also 
improved its recent performance, 


continues to lag behind the primary 
market on all housing goal categories. 
The subgoals will ensure that Freddie 
Mac erases its gaps with the market and 
takes a leadership position as well. The 
type of improvement needed for Freddie 
Mac to meet these new subgoals was 
demonstrated by Fannie Mae during 
2001-2003. For example, Fannie Mae 
increased its low-mod purchases from 
40.8 percent of its single-family-owner 
business in 2000 to 45.3 percent in 2002 


to 47.0 percent in 2003. 


(iii) Disparities in Homeownership and 
Credit Access Remain 


HUD notes that there remain. 
troublesome disparities in our housing 
and mortgage markets, even after the 
“revolution in affordable lending” and 
the growth in homeownership that has 
taken place since the mid-1990s. As 
noted previously in the discussion of 
the goals, the homeownership rate for 
African-American and Hispanic 
households remains 25 percentage 
points below that of white households. 
In 2002, the mortgage denial rate for 
African-American borrowers was over 
twice that for white borrowers, even 
after controlling for the income of the 
borrower. 


HUD also notes that there is growing 
evidence that inner city neighborhoods 
are not always being adequately served 
by mainstream lenders. Some have . 
concluded that a dual mortgage market 
has developed in our nation, with 
conventional mainstream lenders 
serving mainly white families living in 
the suburbs and FHA and subprime 
lenders serving minority families 
concentrated in inner city 
neighborhoods. In addition to the 
unavailability of mainstream lenders, 
families living in high-minority 
neighborhoods generally face many — 
additional hurdles, such as lack of cash 
for a downpayment, credit problems, 
and discrimination. 


Immigrants and minorities are 
projected to account for almost two- 
thirds of the growth in the number of 
new households over the next ten years. 
As emphasized throughout this 
preamble and the Appendices to this 
rule, changing population demographics 
will result in a need for the primary and 
secondary mortgage markets to meet 
nontraditional credit needs, respond to 
diverse housing preferences and 
overcome information and other barriers 
that many immigrants and minorities 
face. HUD finds that the GSEs must 
increase their efforts towards providing 
financing for these families. 


63606 


Federal Register / Vol. 69, No. 211/ Tuesday, November 2, 2004/Rules and Regulations 


(iv) There Are Ample Opportunities for 
the GSEs To Improve Their Performance 
in the Home Purchase Market 


Home purchase loans that qualify for 
the Housing Goals are available for the 
GSEs to purchase, which means they 
can improve their performance and lead 
the primary market in purchasing loans 
for lower-income borrowers and 
properties in underserved areas. Three 
indicators of this have already been 
discussed. 

First, the affordable lending market 
has shown an underlying strength over 
the past few years that is unlikely to 
vanish (without a significant increase in 
interest rates or a decline in the 
economy). Since 1999, the shares of the 
home purchase market accounted for by 
the three Housing Goal categories are as 
follows: 16.3 percent for special 
affordable, 31.4 percent for underserved 
areas, and 44.1 percent for low- and 
moderate-income. 

Second, market share data reported in 
section G of Appendix A to this rule 
show that almost half of newly- 
originated loans that qualify for the 
Housing Goals are not purchased by the 
GSEs. As noted above, the situation is 
even more extreme for special sub- 
markets, such as the minority first-time 
homebuyer market where the GSEs have 

- only a minimal presence. In terms of the 
overall mortgage market (both 
conventional and government), the 
GSEs funded only 24 percent of all first- 
time homebuyers and 17 percent of 
minority first-time homebuyers between 
1999 and 2001. Similarly, during the 
same period, the GSEs funded only 40 
percent of first-time homebuyers in the 
conventional conforming market, and 
only 33 percent of minority first-time 
homebuyers in that market. 

Finally, the GSEs’ purchases that can 
count toward the Subgoal are not 
limited to new mortgages that are 
originated in the current calendar year. 
The GSEs can purchase loans from the 
substantial, existing stock of affordable 
loans held in lenders’ portfolios, after 
these loans have seasoned and the GSEs 
have had the opportunity to observe 
their payment performance. In fact, 
based on Fannie Mae’s recent 
experience, the purchase of seasoned 
loans is at present one strategy - 
employed for purchasing Housing 
Goals-qualifying loans and meeting the 
goals. 

The current low homeownership rate 
of minorities and others living in inner 


cities suggests that there will be 
considerable growth in the origination 
of CRA loans in urban areas. For banks 
and thrifts, selling theirCRA — 
originations will free up capital to make 
new CRA loans. As a result, the CRA 
market segment provides an opportunity 
for the GSEs to expand their affordable 
lending programs. As explained in 
Appendix A to this rule, Fannie Mae 
and Freddie Mac have already started’ 
developing programs to purchase CRA- 
type loans on a flow basis as well as 
after they have seasoned. 

While the GSEs can choose any 
strategy for leading the market, this 
leadership role can likely be 
accomplished by building on the many 
initiatives and programs that the 
enterprises have already started, 
including: (1) Their outreach to 
underserved markets and their 
partnership efforts that encourage 
mainstream lenders to move into these 
markets; (2) their incorporation of 
greater flexibility into their purchase 
and underwriting guidelines, (3) their 
development of new products for 
borrowers with little cash for a 
downpayment and for borrowers with 
credit blemishes or non-traditional 
credit histories; (4) their targeting of 
important markets where they have had 
only a limited presence in the past, such 
as the markets for minority first-time 
homebuyers; (5) their purchases of both 
newly-originated and seasoned CRA 
loans; and (6) their use of automated 
underwriting technology to qualify 
creditworthy borrowers that would have 
been deemed not creditworthy under 
traditional underwriting rules. _ 

The experience of Fannie Mae and 
Freddie Mac in the subprime market 
indicates that they have the expertise 
and experience to develop technologies 
and new products that allow them to 
enter new markets in a prudent manner. 
Given the innovativeness of Fannie Mae 
and Freddie Mac, other strategies will 
be available as well. In fact, a wide 
variety of quantitative and qualitative 
indicators suggest that the GSEs have 
the expertise, resources and financial 


_ strength to improve their affordable 


lending performance enough to lead the 
home purchase market for special 
affordable, low- and moderate-income, 
and underserved areas loans. The recent 
improvement in the affordable lending 
performance of the GSEs, and 
particularly Fannie Mae, further 
demonstrates the GSEs’ capacity to lead 
the home purchase market. 


c. Structure and Levels of the Home 
Purchase Subgoals 


Under this rule, performance on the 
Home Purchase Subgoals will be 
calculated as Housing Goal-qualifying 
percentages of the GSEs’ total purchases 
of mortgages that finance purchases of 
single-family, owner-occupied 
properties located in metropolitan areas, 
based on the owner’s income and the 
location of the property. Specifically, for 
each GSE the following Subgoals would 
apply. (A “home purchase mortgage”’ is 
defined as a residential mortgage for the 
purchase of an owner-occupied single- 
family property.) 

e 45 percent of home purchase 
mortgages purchased by the GSE in 
metropolitan areas must qualify under 
the Low- and Moderate-Income Housing 
Goal in 2005, with this share rising to 
46 percent in 2006 and 47 percent in 
both 2007 and 2008; 


¢ 32 percent of home purchase 
mortgages purchased by the GSE-in 
metropolitan areas must qualify under 
the Underserved Areas Housing Goal in 
2005, with this share rising to 33 ; 
percent in both 2006 and 2007 and 34 
percent in 2008; and 


¢ 17 percent of home purchase 
mortgages purchased by the GSE in 
metropolitan areas must qualify under 
the Special Affordable Housing Goal in 
both 2005 and 2006, with this share 
rising to 18 percent in both 2007 and 
2008. 


Calculation of performance under the 
Home Purchase Subgoals will be in 
terms of numbers of mortgages, not 
numbers of units. This is consistent 
with the basis of reporting in HMDA 
data, which were HUD’s point of 
reference in establishing the Home 
Purchase Subgoal levels. HMDA data 
are reported in terms of numbers of 
mortgages in metropolitan areas. 


These Home Purchase Subgoals are 
shown in Table 3, along with 
information on what the GSEs’ 
performance on the Subgoals would 
have been if they had been in effect for 
1999-2003 (under the proposed 
counting rules for 2005-2008). Table 3 
also presents HUD’s estimates of the 
average shares of mortgages on owner- 
occupied single-family properties in 
metropolitan areas that were originated 
in 1999-2003 that would have qualified 
for these Home Purchase Subgoals. 
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d. Counting Mortgages Toward the 
Home Purchase Subgoals 


_ The Department is amending 24 CFR 
81.15 to add a new paragraph (i) that 
would clarify that the procedures in 
§ 81.15 generally govern the counting of 
home purchase mortgages toward the ~ 
Home Purchase Subgoals in §§ 81.12, 
81.13 and 81.14. The new paragraph 
provides, however, that the numerator 
and denominator for purposes of 
counting performance under the 
Subgoals are comprised of numbers of 
home purchase mortgages in 
metropolitan areas, rather than numbers 
of dwelling units. Paragraph (i) also 
provides that, for purposes of 
addressing missing data or information 
for each Subgoal, the procedures in 
§ 81.15(d) shall be implemented using 
numbers of home purchase mortgages in 
metropolitan areas and not single- 
family, owner-occupied dwelling units. 
Finally, the new paragraph provides 
that where a single home purchase 
mortgage finances the purchase of two 
or more owner-occupied units, the 
mortgage shall count once toward each 
Subgoal that applies to the GSE’s 
mortgage purchase. 


5. Low- and Moderate-Income Housing 
Goal, § 81.12 


This section discusses the 
Department’s consideration of the 


statutory factors in arriving at, and the 
comments received on, the new housing 
goal level for the Low- and Moderate- 
Income Housing Goal, which targets 
mortgages on housing for families with 
incomes at or below the area median 
income. After consideration of these 
factors, this final rule establishes the 
goal for the percentage of dwelling units 
to be financed by each GSE’s mortgage 
purchases at 52 percent for 2005, 53 
percent for 2006, 55 percent for 2007, 
and 56 percent for 2008. 

Additional information analyzing 
each of the statutory factors is provided 
in Appendix A, “Departmental 
Considerations to Establish the Low- 
and Moderate-Income Housing Goal,” 
and Appendix D, “‘Estimating the Size 
of the Conventional Conforming Market 


for each Housing Goal.”’ 


a. Market Estimate for the Low- and 
Moderate-Income Housing Goal 


The Department estimates that 
dwelling units serving low- and 
moderate-income families will account 
for 51-56 percent of total units financed 
in the overall conventional conforming 
mortgage market during the period 2005 
through 2008. HUD has developed this 
range, rather than a specific point 
estimate, to account for the projected 
effects of different economic and 
affordability conditions that can 


reasonably be anticipated. HUD 
estimates that the low-and-moderate- 
income share of the market averaged 57 
percent between 1999 and 2002. 


b. Past Performance of the GSEs Under 
the Low- and Moderate-Income. Housing 
Goal 


A number of changes in goal-counting 
procedures were adopted as part of 
HUD’s Housing Goals final rule 
published on October 31, 2000 (65 FR 
65044) (Housing Goals 2000 final rule). 
Thus, it is necessary to provide 
information using several different 
measures in order to track performance 
on the Low- and Moderate-Income 
Housing Goal over the 1996-2003 
period. Table 4 shows performance 
under these measures. '4 
BILLING CODE 4310-27-P 


14 The Freddie Mac 2002 figures in Table 4 differ 
from the corresponding figures in Table 3 in HUD’s 
Proposed Rule. Subsequent to publication of the 
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Moderate-Income Housing Goal in 2002 that had 
been previously counted toward the goal in 2001. 
The units were associated with a large year-end 
Freddie Mac mortgage purchase transaction in 
2002. Because HUD’s regulations prohibit double 
counting, HUD has recalculated Freddie Mac’s 2002 
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Specifically, the following changes 
were made in counting procedures for 
measuring performance on the Low- and 
Moderate-Income Housing Goal for 
2001-2003. HUD: 

(1) Established “bonus points” 
(awarding double credit) for purchases 
of low- and moderate-income mortgages 
on small (5-50 unit) multifamily 
properties and, above a threshold level, 
mortgages on two-to-four unit owner- 
occupied properties; 

(2) Established a “temporary 
adjustment factor’’ (1.35 units credit, as 
revised by Congress for 2001-2003 from 
HUD’s 1.2 unit credits in the Housing 
Goals 2000 final rule) that applied to 
Freddie Mac’s purchases (but not 
Fannie Mae’s purchases) of low- and 
moderate-income mortgages on large 
(more than 50-unit) multifamily 
properties; and 

(3) Revised procedures that HUD had 
instituted regarding the treatment of 
missing data on unit affordability, the 
. use of imputed or proxy rents for 
determining goal credit for multifamily 
mortgages, and the eligibility for goals 
credit for certain qualifying government- 
backed loans. 

Based on the counting rules in effect 
at that time for 1996-2000, as shown 
under “official performance”’ for 1996— 
2000 in Table 4, Low- and Moderate- 
Income Housing Goal performance for 
Fannie Mae was consistently in the 44— 
46 percent range over the 1996-1999 
period, before jumping to a peak of 49.5 
percent in 2000. Freddie Mac’s 
performance started at a lower level, but 
then increased in several steps, from 
41—43 percent in 1996-1998 to 46.1 
percent in 1999, and a record level of 
49.9 percent in 2000. That was the only 
year prior to 2001 in which Freddie | 
Mac’s performance exceeded Fannie 
Mae’s performance on this goal. 

Based on the then current counting 
rules, including the bonus points and 
‘TAF, as shown under “official 
performance” in Table 4, Low- and 
Moderate-Income Housing Goal 
performance was 51.5 percent for 
Fannie Mae in 2001, 51.8 percent in 
2002, and 52.3 percent in 2003. For 
Freddie Mac, performance was 53.2 
percent in 2001, 50.5 percent in 2002, 
and 51.2 percent in 2003. 

Immediately beneath the official Low- 
and Moderate-Income Housing Goal - 
performance percentages in Table 4 are 
figures showing the GSEs’ low- and 
moderate-income purchase percentages 
on a consistent basis for the entire 
1996-2003 period. The assumptions 
used were the counting rules 
established in HUD’s Housing Goals 
2000 final rule except that bonus points 
and the Freddie Mac TAF (which were 


terminated at the end of 2003) are not 
applied. These figures are termed the 
“2001-2003 baseline assumptions.” For 
1996-2000 these figures differ from the 
official performance figures because 
they incorporate the revised counting 
procedures described under point (c), 
above, which were not reflected in the 
official performance figures at that time. 
For 2001-2003 both sets of figures 
incorporate the revised counting 
procedures, but the baseline does not 
incorporate the bonus points and the 
Freddie Mac TAF. 

In terms of the 2001—2003 baseline 
measure, both Fannie Mae’s and Freddie 
Mac’s low- and moderate-income - 
performance reached its maximum in 
2000 (Fannie Mae at 51.3 percent and 
Freddie Mac at 50.6 percent). Baseline 
performance fell somewhat for both 
GSEs in 2001, 2002, and 2003. Fannie 
Mae’s baseline performance last year 
exceeded the level attained in 1999, but 
Freddie Mac’s performance fell to the 
lowest level since 1998. 

Overall, both GSEs’ performance 
exceeded HUD’s Low- and Moderate- 
Income Housing Goals by significant 
margins in 1996-1999, and by wide 
margins in 2000. New, higher goals were 
established for 2001-2003, and despite 
somewhat lower performance than the 
level attained in 2000, both GSEs’ 


official performance exceeded the new 


goal levels in each year 2001-2003, with 
the inclusion of the bonus points and 
the TAF. 

The decline in baseline performance 
in 2001-2003 can be attributed in large 
measure to the mortgage refinance wave 
that occurred in those years. Fannie 
Mae’s overall volume of mortgage 
purchases (in terms of numbers of 
housing units) rose from 2.2 million in 
2000 to 4.7 million in 2001, 6.4 million 
in 2002, and then to 10.1 million in 
2003. Similarly, Freddie Mac’s volume 
rose from 1.6 million in 2000 to 3.3 
million in 2001, 4.3 million in 2002, 
and then to 5.8 million in 2003. For 
each GSE the increase in volume each 
year can be largely attributed to 
increases in purchase volumes for 
refinance mortgages relative to home 
purchase mortgages. For each GSE, the 
fraction of mortgages that qualified as 
Low- and Moderate-Income was less for 
refinance mortgages than for home 
purchase mortgages. 

For 2005-2008, HUD is expanding the 
affordability estimation of units with 
missing affordability information. In 
addition to multifamily units, the GSEs 
will also be able to use estimates of 
affordability for single-family rental 
units with missing rents and owner- 
occupied units with missing borrower 
incomes for determining goal credit. 


HUD is also increasing the amount of 


the maximum allowed for affordability 


estimation for multifamily units. 


Beneath the 2001-2003 baseline 
figures in Table 4 is another row of 
figures designated “‘With 2005 
Assumptions.” These figures show the 
effects of applying 2000 Census data 
and the new specification of MSAs 
released by OMB in 2003 to the 
measurement of Low- and Moderate- 
Income purchase percentages with the 
same counting rules that were used for 
the 2001-2003 baseline in Table 4. The 
effect is to reduce the Goal-qualifying 
percentage by an average of 0.6 
percentage points for Fannie Mae and 
0.7 percentage points for Freddie Mac, 
over the 1999-2002 period. 


However, for 2003, the effects are just 
the opposite—these assumptions 
increased Fannie Mae’s performance by 
0.8 percentage point (from 48.7 percent 
to 49.5 percent) and Freddie Mac’s 
performance by 0.3 percentage point 
(from 45.0 percent to 45.3 percent). The 
difference in the direction of this impact 
between 1999-2002 and 2003 may be 
due to the need to apply estimation 
techniques in 1999-2002 but not in 
2003. For 1999-2002 HUD had to 
estimate the effect based on data 
geocoded according to 1990 census tract 
definitions, while for 2003 the data were 
geocoded to 2000 census tracts. Further 
insight will be provided by analysis of 
data for 2004 and further years. 


c. Low- and Moderate-Income Home 


. Purchase Subgoal 


The Department has determined to 
establish a Subgoal of 45 percent for 
each GSE’s purchases of home purchase 
mortgages on single-family owner- 
occupied properties in metropolitan 
areas which are for low- and moderate- 
income families in 2005, with this 
Subgoal rising to 46 percent in 2006 and 
47 percent in both 2007 and 2008. 


The purpose of this Subgoal is to 
encourage the GSEs to increase their 
acquisitions of home purchase loans for 
low- and moderate-income families, 
many of whom are expected to enter the 
homeownership market over the next 
few years. Table 5 provides basic 
information on both the GSEs’ low-mod 
performance and the primary market’s 
low-mod performance for the years 1999 
to 2003. Since the same format will be 
followed for the other housing subgoals, 
several points are made about the 
information in the Table 5, prior to 
discussing the low-mod subgoal. 
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Average Performance Data. In 
addition to individual year data, various 
averages of annual performance are 
provided at the bottom of Table 5 
(1999-2003, 2001-2003, and 2002- 
2003); these averages provide a useful 
context for examining the feasibility of 
the subgoals and the degree to which 
they call for performance that is above 
past market levels. This table provides 
a picture of how much the low-mod 
_ subgoal targets move the GSEs above 
past market levels and how much ofa 
‘stretch each subgoal will be for each 
GSE (as compared with that GSE’s past 
performance). As will become clear 
below, Fannie Mae and Freddie Mac 
have shown different past performances, 
which means that the subgoal targets 
will appear to have different impacts on 
these two institutions. 

Definitions of Primary Market. HUD’s 
basic market definition is the 
conventional conforming market 
without B&C loans; in other words, the 
_ A-minus loans in the subprime market 
are included in the market definition 
but the more risky B&C portion is not 
included (see Appendix D of the final 
rule for further discussion of this). In its. 
report for Freddie Mac, ICF indicated 
that small loans (those less than 
$15,000) should be excluded from any ° 
analysis that dealt with loans that might 
be available for purchase by the GSEs. 
Therefore, data are provided in Table 5 
for (a) the market without B&C loans 
and (b) the market without’both B&C 
and small loans less than $15,000. As 
shown in Table 5, dropping small loans 
reduces the low-mod share of the 
conventional conforming market by 
about one-half percentage point. 

Projected 2000-Based Data. Table 5 is 
based on projected data that 
incorporates both 2000 Census 
geography and the new OMB 
definitions. Thus, the goals-qualifying 
percentages in this table differ from 
those reported earlier in this Preamble, 
the latter being historical, 1990-Census- 
based percentages. HUD had to 
reapportion the data for the years prior 
‘ to 2003. For 2003, both HMDA and GSE 
data were defined in terms of 2000 
Census geography, so no 
reapportionment was necessary; for this 
reason, the 2003 data are probably the 
most accurate. With these basics, the 
results for the low-mod subgoal can now 
be briefly summarized as follows: 

Low-Mod Subgoals Compared With 
Market. The 45-percent subgoal for the 
first year (2005) is approximately two 
percentage points above 1999-2003 and 
2001-2003 average market performance, 
one percentage point above 2002-2003 
average market performance, and 0.6 
percent (market without B&C loans) to 


0.2 percent (market without both B&C 
and small loans) below peak market 
performance. The 46-percent subgoal for 
2006 would add one percentage point to 
these comparisons, while the 47-percent 
subgoal for 2007 and 2008 would add 
two percentage points. For example, the 
47-percent subgoal is approximately 
three percentage points above 2002-— 
2003 average market performance, and 
1.4 percent (market without B&C loans) 
to 1.8 percent (market without both B&C 
and small loans) above peak market 
performance. 


Low-Mod Subgoals Compared With Past 
Freddie Mac Performance. To reach the 45- 
percent 2005 subgoal, Freddie Mac would 
have to improve its performance’ by 3.0 
percentage points over its 2001—2003 average 
low-mod performance of 42.0 percent, by 1.8 
percentage points over its 2002-2003 average 
low-mod performance of 43.2 percent, and by 
0.8 percent over its previous peak 
performance of 44.2 percent in 2003. To 
reach the 47-percent subgoal, Freddie Mac 
would ‘have to improve its performance by 
3.8 percentage points over its 2002—2003 
average low-mod performance, and by 2.8 
percent over its previous peak performance. 

Low-Mod Subgoals Compared With Past 
Fannie Mae Performance. To reach the 45- 
percent 2005 subgoal, Fannie Mae would 
have to improve its performance by 0.7 
percentage points over its 2001-2003 average 
low-mod performance of 44.3 percent; Fannie 
Mae would meet the 45-percent subgoal 
based on its 2002-2003 average low-mod 
performance of 45.6 percent and its previous 
peak low-mod performance of 47.5 percent in 
2003. To reach the 47-percent subgoal, 
Fannie Mae would have to improve its 
performance by 2.7 percent over its 2001-— 
2003 average performance and by 1.4 
percentage points over its 2002-2003 average 
performance; Fannie Mae would meet the 47- 
percent subgoal based on its previous peak 
performance of 47.5 percent in 2003. 


The low-mod subgoal targets will be 
more challenging for Freddie Mac than 
Fannie Mae. The type of improvement 
needed to meet the new low-mod 
subgoal targets was demonstrated by 
Fannie Mae during 2001-2003, as 
Fannie Mae increased its low-mod 
purchases from 40.1 percent of its 
single-family-owner business in 2000 to 
43.6 percent in 2002 to 47.5 percent in 
2003, as shown in Table 5. The 
approach taken is for the GSEs to obtain 
their leadership position by staged 
increases in the subgoals; this will 
enable the GSEs to take new initiatives 
in a correspondingly staged manner to 
achieve the new subgoals each year. 
Thus, the increases in the housing 
subgoals are sequenced so that the GSEs 
can gain experience as they improve 
and move toward the new higher 
subgoal targets. 

Section 4.b. above of this preamble, 
and Section I.3 of Appendix A to this 


rule, discuss the reasons why the 
Department is establishing the Subgoal 
for low- and moderate-income loans, as 
follows: (1) The GSEs have the resources 
and the ability to lead the market in 
providing mortgage funding for low- 
and moderate-income families; (2) 
except for Fannie Mae’s recent 
performance, the GSEs have historically 
(over periods such as 1993-2003, 1996-— 
2003, and 1999-2003) not led the 
market, even though they have had the 
ability to do so; (3) troublesome 
disparities in our housing and mortgage 
markets indicate a continuing need for - 
increased GSE activity; and (4) there are 


‘ample opportunities for the GSEs to 


improve their low- and moderate- 
income performance in the home 
purchase market. 

Although single-family owner- 
occupied mortgages comprise their 
principal line of business, Freddie Mac 
has always lagged behind the primary 
market in financing mortgages for low- 
and moderate-income families. Over the 
past three years Fannie Mae has closed 
its historical gap with the market and 
now leads the primary market in 
funding mortgages for low- and 
moderate-income families. Because 
home purchase loans account for a 
major share of the GSEs’ purchases, the 


_establishment of this Subgoal will aid 


their performance under the overall 
Low- and Moderate-Income Housing 
Goal. 

For the foregoing reasons, the 
Department believes that the GSEs, and 
particularly Freddie Mac, can do more 
to raise the share of their home loan 
purchases serving low- and moderate- 
income families. This can be 
accomplished by building on efforts that 
the enterprises have already started, 
including their new affordable lending 
products, their many partnership efforts, 
their outreach to inner city 
neighborhoods, their incorporation of 
greater flexibility into their 
underwriting guidelines, and their 
purchases of seasoned CRA loans. A 
wide variety of quantitative and 
qualitative indicators indicate that the 
GSEs have the resources and financial 
strength to improve their affordable 
lending performance enough to lead the 
market serving low- and moderate- 
income families. 


d. Summary of Comments 


The majority of comments that 
addressed the housing goals focused on 
the highest goal in year 2008 for the 
Low- and Moderate-Income Housing 
Goal. While some commenters, such as 
affordable housing policy advocacy - 
groups and housing and consumer 
coalitions, expressed support for more 
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aggressive goals, stating that the goals 

should be set to challenge the GSEs to 

do more, most commenters expressed 
concerns about possible adverse affects 
on middle-income borrowers, including 
the potential for higher costs and for 
unrealistic goals to lead to credit _ 
allocation to the lower end of the 
housing market, thereby hindering the 
GSEs’ ability to serve all homebuyers. 
Other concerns included issues related 
to HUD’s market share methodology 
analysis and the effects of single-family 
refinance loans in high refinance years 
on the GSEs’ ability to meet the higher 
goals. Many commenters recommended 
that HUD exempt refinances from the 
goals performance calculation. As 
described earlier in this rule, HUD is 
seeking public comments on how to 
address the effects of refinance loans © 
when this annual volume is high. In 
addition, some expressed the belief that 
overly aggressive goals could weaken 
the FHA insurance program and could 
encourage over-investment in rental 

- housing at a time when multifamily 
vacancy rates are high. HUD has 
addressed these concerns in earlier 
sections of this final rule preamble. 
Others felt that higher goal levels will 
encourage more investor-owned rental 
units that harm communities. Both 
Fannie Mae and Freddie Mac objected 
to the higher goal level for the Low- and 
Moderate-Income Goal. Each disputed 
HUD’s market share analysis, citing the 
uncertainty of data, for example the size 
of the multifamily market, and the 
uncertainty about future economic - 
conditions. Freddie Mac stated that 
HUD overestimated the low/mod market 
share by 4 percent. Both GSEs also 
stated that it was inappropriate to base 
the goals at the high end of market share 
ranges. Freddie Mac stated that this 
approach ignores the year-to-year 
variability of the market. Appendix D to 
this rule responds to these market issues 
raised by the GSEs. 

With regard to the Low- and 
Moderate-Income Home Purchase 
Subgoal, most commenters did not 
address the subgoal levels proposed by 
HUD, and none specifically addressed 
the proposal levels for the Low- and 
Moderate-Income Subgoal. For those - 
that did mention the subgoals, the 
comments were mixed with about half 
supportive of the subgoal proposals in 
general and half believing the subgoal 
levels were too high. Both GSEs 
commented on HUD’s proposed 
subgoals. Fannie Mae stated that the 
levels were higher than any values 
observed in HMDA from 1999-2002, 
and that the concept was duplicative of 

’ the overall goal structure. Freddie Mac 


stated that HUD should withdraw the 
home purchase subgoals or HUD should 
re-estimate the market using reasonable 
assumptions and set both the goal and 
subgoal levels no higher than the 
midpoint of the resulting ranges. 


e. HUD’s Determination 


The Low- and Moderate-Income 
Housing Goal established in this final 
rule is reasonable and appropriate 
having considered the factors set forth 
in FHEFSSA. For 2001-2003, HUD set 
the level of the housing goal 
conservatively, relative to the 
Department’s market share estimates, in 
order to accommodate a variety of 
economic scenarios. Moreover, current 
examination of the gaps in the mortgage 
markets, along with the estimated size 
of the market available to the GSEs, 
demonstrate that the number of 
mortgages secured by housing for low- 
and moderate-income families is more 
than sufficient for the GSEs to achieve 
the new goal. 

Therefore, having considered all the 
statutory factors including housing 
needs, projected economic and 
demographic conditions for 2005 to 
2008, the GSEs’ past performance, the 
size of the market serving low- and 
moderate-income families, and the 
GSEs’ ability to lead the market while 
maintaining a sound financial 
condition, HUD has determined that the 
annual goal for mortgage purchases 
qualifying under the Low- and 
Moderate-Income Housing Goal will be 
52 percent for 2005, 53 percent in 2006, 
55 percent in 2007, and 56 percent in 
2008. This reflects a reduction in the 
upper end of the market share range 
from 57 percent to 56 percent since 
HUD’s publication of its proposed rule, 
resulting from changes in estimating 
market share as described at the end of 
section 3 (a), above, and in section F of 
Appendix D to this rule. - 

Further, the Department is 
establishing a Subgoal for each GSE’s 
purchases of home purchase mortgages 
on single-family owner-occupied 
properties in metropolitan areas which 
are for low- and moderate-income 
families of 45 percent in 2005, with this 
Subgoal rising to 46 percent in 2006, 
and 47 percent in both 2007 and 2008. 
The reasons for increasing the Low- and 
Moderate-Income Housing Goal are 
discussed in sections a and b, above, 
and the reasons for establishing a Home 
Purchase Subgoal at the stated levels are 
set forth in section c. 

While the GSEs have lagged the 
primary market in financing owner and 
rental housing for low- and moderate- 
income families, they appear to have 
ample room to improve their 


performance in that market. A wide 
variety of quantitative and qualitative 
indicators demonstrate that the GSEs 
have the expertise, resources and 
financial strength to improve their low- 
and moderate-income lending 
performance, including lending for Jow- 
and moderate-income home purchases, 
and achieve the levels of the goals being 
established. 


6. Central Cities, Rural Areas, and Other 
Underserved Areas Housing Goal, 
§ 81.13 


This section discusses the 
Department’s consideration of the 
statutory factors in arriving at, and the 
comments received on, the new housing 
goal levels for the Central Cities, Rural 
Areas, and Other Underserved Areas 
Goal, which focuses on areas currently 
underserved by the mortgage finance 
system. After consideration ofthe ~ 
factors and the comments received, this 
final rule establishes the goal for the 
percentage of dwelling units to be 
financed by each GSE’s mortgage 
purthases at 37 percent in 2005, 38 
percent in 2006 and 2007, and 39 
percent in 2008. 

The 1995 final rule provided that 
mortgage purchases count toward the 
Underserved Areas Housing Goal if such 
purchases finance properties that are 
located in underserved census tracts. At 
24 CFR 81.2 of HUD’s current 
regulations, HUD defines “underserved 
areas” for metropolitan areas (in central 
cities and other underserved areas) as 
census tracts where either: (1) The tract 
median income is at or below 90 percent 
of the area median income (AMI); or (2) 
the minority population is at least 30 
percent and the tract median income is 
at or below 120 percent of AMI. The 
AMI ratio is calculated by dividing the 
tract median income by the MSA 
median income. The minority 
percentage of a tract’s population is 
calculated by dividing the tract’s 
minority population by its total 
population. For properties in non- 
metropolitan (rural) areas, mortgage 
purchases have counted toward the 
Underserved Areas Housing Goal where 
such purchases finance properties that 
are located in underserved counties. As 
discussed above under the heading , 
“Definitions” in this final rule, HUD is 
changing this specification from the 
county level to the census tract level. 
Mortgages will count toward the 
Underserved Areas Housing Goal where 
such purchases finance properties that 
are located in census tracts were either 
(1) the median income in the tract does 
not exceed 95 percent of the greater of 
the median incomes for the non- 
metropolitan portions of the state or the 
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non-metropolitan portions of the nation 
as a whole, or (2) minorities comprise at 
least 30 percent of the residents of the 
tract and the median income in the tract 
does not exceed 120 percent of the 
greater of the median incomes for the 
non-metropolitan portions of the state or 

the non-metropolitan portions of the 
nation as a whole. 

The level for the Underserved Areas 
Housing Goal is based on 2000 Census 
data on area median incomes and 
minority percentages for census tracts, 
MSAs, and the non-metropolitan 
portions of states and of the entire 
nation. HUD’s analysis, which is set 
forth below and described in greater 
detail in Appendix B to this rule, is 
based on 2000 census data. The effect of 
using 2000 census data rather than 1990 
data to determine whether areas are 
underserved increases the percentage of 
the GSEs’ mortgage purchases in 
underserved areas by an estimated 
average of 5 percentage points for 
Fannie Mae and 4 percentage points for 
Freddie Mac, based on the geographic 
locations of properties financed by the 
GSEs’ mortgage purchases in 1999 
through 2003. This change reflects 
geographical shifts in population 
concentrations by income and minority 
status from 1990 to 2000. 

After analyzing the statutory factors, 
HUD is: (a) establishing a Goal of 37 
percent for the percentage of the total 
number of dwelling units financed by 
each GSE’s mortgage purchases for 


properties located in underserved areas 
for 2005, 38 percent for 2006 and 2007, 
and 39 percent for 2008; (b) establishing 
census tracts as the spatial basis for 
establishing whether properties in non- 
metropolitan (rural) areas count toward 
the Underserved Areas Housing Goal, in 
place of counties as in the definition 
stated above, for the reasons described 
below; and (c) also establishing a 
Subgoal of 32 percent of the total 
number of dwelling units financed by 
each GSE’s purchases of home purchase 
mortgages in metropolitan areas for 
properties located in underserved areas 
of metropolitan areas for 2005, rising to 
33 percent for 2006 and 2007, and 34 
percent for 2008. 

A short discussion of the statutory 
factors reviewed follows. Additional 
information analyzing each.of the 
statutory factors is provided in 
Appendix B to this rule, “Departmental 
Considerations to Establish the 
Underserved Areas Housing Goal,” and 


_ Appendix D to this rule, “Estimating the 


Size of the Conventional Conforming 
Market for each Housing Goal.” 


a. Market Estimate for the Underserved 
Areas Housing Goal 


The Department estimates that 
dwelling units in underserved areas will 
account for 35-39 percent of total units 
financed in the overall conventional 
conforming mortgage market during the 
period 2005 through 2008. HUD has 
developed this range, rather than a 
specific point estimate, to accommodate 


the projected effects of different 
economic and affordability conditions 
that can reasonably be anticipated. HUD 
estimates that the underserved areas 
market averaged 39 percent between 
1999 and 2002. 


b. Past Performance of the GSEs Under 
the Underserved Areas Housing Goal 


As discussed above, a number of 
changes in goal-counting procedures 
were adopted as part of HUD’s Housing 
Goals 2000 final rule. Thus it is 
necessary to provide information using 
several different measures in order to 
track changes in the GSEs’ performance 
on the Underserved Areas Housing Goal 
over the 1996-2003 period. These are 
shown in Table 6.15 The same changes 
in counting rules described for the Low- 
and Moderate-Income Housing Goal are 
applicable to the Underserved Areas 
Housing Goal. 

BILLING CODE 4210-27-P 


15 The Freddie Mac 2002 figures in Table 6 differ 
from the corresponding figures in Table 4 in HUD’s 
Proposed Rule. Subsequent to publication of the 
Proposed Rule, HUD discovered that HUD had 
credited some units toward Freddie Mac’s : 
Underserved Areas Housing Goal in 2002 that had 
been previously counted toward the goal in 2001. 
The units were associated with a large year-end 
Freddie Mac mortgage purchase transaction in 
2002. Because HUD’s regulations prohibit double 
counting, HUD has recalculated Freddie Mac’s 2002 
Underserved Areas Housing Goal performance. The 
recalculation also reflects correction of some coding 
errors discovered in HUD’s recent review. With the 
recalculation, Freddie Mac fell slightly short of its 
2002 Underserved Areas Housing Goal. 
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Based on the counting rules in effect 
at that time, as shown under “official 
performance”’ for 1996-2000 in Table 6, 
Underserved Areas Housing Goal 
performance for Fannie Mae generally 
fluctuated between 27 and 29 percent 
over the 1996-1999 period, before rising 
to a peak of 31.0 percent in 2000. 
Freddie Mac’s performance started at a 
lower level, but then increased in 
several steps, from 25—26 percent in ~ 
1996-1998, to 27.5 percent in 1999, and 
a record level of 29.2 percent in 2000. 
Freddie Mac’s performance in 1999 was 
the only year prior to 2001 in which it 
exceeded Fannie Mae’s performance on 
this Goal. 

Based on counting rules in effect for 
2001-2003, including the bonus points 
and the TAF, as shown under “official 
performance” in Table 6, Underserved 
Areas Housing Goal performance for 
Fannie Mae was 32.6 percent in 2001, 
32.8 percent in 2002, and 32.1 percent 
in 2003. Performance for Freddie Mac 
was 31.7 percent in 2001, slightly less 
than 31.0 percent in 2002, and 32. 7 
percent in 2003. 

Immediately beneath the official 
Underserved Areas Housing Goal 

- performance percentages in Table 6 are 
figures showing the GSEs’ purchase 
percentages under this Goal on a 
consistent basis for the entire 1996— 
2003 period. The assumptions used 

_ were the counting rules established in 
- HUD’s Housing Goals 2000 final rule, 

except that bonus points and the 

Freddie Mac TAF (which terminated at 

the end of 2003) are not applied. These 

figures are termed the ‘2001-2003 

baseline” assumptions. For 1996-2000 

these figures differ from the official 
performance figures because they 
incorporate the revised counting 
procedures, which were not reflected in 
the official performance figures at that 
time. For 2001-2003 both sets of figures 
incorporate the revised counting 
procedures, but the baseline does not 
incorporate the bonus points and 

Freddie Mac TAF. 

In terms of the 2001-2003 baseline 
measure, both Fannie Mae and Freddie 
Mac’s Underserved Areas Housing Goal 
performance reached its maximum in 
2000 (Fannie Mae at 31.0 percent and 
Freddie Mac at 29.2 percent) before 
declining somewhat over the 2001-2003 
period. Both GSEs’ baseline 
performance in 2001-2003 exceeded the 
level attained in 1999. : 

Overall, both GSEs’ official 
performance exceeded their 
Underserved Areas Housing Goal by 
significant margins in 1996-1999, and 
by wide margins in 2000. New, higher 
Goals were established for 2001-2003, 
and despite somewhat lower 


performance than the level attained in 
2000 (largely due to the 2001—2003 
refinance wave), both GSEs’ 
performance exceeded the new Goal 
levels in 2001 and 2003; Fannie Mae © 
also exceeded its goal in 2002, while 
Freddie Mac fell slightly short. 
Appendix B to this rule includes‘a 
comprehensive analysis of the GSEs’ 
performance in funding mortgages for 
single-family-owner properties in 
underserved areas. (The data reported 
there are based on 2000 Census 
geography, which produces underserved 
area figures slightly over five percentage 
points higher than 1990-based 
geography.) Both GSEs have lagged the 
market in funding properties located in 
underserved neighborhoods. Between 
1999 and 2003, 28.3 percent of Freddie 


_Mac’s purchases of home loans financed 


properties in underserved 
neighborhoods, as did 30.0 percent of 
Fannie Mae’s purchases—compared 
with 31.4 percent of home purchase 
loans originated in the conventional 
conforming market (excluding B&C 
loans). Thus, Freddie Mac performed at 
90 percent of the market level, while 
Fannie Mae performed at 96 percent of 
the market level. In 2003, underserved 
areas accounted for 29.0 percent of 
Freddie Mac’s purchases, 32.0 percent 
of Fannie Mae’s purchases, and 32.5 
percent of market originations. 

In evaluating the GSEs’ past 
performance, it should be noted that 
while borrowers in underserved 
metropolitan areas tend to have much 
lower incomes than borrowers in other 
areas, this does not mean that GSE 
mortgage purchases in underserved 
areas must necessarily be mortgages on 
housing for lower income families. 
Between 1999 and 2001, housing for 
above median-income households 
accounted for nearly 60 percent of the 


- single-family owner-occupied mortgages 


that the GSEs purchased in underserved 
areas. 

Beneath the 2001-2003 baseline 
figures in Table 6 are two additional _ 
rows of figures designated ‘‘2005 
Assumptions.” These figures show the 
effects of applying 2000 census data and 
the new specification of MSAs released 
by OMB in 2003 to the identification of 
underserved areas for purposes of 
measuring historical GSE goal 
performance. The second of the two 
rows also incorporates the effects of the 
Department’s proposed change from 
counties to census tracts as the basis for 
identifying underserved areas outside of 
metropolitan areas beginning in 2005. 

HUD'’s determination of underserved 
areas for purposes of computing the 
GSEs’ performance on the Underserved 
Areas Housing Goal has, through 2003, 


been based on area median incomes and 
area minority percentages from the 1990 


_ Census. HUD applied the existing 


numerical thresholds for minority 
percentages and median incomes to 
2000 Census data and ascertained that 
the proportion of underserved census 
tracts and the proportion of housing 
units in underserved census tracts in 
metropolitan areas both have increased 
significantly from 1990 levels: from 47.6 
percent to 51.3 percent of census tracts 
underserved and from 44.3 percent to 
48.7 percent of population in 
underserved census tracts (including the 
effects of the 2003 re-specification of 
Metropolitan Statistical Areas). 
Comparable shifts at the county level 
in non-metropolitan areas were found to 
be of much smaller magnitude. Further, 
HUD estimated the spatial distribution 
of GSE mortgage purchases across 
metropolitan census tracts and non- 
metropolitan counties for recent years. 
The findings were that for 2000, 2001, 
2002, and 2003, Fannie Mae’s 
performance figures are an estimated 7.2 
percentage points, 6.0 percentage 
points, 5.5 percentage points, and 5.1 
percentage points higher in terms of 
2000 Census geography than with 1990 
Census geography. The corresponding 
figures for Freddie Mac are 5.6 
percentage points, 5.1 percentage 
points, 5.1 percentage points, and 3.9 
ercentage points larger, respectivel 
definitions, the figures for Fannie Mae 
are reduced by 0.7 percentage point in 
2000, 2001, and 2002, and for Freddie 


’ Mac by 0.7, 0.8, and 0.7 percentage 


point, respectively. The differences 
between county-based performance and 
tract-based performance were much 
smaller in 2003, with the latter faHing 
below the former by only 0.2 percentage 
point for Fannie Mae and exceeding the 
former by 0.1 percentage point for 
Freddie Mac last year. As previously 
noted in the discussion of the Low- and 
Moderate-Income Housing Goals, the 
smaller differences between these two 
approaches in 2003 than in 2000-2002 
may be due to the need to apply 
estimation techniques in 2000-2002 but 
not in 2003. 


c. Underserved Areas Home Purchase 
Subgoal 


The Department believes the GSEs 
can play a leadership role in 
underserved markets. To facilitate this 
leadership, the Department is 
establishing a Subgoal of 32 percent for 
each GSE’s acquisitions of home 
purchase mortgages on properties 
located in the underserved census tracts 
of metropolitan areas for 2005, rising to 
33 percent in 2006 and 2007, and 34 


{ 
| 


Federal. Register /Vol. 


69, No. 211/ Tuesday, November 2, 2004/Rules and» Regulations 63617 


percent in 2008. The purpose of this 
Subgoal is to encourage the GSEs to 
improve their purchases of mortgages 
for homeownership in underserved 
areas, thus providing additional credit 
and capital for neighborhoods that 
historically have not been adequately 
served. As discussed in Appendix A to 
this rule, the GSEs have the ability to 
lead the primary market for single- 
family-owner loans, which is their 
“bread-and-butter” business. Both GSEs 
have been dominant players in the 
home purchase market for years, 
funding 61 percent of the single-family- 
owner mortgages financed between 1999 
and 2002. Through their many new 
product offerings and their various 
‘partnership initiatives, the GSEs have 
shown that they have the capacity to 
operate in underserved neighborhoods. 


Even though they'have the ability to 
lead the market, they have not done so, 
as both GSEs have lagged behind the 
primary market in serving underserved 
areas. As shown in Table 7, underserved 
areas (based on 2000 Census geography) 
accounted for 29.4 percent of Freddie 


* Mac’s purchases of home purchase 


mortgages in 2003, 32.0 percent of 
Fannie Mae” purchases, and 32.5 
percent of market originations.'® The 


16 HUD will begin defining underserved areas 
based on 2000 Census geography and new OMB 
definitions of metropolitan areas in 2005, the first 
year of the proposed rule. As explained in 
Appendix B of the proposed GSE Rule, the 2000-* 
based definition of underserved areas includes 
5,372 more census tracts in metropolitan areas than 
the 1990-based definition, which means the GSE- 
market comparisons had to be updated to 
incorporate tract designations from the 2000 
Census. Therefore, for the years 1999, 2000, 2001, 


following points can be made about the 
data presented in Table 7 regarding the 
underserved areas subgoal: 

BILLING CODE 4210-27-P 


and 2002, HUD used various apportionment 
techniques to re-allocate 1990-based GSE and 
HMDA data into census tracts as defined by the 
2000 Census. (Since 2003 HMDA and GSE data 
were gathered in terms of 2000 Census geography, 
no apportionment was required for that year.) 
Switching to the 2000-based tracts increases the 
underserved area share of market originations by 
about five percentage points. Between 1999 and 
2002, 30.3 percent of mortgage originations 
(without B&C loans) were originated in underserved 
tracts based on 2000 geography, compared with 
25.2 percent based on 1990 geography. As shown 
in Table B.8 of Appendix B of this Final Rule, the 
underserved areas share of each GSE’s purchases 
also rises by approximately five percentage points. 
Thus, conclusions about the GSEs’ performance 
relative to the market are similar whether the 
analysis is conducted in terms of 2000 Census 
geography or 1990 Census geography. 
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Underserved Areas Subgoals 


Compared With Market. The 32-percent _ 


subgoal for the first year (2005) is 
approximately one percentage point 
above 1999-2003 and 2001-2003 
average market performance (based on 
the market defined without B&C and 
small loans) and approximately at the 
2002-2003 average market performance 
and the previous peak market 
performance. The 33-percent subgoal for 
2006 and 2007 would add one 
percentage point to these comparisons, 
while the 34-percent subgoal for 2008 
would add two percentage points. For 
example, the 34-percent subgoal is 
approximately three percentage points 
above both 1999-2003 and 2001-2003 
average market performance, 1.8 percent 
(market without B&C loans) to 2.4 
percent (market without both B&C and 
small loans) above 2002-2003 average 
market performance, and 1.5 percent 
(market without B&C loans) to 1.8 
percent (market without both B&C and 
small loans) the market’s previous peak 
performance in 2003. 


Underserved Areas Subgoals Compared 
With Past Freddie Mac Performance. To 
reach the 32-percent 2005 subgoal, Freddie 
Mac would have to improve its performance 
by 2.7 percentage points over its 2001-2003 
average underserved areas performance of 
29.3 percent, by 1.6 percentage points over 
its 2002-2003 average underserved areas 
performance of 30.4 percent, and by 0.3 
percent over its previous peak performance 
of 31.7 percent in 2002. To reach the 34- 
percent subgoal, Freddie Mac would have to 
improve its performance by 3.6 percentage 
points over its 2002—2003 average 
underserved areas performance, and by 2.3 
percent over its previous peak performance. 
As noted in Table 7, Freddie Mac’s 
performance jumped from 27.3 percent in 
2001 to 31.7 percent in 2002, only to fall back 
to 29.0 percent in 2003. Thus, the 32-percent 
subgoal for 2005 is three percentage points 
above Freddie Mac’s most recent experience 
(29.0 percent). However, as noted above, 
Freddie Mac’s 31.7-percent performance in 
2002 is only 0.3 percentage points below the 
32-percent subgoal for 2005. 

Underserved Areas Subgoals Compared 
With Past Fannie Mae Performance. To reach 
the 32-percent 2005 subgoal, Fannie Mae 
would have to improve its performance by 
0.6 percentage points over its 2001-2003 
average underserved areas performance of 
31.4 percent; Fannie Mae would meet the 32- 
percent subgoal based on its 2002-2003 
average underserved areas performance of 
32.2 percent and its previous peak 
underserved areas performance of 32.3 
percent in 2002. To reach the 34-percent 
subgoal, Fannie Mae would have to improve 
its performance by 2.6 percent over its 2001— 
2003 average performance, by 1.8 percentage 
points over its 2002-2003 average 
performance, and by 1.7 percent over its 
previous peak performance of 32.3 percent in 
2003. 


As with the other two home purchase 
subgoals, the underserved areas subgoal 
targets will be more challenging for 
Freddie Mac than Fannie Mae, 
particularly given Freddie Mac’s low 
performance (29.0 percent) during the 
most recent year (2003). Again, the type 
of improvement needed to meet the new 
underserved areas subgoal targets was 
demonstrated by Fannie Mae during 
2001-2003, as Fannie Mae increased its 
underserved areas purchases from 29.0 
percent of its single-family-owner 
business in 2000 to approximately 32 
percent in both 2002 and 2003. As noted 
above for the low-mod subgoals, staged 
increases in the underserved areas 
subgoal enable the GSEs to obtain their 
leadership position by gaining 
experience as they improve and move 
toward the new higher subgoal targets. 

The type of improvement needed to 
meet this new underserved area subgoal 
was demonstrated by Fannie Mae 
during 2001 and 2002. During 2001, 
underserved area loans declined as a 
percentage of primary market 
originations (from 31.7 to 30.7 percent), 
but they increased as a percentage of 
Fannie Mae’s purchases (from 29.0 to 
29.8 percent); and during 2002, they 
increased further as a percentage of 
Fannie Mae’s purchases (from 29.8 to 
32.3 percent), placing Fannie Mae at the 


market level. 


Section 4.b. above of this preamble 
and Section I.4 of Appendix B to this 
rule discuss the reasons why the 
Department is establishing a Subgoal for 


‘home purchase mortgages in 


underserved areas, namely: (1) the GSEs 
have the resources and the ability to 
lead the market in providing funding in 
underserved neighborhoods; (2) the 
GSEs lag the underserved areas market, 
even though they have the ability to 
lead; (3) troublesome disparities in our 
housing and mortgage markets indicate 
a continuing need for increased GSE 
activity; and (4) there are ample 
opportunities for the GSEs to improve 
their underserved area performance in 
the home purchase market. 

Although single-family owner- 
occupied mortgages are the GSEs’ 
principal line of business, the GSEs 
have lagged behind the primary market 
in financing properties in underserved 
areas. For the foregoing reasons, HUD 
believes that the GSEs can do more to 
raise the share of their home loan 
purchases in underserved areas. This 
can be accomplished by building on 
efforts that the GSEs have already 
started, including their new affordable 
lending products, their many 
partnership efforts, their outreach to 
inner city neighborhoods, their 
incorporation of greater flexibility into 


their underwriting guidelines, and their 
purchases of seasoned CRA loans. - 
A wide variety of quantitative and 
qualitative indicators demonstrate that 
the GSEs have the resources and 
financial strength to improve their 
affordable lending performance enough 
to lead the market in underserved areas. 


d. Summary of Comments 


The Department received no 
comments that specifically addressed 
the level of the Underserved Areas Goal. 
The majority of commenters that offered 
opinions on the level of the housing 
goals focused on the high year (2008) of 
the Low- and Moderate-Income Goal. 
Where commenters did mention the 
Underserved Area Goal, their remarks 
were in the context of better targeting 
through changes in the definition of 
underserved areas. HUD also received 
no comments specific to the 
Underserved Area Home Purchase 
Subgoal. Both Fannie Mae and Freddie 
Mac commented on the level of the 
Underserved Area Goal. Fannie Mae 
stated that its replication of HUD’s 
market sizing assumptions did not 
justify an Underserved Area Goal of 38 
or 40 percent. For example, Fannie Mae 
noted that in reaching a goal level of 40 
percent, HUD relied on the most 
unlikely owner-occupied underserved 
share of 30 percent, a level reached only 
once in the past 11 years. With respect 
to the Underserved Area Subgoal, 
Fannie Mae stated generally that 
subgoals risk unintended consequences 

,and that HUD has proposed subgoals in 
excess of the opportunity and business 
mix seen in the market. Freddie Mac 
commented in general that all the goals 
and subgoals were set beyond what the 
primary market is likely to originate. 
With respect to the underserved areas - 
market share, Freddie Mac estimates 
that the core ranges are 3—4 percentage 
points below the upper limits of the 
Department’s projected ranges. 


e. HUD’s Determination 


The Underserved Areas Housing Goal 
established in this final rule is 
reasonable and appropriate having 
considered the factors set forth in 
FHEFSSA. For 2001-2003, HUD set the 
level of the housing goal conservatively, 
relative to the Department’s market 
share estimates, in order to 
accommodate a variety of economic 
scenarios. Moreover, current 
examination of the gaps in the mortgage 
markets, along with the estimated size 
of the market available to the GSEs, 
demonstrate that the number of 


“mortgages secured by housing in 


underserved areas is more than 
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sufficient for the GSEs to achieve the 
new goal. 

Therefore, having considered all the 
statutory factors including housing 
needs, projected economic and 
demographic conditions for 2005 to 
2008, the GSEs’ past performance, the 
size of the market serving low- and 
moderate-income families, and the 
GSEs’ ability to lead the market while 
maintaining a sound financial ~- 


condition, HUD has determined thai the’ 


annual goal for mortgage purchases 
qualifying under the Underserved Areas 
Housing Goal will be 37 percent for 
2005, 38 percent for 2006 and 2007, and 
39 percent for 2008. 

Further, the Department is 
establishing a Subgoal of 32 percent for 
each GSE’s acquisitions of home 
_ purchase mortgages on properties 
located in the underserved census tracts 


of metropolitan areas for 2005, rising to - 


33 percent in 2006 and 2007, and 34 
percent in 2008. This reflects a 
reduction in the upper end of the 
market share range from 35 percent to 
34 percent since HUD’s publication of 
its proposed rule, resulting from 
changes in estimating market share as 
described at the end of Section 3.a. 
above, and in Section G of Appendix D 
to this rule. 

The reasons for increasing the 
Underserved Areas Housing Goal are 
discussed in Sections a. and b. above, 
and for establishing a Home Purchase 
Subgoal at the stated levels in section c. 
While the GSEs have lagged the primary 
market in funding loans in underserved 
areas, they appear to have ample room 
to improve their performance in that 
market. A wide variety of quantitative 
and qualitative indicators demonstrate 
that the GSEs have the expertise, 
resources, and financial strength to 


17 The Freddie Mac 2002 figures iTable 8 differ 
from the corresponding figures in Table 5 in HUD’s 
Proposed Rule. Subsequent to publication of the 
Proposed Rule, HUD discovered that HUD had 
credited some units toward Freddie Mac’s Special 
Affordable Housing Goal in 2002 that had been 
previously counted toward the goal in 2001. The 
units were associated with a large year-end Freddie 
Mac mortgage purchase transaction in 2002. 
Because HUD’s regulations prohibit double 
counting, HUD has recalculated Freddie Mac’s 2002 
Special Affordable Housing Goal performance. The 
recalculation also reflects correction of some coding 
errors discovered in HUD’s recent review. 


improve their low- and moderate- 
income lending performance, including 
lending for home purchases in 
underserved areas, and achieve the 
levels of the goals being established. 


7. Special Affordable Housing Goal, 
§ 81.14 


This section discusses the 
‘Department’s consideration of the 
statutory factors in arriving at, and the 
comments received on, the new housing 
goal level for the Special Affordable 
Housing Goal, which targets mortgages 
on housing for very low-income families 
and low-income families in low-income 
areas. After consideration of these 
statutory factors and the comments 
received, this final rule establishes the 
goal for the percentage of dwelling units 
to be financed by each GSE’s mortgage 
purchases at 22 percent in 2005, 23 
percent in 2006, 25 percent in 2007, and 
27 percent in 2008. 

After analyzing the statutory factors, 
HUD has determined to establish: (a) a 
Goal of 22 percent for the percentage of 
the total number of dwelling units 
financed by each GSE’s mortgage 
purchases that are for special affordable 
housing, affordable to very low-income 
families and families living in low- 
income areas for 2005, rising to 23 
percent in 2006, 25 percent in 2007, and 
27 percent in 2008; (b) a Subgoal of 17 
percent of the total number of each 
GSE’s purchases of home purchase 
mortgages in metropolitan areas that are 
for housing affordable to very low- 
income families and low-income 
families in low-income areas for 2005 
and 2006, rising to 18 percent in 2007 
and 2008; and (c) a Subgoal of 1 percent 
of each GSE’s combined annual average 
mortgage purchases in 2000, 2001, and 
2002, for each GSE’s special affordable 


mortgage purchases that are for 
multifamily housing in 2005-2008. 

A short discussion of the statutory 
factors for establishing the Special 
Affordable Housing Goal follows. 
Additional information analyzing each 
of the statutory factors is provided in 
Appendix C, “Departmental 
Considerations to Establish the Special 
Affordable Housing Goal,” and 
Appendix D, “Estimating the Size of the 
Conventional Conforming Market for 
each Housing Goal.” 


a. Market Estimate for the Special 
Affordable Housing Goal 


The Department estimates that 
dwelling units serving very low-income 
families and low-income families living 
in low-income areas will account for 
23-27 percent of total units financed in 
the overall conventional conforming 
mortgage market during the period 2005 - 
through 2008. HUD has developed this 
range, rather than a point estimate, to 
account for the projected effects of 
different economic conditions that can 
reasonably be anticipated. HUD also 
estimates that the special affordable 
market averaged 28 percent between 
1999 and 2002. 


b. Past Performance of the GSEs under 
the Special Affordable Housing Goal 


As discussed above, a number of 
changes in goal-counting procedures 
were adopted as part of HUD’s Housing 
Goals 2000 final rule. Thus, it is 
necessary to provide information using 
several different measures in order to 
track changes in performance on the 
Special Affordable Housing Goal over 
the 1996-2003 period. These are shown 


‘in Table 8.17 
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_ Based on the counting rules in effect 
at that time, as shown under “official 
performance”’ for 1996-2000 in Table 8, 
~ Special Affordable Housing Goal 
performance for Fannie Mae generally 
fluctuated in the range between 14 and 
17 percent over the 1996-1999 period, 
before rising to a peak of 19.2 percent 
in 2000. Freddie Mac’s performance 
started at a lower level, but then 
increased in several steps, from 14-16 
percent in 1996-1998 to 17.2 percent in 
1999, and to a record level of 20.7 
percent in.2000. That was the only year 
prior to 2001 in which Freddie Mac’s 
performance exceeded Fannie Mae’s 
performance on the Special Affordable 
9Housing Goal. 

Based on counting rules in effect for 
2001-2003, as shown under “official 
performance” in Table 8, Special 
Affordable Housing Goal performance 
for Fannie Mae was 21.6 percent in 
2001, 21.4 percent in 2002, and 21.2 
percent in 2003. Official performance 
for Freddie Mac was 22.6 percent in 
2001, 20.4 percent in 2002, and 21.4 
percent in 2003. 

Immediately beneath the official 
Special Affordable Housing Goal 
performance percentages in Table 8 are 
figures showing the GSEs’ special 
affordable purchase percentages on a 
consistent basis for the entire 1996— 
2003 period. The assumptions used 
were the counting rules established in 
HUD’s Housing Goals 2000 final rule, 
except that bonus points and the 
Freddie Mac TAF (which were 
terminated at the end of 2003) are not 
applied. These are termed the “‘2001- 
2003 baseline” assumptions. In terms of 
this measure, both Fannie Mae and 
Freddie Mac’s special affordable 
performance reached its maximum-in 
2000 (Fannie Mae at 21.4, percent and 
Freddie Mac at 21.0 percent) before 
declining somewhat in 2001, and then 
declining further in 2002 and 2003. 
Both GSEs’ baseline performance in 
2003 exceeded the level attained in 

1999. 

Overall, both GSEs’ performance 
exceeded HUD’s Special Affordable 
Housing Goals by significant margins in 
1996-1999, and by wide margins in 
2000. New, higher Goals were 
established for 2001-2003, and despite 
somewhat lower performance than the 
level attained in 2000 (largely due to the 
2001-2003 refinance wave, as discussed 
under the Low- and Moderate-Income 
Housing Goal), both GSEs’ performance 
exceeded the new Goal levels in 2001-— 
2003. 

The Special Affordable Housing Goal 
is designed, in part, to ensure that the ~ 


GSEs maintain a consistent focus on 
serving the-low- and very low-income 
portion of the housing market where 
housing needs are greatest. Appendices 
A and C to this rule use HMDA data and 
GSE loan-level data for home purchase’ 
mortgages on single-family owner- 
occupied properties in metropolitan 
areas to compare the GSEs’ performance 
in special affordable lending to the 
performance of depositories and other 
lenders in the conventional conforming 
market. There are two main findings 
with respect to the special affordable 
category. 

First, Freddie Mac and Fannie Mae 
have historically lagged depositories 
and the overall market in providing 
mortgage funds for special affordable 
borrowers over periods, such as 1993— | 
2003, 1996-2003, and 1999-2003. 
Between 1993 and 2003, 12.2 percent of 
Freddie Mac’s mortgage purchases were 
for special affordable borrowers, 13.3 
percent of Fannie Mae’s purchases, 15.4 
percent of loans originated by 
depositories, and 15.5 percent of loans 
originated in the conventional 
conforming market (without estimated 
B&C loans). During the period between 
1999 and 2003, the GSEs’ performance 
was approximately 90 percent of the 
market’special affordable loans 
accounted for 15.1 percent of Fannie 
Mae’s purchases, 14.5 percent of 
Freddie Mac’s purchases, and 16.2 
percent of loans originated in the © 
conforming market. (See Table 9, which 
is based on 2000 Census geography.) 

Second, while both GSEs have 
improved their performance over the 
past few years, Fannie Mae has made 
more progress than Freddie Mac in 
erasing its gap with the market. During 
2003, the special affordable share of 
Fannie Mae’s purchases was 17.7 
percent, which was above the market 
share of 16.8 percent. In 2003, the 
special affordable share of Freddie 
Mac’s purchases was 16.2 percent. 

Section G in Appendix A to this rule 
discusses the role of the GSEs both in 
the overall special affordable market 
and in the different segments (single- 
family owner, single-family rental, and 
multifamily rental) of the special 
affordable market. The GSEs’ special 
affordable purchases accounted for 41 
percent of all special affordable owner 
and rental units that were financed in 
the conventional conforming market 


_between 1999 and 2002. The GSEs’ 41- 


percent share of the special affordable 
market was below their 55-percent share 
of the overall market. Even in the owner 
market, where the GSEs account for 61 
percent of the market, their share of the 


special affordable market was only 52 
percent. As noted above, Fannie Mae 
led the primary market in funding 
special affordable home loans during 
2003. On the other hand, Freddie Mac 
continued to lag that market in 2003. 
The data indicate that there is room for 
Freddie Mac to improve its. performance 
in purchasing affordable home loans at 
the lower-income end of the market. 


The rental market (including both 1- 
to 4-family rental properties and 
multifamily rental properties) is 
especially important in the 
establishment of the Special Affordable 
Housing Goal for Fannie Mae and 
Freddie Mac because of the relatively 
high percentage of rental units meeting 
the Special Affordable Housing Goal. 
For example, between 1999 and 2002, 
51 percent of units financed by Fannie 
Mae’s rental mortgage purchases met the 
Special Affordable Housing Goal, 
representing 46 percent of units counted 
toward the Special Affordable Housing 
Goal, during a period when rental units 
represented only 18 percent of its total 
purchase volume. For Freddie Mac, 50 
percent of units financed by rental 
mortgage purchases met the Special 
Affordable Housing Goal, representing 
41 percent of units counted toward the 
Special Affordable Housing Goal, during 
a period when rental units represented 
only 16 percent of its total purchase 
volume. 


c. Special Affordable Home Purchase 
Subgoal 


The Department believes the GSEs 
can play a leadership role in the special 
affordable market generally, and the 
home purchase special affordable 
market in particular. Thus, the 
Department is establishing a Subgoal of 
17 percent for each GSE’s purchases of 
home purchase mortgages for special 
affordable housing located in 
metropolitan areas for 2005 and 2006, 
rising to 18 percent in 2007 and 2008. 


The purpose of this Subgoal is to 
encourage the GSEs to improve their 
purchases of home purchase mortgages 
on special affordable housing, thus 
expanding homeownership 
opportunities for very-low-income 
borrowers and low-income borrowers in 
low-income areas, including minority 
first-time homebuyers who are expected 
to enter the housing market over the 
next few years. Table 9 provides 
information needed to compare the 
special affordable subgoal targets with 
past market and GSE performance. 
BILLING CODE 4210-27-P 
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Special Affordable Subgoals 
Compared With Market. The 17-percent 
subgoal for the first year (2005) is 
approximately one percentage point 
above the 1999-2003, 2001-2003, and 
2002-2003 average market performance. 
The 17-percent subgoal is at the 
previous peak market performance (the 
1999, 2000, and 2003 markets without 
B&C loans were about 17 percent) or 
slightly below the previous peak market 
performance (based on 2003 market 
without both B&C and small loans). The 
18-percent subgoal for 2007 and 2008 
would add one percentage point to these 
figures. Thus, the 18-percent subgoal is 
approximately two percentage points 
above the 1999-2003, 2001-2003, and 
2002-2003 average market performance 
of approximately 16 percent. The 18- 
percent subgoal is one percentage point 
above the previous peak market 
performance (the 1999, 2000, and 2003 
markets without B&C loans were about 
17 percent) or 1.5 percentage points 
above the previous peak market 
performance based on the 2003 market 
without both B&C and small loans. 

Special Affordable Subgoals 
Compared With Past Freddie Mac 
Performance. To reach the 17-percent 
2005 subgoal, Freddie Mac would have 
to improve its performance by 1.9 
percentage points over its 2001-2003 
average special affordable performance 
of 15.1 percent, by 1.3 percentage points 
over its 2002-2003 average special 
affordable performance of 15.7 percent, 
and by 0.8 percent over its previous 
peak performance of 16.2 percent in 
2003. To reach the 18-percent subgoal, 
Freddie Mac would have to improve its 
performance by 2.9 percentage points 
over its 2001-2003 average special 
affordable performance, 2.3 percent over 
its 2002-2003 average performance, and 
by about 1.8 percent over its previous 
peak performance. 

Special Affordable Subgoals 
Compared With Past Fannie Mae 
Performance. To reach the 17-percent 
2005 subgoal, Fannie Mae would have 
to improve its performance by 0.9 
percentage points over its 2001-2003 
average special affordable performance 
of 16.1 percent; Fannie Mae would 
essentially meet the 17-percent subgoal 
based on its 2002-2003 average special 
affordable performance of 16.8 percent 
and would surpass the 17-percent 
subgoal based on its peak special 
affordable performance of 17.7 percent 
in 2003. To reach the 18-percent 
subgoal, Fannie Mae would have to 
improve its performance by 1.9 percent 
over its 2001—2003 average performance 
and by 1.2 percentage points over its 
2002-2003 average performance; Fannie 
Mae would meet the 18-percent subgoal 


based on its peak performance of 17.7 
percent in 2003. 

As with the low-med and 
underserved areas subgoals, the special 
affordable subgoal targets will be more 
challenging for Freddie Mac than 
Fannie Mae. But, as with other goals, 
the type of improvement needed to meet 
the new special affordable subgoal 
targets was demonstrated by Fannie Mae 


during 2001-2003, as Fannie Mae 


increased its special affordable 
purchases from 13.4 percent of its 
single-family-owner business in 2000, to 
15.8 percent in 2002, to 17.7 percent in 
2003, as shown in Table 9. This subgoal 
is designed to encourage Fannie Mae 
and Freddie Mac to lead the special 
affordable market. As noted earlier, the 
approach taken is for the GSEs to obtain 
their leadership position by staged 
increases in the subgoals to enable the 
GSEs to gain experience as they improve 
and move toward the new higher 
subgoal targets. 

The section above on considerations 
in establishing the Low- and Moderate- 
Income Home Purchase Subgoal and 
Section D of Appendix C to this rule 
further discuss reasons why the 
Department set the Subgoal for special 
affordable loans. 

Both Fannie Mae and Freddie Mac 
questioned HUD’s authority under 
FHEFSSA to establish any subgoals 
within the Special Affordable Housing 
Goal. The GSEs noted that both sections 
establishing the Low- and Moderate- 
Income and the Underserved Areas 
Housing Goals include language that 
HUD “may establish separate specific 
subgoals within the goal under this 
section and such subgoals shall not be 
enforceable * * * .”” No such language 
appears in the section establishing the 
Special Affordable Housing Goal. The 
GSEs asserted that this omission is an 
indication that Congress intended to 
prohibit HUD from establishing any 
subgoals within the Special Affordable 
Housing Goal. 

HUD has also considered the GSEs’ 
claim that HUD lacks the statutory 
authority to impose any subgoals within 
the Special Affordable Housing Goal. 
These same arguments were presented 
by the GSEs during HUD’s 1995 
rulemaking establishing the housing 
goals. (See Housing Goals 1995 
proposed rule published on February 
16, 1995 at 60 FR 9154, and the final 
rule published on December 1, 1995 at 
60 FR 1846.) 

At that time, HUD stated that the 
absence of a similar subgoal provision 
under the Special Affordable Housing 
Goal section ‘‘is not an indication that 
subgoals or subcategories within the 
overall goal are prohibited; rather, such 


omission indicates that to the extent 
that subgoals or subcategories are 
promulgated for the Special Affordable 
Housing Goal, no bar exists to enforcing 
them.” (60 FR 61860.) The 1995 
Housing Goals final rule established an 
enforceable subgoal for multifamily 
mortgages within the Special Affordable 
Housing Goal; this subgoal has been in 
place each year since then. This final 
rule does not change this longstanding 
agency interpretation. 


d. Special Affordable Housing Goal: 
Multifamily Subgoals 


Based on the GSEs’ past performance 
on the Special Affordable Multifamily 
Subgoals, and on the outlook for the 
multifamily mortgage market, HUD 
proposed that these Subgoals be 
retained for the 2005-2008 period. 

Unlike the overall Goals, which are 
expressed in terms of minimum Goal- 
qualifying percentages of total units 
financed, these Subgoals for 2001-2003 
and in prior years have been expressed 
in terms of minimum dollar volumes of 
Goal-qualifying multifamily mortgage 
purchases. Specifically, each GSE’s 
special affordable multifamily Subgoal 
is currently equal to 1.0 percent of its 
average total (single-family plus 
multifamily) mortgage volume over the 
1997-1999 period. Under the proposal, 
the GSEs’ purchases of mortgages 
financing dwelling units in multifamily 
housing for calendar years 2005-2008 
will be 1.0 percent of the GSEs’ average 
annual dollar volume of mortgage 
purchases in the calendar vears 2000, 
2001, and 2002. The proposal would 
increase the subgoal levels by roughly 
90 percent compared to their current 
levels. Specifically, Fannie Mae’s total 
eligible multifamily mortgage purchase 
volume increased from $4.6 billion in 
1993 to $12.5 billion in 1998, and then 
jumped sharply to $18.7 billion in 2001, 
$18.3 billion in 2002, and $33.3 billion 
in 2003. As shown in Table 8, special 
affordable multifamily mortgage 
purchases followed a similar path, 
rising from $1.7 billion in 1993 to $3.5 
billion in 1998 and $4.1 billion in 1999, 
and also jumping sharply to $7.4 billion 
in 2001, $7.6 billion in 2002, and $12.2 
billion in 2003. As a result of its strong 
performance, Fannie Mae’s purchases 
have been at least twice its minimum 
subgoal in every year since 1997—247 
percent of the Subgoal in that year, 274 
percent in 1998, 315 percent in 1999, 
294 percent in 2000, and, under the new © 
Subgoal level, 258 percent in 2001, 266 
percent in 2002, and 426 percent in 
2003. 

Freddie Mac’s total eligible 
multifamily mortgage purchase volume 
increased even more sharply, from $0.2 
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billion in 1993 to $6.6 billion in 1998, 
and then jumped further to $11.8 billion 
in 2001, $18.3 billion in 2002, and $21.5 
billion in 2003. As shown in Table 8, 
special affordable multifamily mortgage 
purchases followed a similar path, 
rising from $0.1 billion in 1993 to $2.7 
billion in 1998, and also jumping 
sharply to $4.6 billion in 2001, $5.2 


billion in 2002, and $8.8 billion in 2003. 


As a result of its strong performance, 
Freddie Mac’s purchases have also been 
at least twice its minimum Subgoal in 
every year since 1998—272 percent of 
the Subgoal in that year, 228 percent in 
1999, 242 percent in 2000, and, under 
the new Subgoal level, 220 percent in 
2001, 247 percent in 2002, and 417 
percent in 2003. 

The Special Affordable Multifamily 
Subgoals set forth in this final rule are 
reasonable and appropriate based on the 
Department’s analysis of this market. 
The Department’s decision to retain 
these Subgoals is based on HUD’s 
analysis, which indicates that ; 
multifamily housing still serves the 
housing needs of lower-income families 
and families in low-income areas to a 
greater extent than single-family 
housing. By retaining the Special 
Affordable Multifamily Subgoal, the 
Department ensures that the GSEs 
continue their activity in this market, 
and that they achieve at least a 
minimum level of special affordable 
multifamily mortgage purchases that are 
affordable to lower-income families. 


e. Summary of Comments 


Comments regarding the Special 
Affordable Goal were received from 
numerous public advocacy groups and 
one trade association; however, only 
one public advocacy group commented 
on the level of the goal. The 
commenting group recommended that 
the 2004 Special Affordable Goal be 
maintained for the years 2005-2008. 

No comments specific to the Special 
Affordable Home Purchase Subgoal 
were received from the public. Fannie 
Mae provided an analysis as part of its 
comments that illustrated, for the years 
1999 through 2002, that the market did 
not perform up to the level of HUD’s 
proposed Special Affordable Home 
Purchase Subgoal. 

Regarding the Multifamily Special 
Affordable Subgoal, neither GSE 
objected to HUD’s proposed subgoal 
levels for 2005-2008. One trade 
organization suggested that the subgoal 
has outlived its original purpose and ~ 
should be discontinued. This 

organization stated that the subgoal was 
established to induce the GSEs to 
purchase multifamily loans at a time 
when heavy credit losses had caused 


them to back away from this market, 
and that the situation had changed 
greatly since then. The organization 
stated that the overall goals now 
provided sufficient incentive for the 
GSEs to focus on multifamily mortgage 
purchases. One multifamily lender 
expressed concern that increasing the 
Multifamily Special Affordable Subgoal 
will push the GSEs to extend credit to 
unqualified borrowers with poor quality 
properties that should not be eligible for 
long-term, low-cost financing. However, 
other commenters, including multiple 
public advocacy groups and a local 
government official, recommended that 
HUD increase the level of this subgoal. 
Several commenters specifically 
recommended that HUD set this subgoal 
between 2.5 percent and 3 percent of the 
GSEs’ purchases in preceding years. 
They noted that the GSEs have far 
exceeded the subgoal levels in recent 
years and said that a higher subgoai 
level is needed to promote additional 
multifamily lending. 


f. HUD’s Determination 


HUD concludes that the Special 
Affordable Housing Goal established in 
this final rule is reasonable and 
appropriate having considered the 
factors set forth in FHEFSSA. Current 
examination of the gaps in the mortgage 
markets, along with the estimated size 
of the market available to the GSEs, 
demonstrates that the number of 
mortgages secured by special affordable 
housing is more than sufficient for the 
GSEs to achieve the new goal. 

Therefore, having considered all the 
statutory factors including housing 
needs, projected economic and 
demographic conditions, the GSEs’ past 
performance, the size of the market 
serving low- and moderate-income 
families, and the GSEs’ ability to lead 
the market while maintaining a sound 
financial condition, HUD has 
determined that the Special Affordable 
Housing Goal will be 22 percent for 
2005, 23 percent for 2006, 25 percent for 
2007, and 27 percent for 2008. This 
reflects a reduction in the upper end of 
the market share range from 28 percent 
to 27 percent since HUD’s publication of 
its proposed rule, resulting from 
changes in estimating market share as 
described at the end of section 3.a, 
above, and in Section H of Appendix D 
to this rule. 

The reasons for increasing the Special 


. Affordable Housing Goal are discussed 


above in this preamble. Since the GSEs 
have historically lagged the primary 
market in purchasing loans on owner 
and rental properties that qualify as 
special affordable, they have ample 
room to improve their performance in 


that market. The GSEs’ mortgage 

purchases between 1999 and 2002 

accounted for 55 percent of the total 

(single-family and multifamily) 

conforming mortgage market, but they 

accounted for only 41 percent of the 
special affordable market. A wide 
variety of quantitative and qualitative - 
indicators demonstrate that the GSEs 
have the expertise, resources, and 
financial strength to improve their 
special affordable lending performance 
and to close their gap with the market. 

Further, the Department is 

establishing a Subgoal of 17 percent for 

each GSE’s acquisitions of home 
purchase mortgages for special 

affordable housing in 2005 and 2006, 

rising to 18 percent in 2007 and 2008. © 

The special affordable home purchase 

subgoal will ensure that Freddie Mac 

improves its performance enough not 
only to close its current gap with the 
primary market but also to place itself 
in a leadership position. The subgoal 
will also encourage Fannie Mae to 
improve further its current market- 
leading performance. A wide variety of 
quantitative and qualitative indicators 
demonstrate that the GSEs have the 
expertise, resources, and financial 
strength to improve their special 
affordable lending performance, 
including lending for home purchases 
for special affordable housing, and to 
achieve the levels of the subgoals being 
established. 

Finally, the Department is 
establishing each GSE’s Special 
Affordable Multifamily Subgoal at 1.0 
percent of its average annual dollar 
volume of total (single-family and 
multifamily) mortgage purchases over 
the 2000-2002 period. In dollar terms, 
the level of the subgoal is $5.49 billion 
per year in special affordable 
multifamily mortgage purchases for 
Fannie Mae and $3.92 billion per year 
in special affordable multifamily 
mortgage purchases for Freddie Mac. 
These Subgoals would be less than the 
actual special affordable multifamily 
mortgage purchase volume in 2001— 
2003 for both GSEs. Thus, the 
Department believes that they would be 
feasible for the 2005-2008 period. 

- HUD believes that the proposed 
increase in the dollar level of the 
Special Affordable Multifamily Subgoal 
balances the need to promote GSE 
activity in this segment with the need to 
provide some protection in the event of 
a decline in overali mortgage market 
activity. Because this goal is set as a 
dollar amount rather than as a share of 
business, overall declines in residential 
mortgage lending would make this goal 
harder to achieve. Setting the subgoal 
level based on the GSEs’ record 
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multifamily loan purchases during 
2000-2002 sets an appropriately high 
level for the next several years, in the 
Department’s view. In recent years _ 
Fannie Mae and Freddie Mac have each 
purchased multifamily mortgages in at 
least twice the subgoal amount. The 
increase in that subgoal dollar level 
should serve to provide a more 
meaningful floor to the level of 
multifamily lending during the 2005- 
2008 period. 


8. Missing Data/No-Doc Loans 


Overview. Accurate measurement of 
the GSEs’ performance under the three 
Housing Goals depends on the 
completeness of data on borrower 
income (or, in the case of non-owner- 
occupied units, the rent) and property 
location. With réspect to property 
location data, there was a less than one 
percent incidence of missing or 
incomplete geographical data between 
2000 and 2002 for mortgages purchased 
by the GSEs. The incidence of missing 
borrower income data has been 
greater—on the order of several percent 
each year. 

One reason for the increase in missing 
income data is the market’s recent 
increased use of mortgages, commonly 
called low documentation (Low Doc) 
and no documentation (No Doc) loans. 
These loans do not require the borrower 
to provide income information. In some 
cases, the borrower provides 
information on assets but not income 
because of circumstances that make 
assets easier to document. In other * 
instances, mortgages are originated 
entirely on the basis of a credit report, 
property appraisal, and cash for the 
downpayment. These mortgages 
typically require relatively large 
downpayments and may also require a 
higher interest rate than fully 
documented mortgages. 

The Housing Goals 2000 Final Rule 
provided that the GSEs may exclude 
from the denominator owner-occupied 
units which lack mortgagor income data 
and which are located in low- or 
moderate-income census-tracts, i.e., 
tracts whose median income is no 
greater than the median income of the 
metropolitan area, or for properties 
located outside of metropolitan areas, 
the larger of the median incomes of the 
county or the statewide non- 
metropolitan area (see 24 CFR 
81.15(d)).18 


18 For rental units, the 2000 Housing Goals Final 
Rule also established counting rules that allow the 
GSEs to estimate rents or exclude units from the 
denominator when rent data are missing. See 24 
CFR 81.15(e)(6)(i) on the rules applicable to 
multifamily units and 24 CFR 81.15(e)(6)(ii) on the 
rules for single-family rental units. 


In view of the increasing use of loans 
made without obtaining income , 
information from the borrower, there is 
a question whether HUD’s existing 
counting rules for missing-data 
situations are adequately reliable and 
create no more than a negligible 
statistical bias in the GSEs’ Housing 
Goals performance figures relative to the 
values that they would have if complete 
income data could be obtained, and 
whether a more precise method for 
imputing incomes could be employed. 
For this reason, HUD requested 
comments from the public about the 
desirability and feasibility of 
implementing a standard 
econometrically based method for 
imputing the income distribution of 
mortgages purchased by each GSE that 
lack income data, based on known 
characteristics of the loan and the 
census tract. 

Summary of Comments. Fannie Mae 
supported expanding affordability 
estimation to single-family rental and 
owner-occupied goal performance 
calculations and favored a more 
complex econometrically based 
affordability estimation methodology. 
For owner-occupied units Fannie Mae 
suggested a method based on the 
probability of mortgages/units 
qualifying for a goal based on census 
tract location. Fannie Mae stated that 
the multifamily affordability estimation 
methodology could also be applied to 
single-family rental units. Fannie Mae 
commented that if HUD were to adopt 
an econometrically based methodology, 
no limit should be placed on its 
implementation. With the current 
methodology, Fannie Mae requested 
that the limit for rental units be 
increased to 10 percent of total rental 
unit acquisitions. 

Freddie Mac commented that HUD 
should adopt a simpler approach to 
missing data. For example, HUD should 
allow the GSEs to remove units with 
missing incomes from the calculation of 
the housing goals. Freddie Mac 
reasoned that the market numbers used 
in establishing the Housing Goals omit 
missing data and that omitting missing 
data from a GSE’s performance would 
be consistent. Also, Freddie Mac stated 
that it historically has had a lower 
missing data rate than the market and 
that it has sufficient business related 
incentives to reduce missing data. 
Freddie Mac commented that any limits 
on adjustments for missing data should 
be related to overall missing data rates 
in the market, estimation parameters 
should be available at the beginning of 
the performance year, and estimation 
procedures should be simple and 
straightforward to implement. 


Several other organizations endorsed 
a standardized procedure for estimating 
affordability for those units missing rent 
or income data, including an 
econometrically based methodology. 
Two commenters stated that HUD 
should require only actual data for 
determining whether a unit is affordable 
or not. In addition, some commenters 
strongly recommended that HUD 
disallow goals credit for all no- 
documentation subprime loans because 
such loans are likely to be predatory. 

HUD’s Determination. Having 
considered the comments received, 
HUD has determined that permitting 
some level of estimation for affordability 
data is reasonable and consistent with 
statutory intent that the GSEs serve the 
affordable housing needs of families 
even if actual data are not available. 
With regard to some commenters’ 
objections that HUD should not permit 
the use of estimated data for—or even 
allow goals credit for—any loans that 
were underwritten for approval without _ 
borrower income data due to the 
potential for these loans to have 
predatory features, the Department does 
not find that these loans are inherently 
predatory in nature. Also, both GSEs 
have publicly announced that they will 
not finance any loans with predatory 
features, and the Department expects 
that they will continue to vigorously 
enforce these policies. Accordingly, this 
final rule implements several changes to 
the treatment of missing data. The first 
change amends § 81.15(d) of the General 
Requirements to provide an alternative 
treatment for single-family owner- 
occupied units where the mortgagor’s 
income is missing. As provided in 
§ 81.15(d), the GSEs may continue to 
exclude such units from the 
denominator as well as the numerator 
when they are located in census tracts 
with median income less than or equal 
to area median income according to the 
most recent census, up to a ceiling of 
one percent of total eligible units. 
Purchases in excess of the ceiling will 
be included in the denominator and 
excluded from the numerator if they are 
missing data. 

However, in lieu of using this 
procedure, HUD is making available to 
the GSEs in § 81.15(d) an alternative 
method for missing income treatment 
that provides the GSEs with the ability 
to apply a HUD-approved affordability 
estimation methodology to all single- 
family owner-occupied units with 
missing borrower income data up to a 
specified maximum. This alternative 
provision specifies an approach that 
recognizes the distribution of borrower 
incomes within census tracts in 
determining how to treat loans with 
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missing income data. Goal-qualifying 
units, by census tract, are estimated by 
multiplying the number of single-family 
owner-occupied units with missing 
borrower income information in 
properties securing mortgages 
purchased by the GSE, by the 
percentage of all single-family owner- 
occupied units from originations that 
would count toward achievement of the 
goal, as determined by HUD based on 
the most recent HMDA data available, 
for each census tract where the GSE 
acquired mortgage units. In establishing 
the maximum number of units where 
borrower income may be estimated 
under this alternative provision, HUD 
will apply two factors. The first of these 
is the rate of missing borrower income 
data for each census tract. This is 
calculated using HMDA data for the 
most recent years for which comparable 
data are available. The second factor is 
the number of single-family owner- 
occupied units purchased by a GSE 
during the performance year, by census 
tract. The maximum is calculated by 
multiplying the HMDA percentage of 
missing income data by the number of 
units that a GSE purchased in each tract. 
This number is summed up for all tracts 
to obtain the overall nationwide 
maximum for that GSE. HUD will 
provide each GSE with a dataset 
containing applicable tract-based 
HMDA missing income rates prior to the 
start of each year. The GSEs may choose 
which provision of § 81.15(d) they will 
use in any year. However, they may » »t 
combine the options available under 
this provision. If the maximum on 
missing single-family owner-occupied 
unit incomes is exceeded, the estimated 
goal-qualifying units will be adjusted by 
the ratio of the maximum amount 
divided by the total number of units 
with missing income information. 
Under each provision of § 81.15(d), 
units in excess of the specified 
maximum as well as units where 
affordability information is not available 
will remain in the denominator when 
calculating goal performance. 


HUD is also in this final rule revising 
§ 81.15(e)(6) to change the current 
maximum on the use of HUD-approved 
multifamily rent estimation data from 5 
percent to 10 percent. In analyzing the 
GSEs’ multifamily purchases for the 
past several years, HUD has determined 
that this change is statistically 
insignificant and will serve to promote 
further the financing of rental units that 
would otherwise be eligible for credit 
under the Housing Goals. In this final 
rule, HUD is also specifying a 
methodology that may be used to 
estimate affordability data for 


multifamily properties with missing 
rent data. This methodology is the same 
methodology that has been used in past 
years to estimate affordability data for 
multifamily properties with missing 
rent data. 

With regard to single-family one-to- 
four unit rental properties financed with 
loans that are missing affordability data, 
the Department finds that a lack of data 
should not act as a disincentive for the 
GSEs to serve markets that historically 
are important sources of affordable 
housing. Under HUD’s 2000 Rule, 

§ 81.15(e)(6)(ii) permits the GSEs to 
exclude these units from both the 
numerator and the denominator when 
neither income nor rental data are 
available. While this provision does not 
penalize the GSEs for financing these 
properties by requiring that they be 
counted in the denominator towards 
goal calculation, it also does not allow 
them to obtain Housing Goals credit for 
financing mortgages that tend 
disproportionately to serve affordable 
housing. In this final rule, HUD is 
retaining the exclusion provision at 

§ 81.15(e)(6)(ii) but is also adding an 
alternative provision that will permit 
the use of the same estimation 
methodology now used for multifamily 
loans with missing rent data. However, 
HUD is imposing separate maximum 
rates for the new provision as follows: 
a 5 percent maximum on unseasoned 
single-family rental units originated in 
the current year and a 20 percent 
maximum for seasoned loan units, that 
is, for loans that were originated more 
than 365 days prior to the date of 
acquisition by the GSE. HUD recognizes 


- the greater difficulty of obtaining rent 


information on units from mortgages 
originated a year or more prior to 
acquisition by the GSE. Therefore, HUD 
is allowing the higher maximum on 
affordability estimation for these units. 
As with the estimating provisions 
permitted under § 81.15(d), the GSEs 
may use only one of the provisions 
permitted under § 81.15(e)(6)(ii) in any 
year. 

In addition to the changes described 
herein, HUD is adding a provision to 
§§ 81.15(d)(2)(i), 81.15(e)(6)(i) and (ii) 
that permits the use of such other data 
source or methodology as may be 
approved by HUD. HUD is also 
clarifying that owner occupied units 
that exceed the maximum established 
under § 81.15(d)(2) for using any 
estimation methodology will remain in 
the denominator of the respective goal 
calculation. 


9. Double Counting of Seasoned 
Mortgages 


In addition to the preceding changes 
being made at this final rule stage, HUD 
is making a technical change to 
§ 81.16(c)(6) for purposes of clarity. 
Paragraph (c)(6) addresses the treatment 
of seasoned mortgages. The paragraph, 
as currently codified, is a long one- 
sentence paragraph. HUD believes that 
dividing this paragraph into two 
subparagraphs would improve 
comprehensibility and clarity. This 
change is intended to clarify the 
restriction on double counting of 
seasoned mortgages in § 81.16(c)(6), i.e., 
the restriction that prohibits the 
counting of a GSE’s purchase of a 
seasoned mortgage toward a goal where 
such mortgage has already been counted 
by the GSE toward the goal. This change 
makes clear that the restriction applies 
to all seasoned mortgages, regardless of 
whether any other counting rules under 
§ 81.16(c) also apply. Section 81.16(c)(6) 
in this final rule reflects this technical 
change. 


10. Bulk Purchases/Counting of 
Seasoned Loans 


Overview. In its May 3, 2004, 
proposed rule, HUD sought comment on 
whether its current definition of a 
“mortgage purchase” should be revised 
to ensure that transactions, especially 
large transactions, are appropriately 
counted under the law and in 
accordance with the purposes of 
FHEFSSA and the GSEs’ charter acts. 
HUD also sought comment on whether 
it should amend its counting rules at 24 
CFR 81.15 and 81.16 to ensure that the 
GSEs’ large-scale transactions further 
the requirements and purposes of the 
Housing Goals. 

For example, HUD asked if 
commenters believe the current 
counting rules are specific enough to 
determine which seasoned mortgage 
transactions, including large-scale 
transactions, are substantially 
equivalent to mortgage purchases. HUD 
sought these comments primarily in 
response to certain large-scale 
transactions of seasoned loans 
undertaken by both GSEs in late 2003 
for the purpose of meeting the 2003 
Housing Goals. HUD questioned 
whether such transactions furthered the 
purposes of FHEFSSA, especially since 
the transactions, including a transaction 
between Freddie Mac and Washington 
Mutual Bank (WaMu), contained an 
option for dissolution in the following 
year. HUD sought public comment on 
its counting rules and definitions to 
ascertain the effect of the GSEs’ bulk 
purchases, including those with special 
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terms or conditions, on the market and 
on affordable housing. 

Summary of Comments. HUD 
received several suggestions for revising 
its current definitions and counting 
rules. A trade association commented 
that HUD should specify the definition 
of mortgage purchase so as not to count 
transactions that are goals-oriented in 
form but not in substance. Some 
organizations commented that seasoned 
loans should be excluded from counting 
towards the goals altogether because 
they do not directly fund new housing 
supply. Likewise, some commenters 
believed that these transactions are _ 
contrary to the Charter requirement that 
the GSEs provide assistance to the 
secondary market on an on-going basis. 

One policy group asked that HUD | 
exclude loans with recourse clauses 
because these purchases do not alleviate 
risk from the market. Other commenters 
took the opportunity to request that the 
definitions and counting rules more 
closely match CRA loan definitions. 
These commenters did not suggest 
specific regulatory language for the 
definitions. 

HUD also received comments that 
supported counting bulk purchases that 
occur late in the year towards the goals. 
One trade association described the 
efficiencies gained from large-scale 
transactions. For example, the market 
for multifamily units is large and 
fragmented, and seasoned portfolio 
’ transactions are an efficient means for 
the GSEs to acquire smaller loans in the 
under 50-unit segment of the market. 
Some commenters cautioned that 
changing the definition of mortgage 
purchase or the counting rules to clarify 
the treatment of large-scale seasoned 
mortgage transactions could have 
negative unintended consequences. 

The GSEs responded to this issue 
with detailed comments. Fannie Mae 
stated that every mortgage purchase, 
whether executed through flow, large or 
seasoned transactions, contributes to its 
housing mission, and therefore, HUD 
should not change the qualification of 
mortgage purchases either for the size of 
the transaction or for the amount of 
seasoning involved. Fannie Mae also 
stated that large-scale mortgage 
purchases lower transactions costs for 
both the buyers and sellers of mortgages. 
Some lenders offer to sell the GSEs 
mortgages on a flow basis, but others 
prefer to bundle mortgages together and 
sell to the GSEs from their portfolios. 
Bulk transactions also serve the 
business needs of lenders who do not 
have a direct relationship with Fannie 
Mae. Fannie Mae said that two-thirds of 
its bulk purchases between 2001 and 
2003 were not for seasoned loans. 


Fannie Mae characterized the purchase 
of seasoned loans as an important 
component of the liquidity of current 
mortgages. Knowing that there is a ready 
market allows financial institutions to 
hold some of their assets in the form of 
mortgages, and affords them the . 
opportunity to sell these mortgages later 
to manage liquidity, improve 
profitability, strengthen their capital 
position, and manage certain risks. 

In addition to the market benefits of 
seasoned mortgages, Fannie Mae also 
discussed the practical relationship of 
seasoned loan treatment and goals 
performance. The GSEs need bulk 


_purchases of seasoned loans to meet the 


goals in years when the mix of business 
in the primary market deviates from the 
business mix anticipated at the time the 
goals were set. Fannie Mae pointed out 
that HUD cited late-year purchases of 
seasoned loans in the proposed rule as 

a useful method to meet the goals when 
market conditions change unexpectedly. 
Fannie Mae also discussed the attributes: 
of dissolvable securities, stating that 
lenders sometimes request the option to 
dissolve securities swapped with the 
GSEs. Fannie Mae said that dissolution 
options are common terms in the 
marketplace because dissolution options 
grant lenders greater control over their 
balance sheets, capital position, and 
other financial concerns. Fannie Mae 
indicated that lenders request these 
options because they obtain more 
favorable rates and can make more 
loans. 

Freddie Mac made many of the same 
points about bulk purchases of seasoned 
purchases as Fannie Mae and also 
discussed its recent bulk transaction 
with WaMu. For example, Freddie Mac 
commented that bulk purchases and 
dissolution options are common 
industry practices. Freddie Mac also 
stated that counting seasoned loans 
increased the value and liquidity of 
current loans. Knowledge that the GSEs 
stand ready to purchase mortgages 
under all market conditions gives other 
investors greater confidence because 
they have a viable exit strategy when 
providing funds to the real estate 
market. 

Freddie Mac indicated that bulk 
purchases are an essential means of 
achieving the goals when market 
conditions take an unexpected turn, 
such as the conditions leading to its 
transaction with WaMu in 2003. Freddie 
Mac pointed out that, unlike FHA, 
which can manage its business to the 
cap on insurance commitments set 
annually by Congress, Freddie Mac 
instead must respond to a dynamic 
market in which the nature and 
magnitude of loan originations are. 


volatile. In real time, it is extremely 
difficult to predict the volume and 
“mix” or proportion of goals-eligible 
mortgages those markets will produce. 
Market refinance forecasts for 2003 by 
Economy.com and Freddie Mac were off 
by over $2 trillion. Large transactions of 
mortgage purchases are essential 
because forecasts are not precise. 

With respect to its transaction in 2003 
with WaMu, Freddie Mac stated that it 
engaged in this transaction because 
HUD took a number of steps to strongly 
encourage the GSEs to participate in the 
small 5-50 multifamily mortgage 
market, including bonus points. The 
GSEs can only purchase on terms that 
sellers are willing to accept. Freddie 
Mac further stated that goals that force 
the GSEs to stretch their business mix 
in uncertain market conditions must 
eventually cause the GSEs to value some 
mortgages more than sellers do. Under 
these conditions, sellers will negotiate 
for more favorable terms. Freddie Mac 
stated that the seller ‘‘put” option in the 
WaMu transaction and a similar 
transaction with Citibank exemplify 
pro-seller terms and that these 
transactions advance the GSE’s 
regulatory purposes as well as meet the 
letter of the law. 

In response to concerns about the — 
options included in the swap, Freddie 
Mac stated that “‘it is the GSE’s 
affordable housing goal requirements, 
among other things, that give the sellers 


the negotiating power to obtain such 


options.” Both Fannie Mae and Freddie 
Mac concluded that HUD’s definition of 
a mortgage purchase and the counting 
rules should not be changed. 

HUD’s Determination. HUD 
considered the comments received, with 
particular focus on the GSEs’ comments 
regarding transactions that include 
dissolution options. HUD is concerned 
that transactions of this type, which 
both GSEs undertook in 2003 to achieve 
their affordable housing goals, are not 
fully consistent with the purposes of 
FHEFSSA, which are to award goals 
credit for mortgage purchases that 
increase market liquidity for affordable 
housing. When a seller can exercise its 


option to reverse or unwind a 


transaction and take back the mortgages 
within a specified time period, the 
transaction appears temporary in nature, 
and the liquidity that might result from 
the transaction also appears transitory. 
The drafters of FHEFSSA intended 
that the GSEs provide liquidity for 
affordable housing where such liquidity 
would otherwise not exist or where it 
would be less reliable. HUD is aware 
that even short-term liquidity, as may 
occur with dissolution options, can be 
of value to mortgage sellers, especially 
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for balance sheet management or other 
purposes, but sellers seeking such 
options are generally not constrained in 
locating short-term liquidity solutions, 
especially when these solutions are 
backed by seasoned mortgage loans. 

Further, HUD believes that placing no 
constraints on goals eligibility for 
transactions with dissolution options 
would have the effect of encouraging 
transactions that are so short-term as to 
_ be dissolvable almost immediately after 
they have been counted towards the 
housing goals. Such an outcome is 
clearly at odds with FHEFSSA. 

Therefore, HUD has determined to 
amend its counting rules to provide’that 
for units acquired in transactions with 
seller dissolution options to count 
toward the housing goals, such options 
must provide for a lockout period that 
prohibits the exercise of the dissolution 
option for at least one year from the date 
on which the transaction was entered 
into and the transaction cannot be 
dissolved during the one-year period. 
The Secretary may grant an exception to 
the minimum lockout period, in 
response to a written request from a 
GSE, if the Secretary determines that the 
transaction furthers the GSE’s statutory 
purposes and the purposes of FHEFSSA. 
Where a mortgage purchase involving a 
seller dissolution option has been 
counted toward the housing goals under 
a transaction subject to this provision, 
the transaction may not be dissolved 
(either by the exercise of the seller 
dissolution option, or by separate 
agreement entered into by the GSE and 
the seller) during the one-year minimum 
lockout period. If the seller of the 
mortgages and the GSE dissolve the 
transaction before that time, the 
transaction may no longer be counted 
toward the housing goals and the GSE’s 
performance must be adjusted in | 
accordance with this rule. 

The Department defines seller - 
dissolution option as an option for a 
seller of mortgages to the GSEs to 
dissolve or otherwise cancel a mortgage 
purchase agreement or loan sale. The 
Department, however, wishes to fully 
distinguish the arrangements 
established in these seller dissolution 
options from other types of agreements 
involving repurchases of securities or 
mortgages that involve the GSEs. For -- 
example, the GSE, as seller of a security, 
may agree to repurchase, or buy back, a 
previously sold mortgage-backed - 
security on a negotiated basis from the 
holder of the security. HUD’s regulation 
does not address that practice. Likewise, 
it does not address arrangements 
whereby a mortgage lender agrees to 
repurchase or replace a mortgage upon _ 
demand of the GSE if the mortgage ~ 


defaults. The provision also does not 
apply to repurchase and resale 
agreements where the GSE is the 
purchaser of the security. Rather, the 
transactions addressed by HUD’s 
regulation provide, as a term of the 
transaction, the mortgage lender/seller— 
and not the GSE—with the option of 
dissolving the transaction and having 
the mortgages returned to the mortgage 
lender/seller. 

HUD believes the one-year lockout 
period will prevent potential misuse of 
these transactions but will still allow 
sellers of mortgages to manage their 
portfolios in the medium and long term. 
The limit on dissolution options applies 
to all transactions because it is the 
potential for misuse, not the size of the 
transaction that could conflict with 
FHEFSSA. HUD will continue to 
monitor the-GSEs’ use of dissolution 
options to ensure that the one-year 
minimum lockout requirement is 
accomplishing its intended purpose. If 
there is a question about whether a 
particular transaction complies with the 
one-year minimum lockout requirement, 
HUD expects that the GSE will seek 
clarification from HUD regarding the 
appropriate treatment of that transaction 
under the counting rules. 

With regard to modifying its 
definition of a “mortgage purchase,” 
HUD has determined that defining 
mortgage purchases in terms of market 
effects would be cumbersome. The 
definition would have to be broad 
enough to encompass all of the statutory 
purposes, including market liquidity 
and market stability, and still narrow 
enough to exclude transactions that are 
legitimate in form but not in substance. 

Similarly, while some commenters 
suggested that HUD exclude seasoned 
mortgages from its definition or that 
HUD impose a credit risk threshold for 
awarding goals credit, HUD believes 


that these measures could have 


unintended consequences that could 
potentially harm market liquidity for 
affordable housing. For example, HUD 
has encouraged the GSEs to buy 
seasoned portfolios of CRA loans as an 
important source of liquidity for these 
loans. 


11. Responses to Other Issues Raised by 
Commenters Relating to the Housing 
Goals 


a. Feasibility Determinations 


Overview. Section 1336(b) of 
FHEFSSA, together with HUD’s current 
regulations, provides a process for 
determining that one or more goal levels 
are infeasible. This process may be 
initiated either by HUD or by a GSE; 
nothing in FHEFSSA or in HUD’s 


Tegulations limits a GSE’s ability to. 


request HUD to examine whether a 
particular goal may be infeasible. If 
HUD determines that a GSE has failed 
to meet a housing goal, or that there is 
a substantial probability that a GSE will 
fail to do so, HUD must notify the GSE 
and provide an opportunity for the GSE 
to respond. HUD must then determine 
whether or not the goal was feasible. If 
HUD determines that the goal was 
infeasible, then no further HUD action 
to enforce the goal is authorized. 


HUD’s proposed rule did not make 
any changes to the process for 
determining whether a goal was or was 
not feasible. However, HUD still 
received comments from both Fannie 
Mae and Freddie Mac regarding those 
provisions. 


Summary of Comments. Fannie Mae 
commented that “uncertainty regarding 
HUD’s potential feasibility 
determination would lead Fannie Mae 
and Freddie Mac to engage in whatever 
means necessary to meet the goals, 


_potentially resulting in market 


distortions.”’ Fannie Mae recommended 
that the goals be set at levels that are 
more likely to be seen in the 
marketplace, rather than at the high en 
of market estimates. 


Freddie Mac commented that an after- 
the-fact finding of “infeasibility” or an 
adjustment to the goals would not 
alleviate the burden imposed by 
unreasonable goals. Freddie Mac noted 
that it is very difficult to estimate the 
size and composition (or ‘‘goal mix’’) of 
the mortgage market in advance. 
Freddie Mac also expressed concern 
that an after-the-fact feasibility 
determination would require HUD to 
second-guess innumerable business 
decisions made by the GSEs, with no 
certainty as to how HUD would make 
such determinations. Finally, Freddie 
Mac stated that its reputation would 
suffer great harm during the time HUD 
considered its feasibility determination, 
and that this harm could not be undone. 


HUD’s Determination. The final rule 
does not make any changes to the 
process for determining whether a goal 
is infeasible for a particular year. 
Although HUD has never had to make 
a determination that a goal is infeasible, 
HUD believes that the process that is 
currently in place provides an effective 
framework for making a timely 
determination of infeasibility. If in the 
future it is necessary to make a 
determination of whether a goal is or 
was infeasible, HUD will make every 
effort to expedite the process in an effort 
to minimize any potential costs and 
uncertainty associated with the process. 
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b. Specification of Underserved Areas 


Summary of Comments. Several 
commenters suggested that HUD should 
redefine the Underserved Areas Goal. A 
consensus of these commenters stated 
that lowering the tract income criteria 
from 90 (120) percent to 80 (100) 
percent would make the Underserved 
Areas Goal consistent with CRA. Several 
of the commenters also stated that the 
current definition is too broad and that 
lowering the tract income criteria to 80 
percent or 100 percent when the 

minority population is greater than 50 
percent (as opposed to 30 percent 
currently) of the tract would focus the 
goal on truly underserved areas. One 
commenter suggested including a 
borrower income criteria, such as less 
than 80 percent of area median income, 
in the Underserved Areas Goal to 
further focus the goal on the 
underserved. 

HUD’s Determination. As discussed in 
Appendix B to this rule, HUD has 
determined not to go forward with 
redefining the Underserved Areas Goal 
at this time. 


c. Reconciling the CRA and the 
Affordable Housing Goals 


Summary of Comments. Several 
commenters from trade associations and 
policy organizations suggested that HUD 
could more sharply focus GSE activity 
on low- and moderate-income 
homebuyers by encouraging greater 
purchases of CRA loans. According to 
these commenters, this could be 
accomplished by establishing a new 
CRA goal or by establishing CRA 
subgoals under each of the current 
Housing Goals. 

The CRA requires depository 
institutions to help serve the credit 
needs of their communities and 
authorizes federal regulators to examine 
the level of lending, investment, and 
service that these institutions provide. 
Commenters noted that under section 
1335 of FHEFSSA, Fannie Mae and 
Freddie Mac are directed to ‘‘take 
affirmative steps to assist insured 
depository institutions to meet their 
obligations under the CRA which shall 
include developing appropriate and 
prudent underwriting standards, 
business practices, repurchase 
requirements, pricing, fees, and 
procedures.” These commenters noted, 
however, that under FHEFSSA, the 
definitions for key categories of 
borrowers served through affordable 
housing goals differ from those 
established for borrowers served under 
CRA. - 

Under FHEFSSA, the definition for 
“low income” is a borrower at or below 


80 percent of area median income, 
while for CRA purposes, the definition 
of “low-income” is a borrower at or 
below 50 percent of area median 


* income. Similarly, the affordable 


housing goal definition of a ‘‘moderate 
income” borrower is at or below 100 
percent of area median income, while 
for CRA purposes, ‘‘moderate income” 
is defined as at or below 80 percent of © 
median area income. 

Commenters pointed out that these 
definitional discrepancies create a 
mismatch between the loans made by 
the primary market institutions and 
those purchased by the GSEs to meet 
affordable housing goals. The result is 
that the GSEs can meet their goals by 
purchasing loans to borrowers in higher 
income ranges than those mandated 
under CRA, which may result in less 
liquidity available to primary mortgage 
market lenders to make additional low 
and moderate income loans. 

These commenters recommended that 
HUD find a way to resolve the apparent 
contradiction between the definitions. 


_ One commenter suggested that HUD has 


the authority to align the affordable 
housing goals with the CRA definitions 
without additional legislation. This 
commenter recommended that HUD 
require the GSEs to report low-income 
loans in two categories—‘‘low income” 
and ‘very low income’’—and conform 
the definitions of low-income and 
moderate income to the CRA 
definitions. 

Other commenters however, indicated 
that legislative correction would be 


"needed to accomplish such alignment. 


These commenters recommended that 
until that time, HUD should consult 
with federal bank and thrift regulators to 
determine the CRA-eligible market share 
and adjust the affordable housing goals 
for Fannie ul and Freddie Mac 
according] 

Sever recommended 
that HUD should consider establishing 
specific “CRA loan sub-goals” under the 
existing goals for the GSEs. One 
commenter suggested that HUD could 
create a new goal that requires the GSEs 
to purchase stated amounts of CRA- 
eligible home purchase mortgages, with 
low and moderate income subgoals 
based on the CRA measures. 

HUD’s Determination. After close 
review of this issue, HUD has 
determined that full harmonization 
between affordable housing goals and 
CRA definitions will require legislative 
action. Income brackets for the goals 
under FHEFSSA and under CRA are 
statutorily defined, and CRA definitions 
allow for much greater discretion by 
examiners to determine CRA scoring. 
For example, under CRA, the distinction 


between home improvement loans and 
small business loans secured by housing 
may not match HUD’s definitions of 
mortgage purchases. In contrast, HUD 
does not use a system of examiners to 
determine the goals eligibility of sellers 
dealing with the GSEs, and comparison 
areas are established through regulation. 

In light of these legal constraints, 
HUD will not make any changes to the 
housing goals to address CRA concerns 
at this time. 


d. Predatory Lending 


Summary of Comments. Certain 
commenters urged the Department to 
adopt predatory lending safeguards in 
the final rule that would prohibit 
Housing Goals credit for purchases of 
loans that included mandatory 
arbitration clauses or loans with - 
prepayment penalties beyond three 
years towards the goals. The GSEs did 
not specifically mention this issue in 
their comments to HUD. HUD’s 
proposed rule did not suggest changes 
to its existing GSE regulations that 
address predatory lending practices. 

HUD’s Determination. The 
Department continues to vigorously 
oppose specific lending practices that 
are predatory or abusive in nature. As 
stated in the 2000 rulemaking, the GSEs 
should seek to ensure that they do not 
purchase loans that actually harm 
borrowers and support unfair lending 
practices. In that rulemaking, the 
Department determined that the GSEs 
should not receive the incentive of goals 
credit for purchasing high cost 
mortgages, including mortgages with 
unacceptable features. 

The Department is authorized under 
24 CFR 81.16 to determine whether to 
provide full, partial, or no credit toward 
achievement of any of the housing goals 
for any transaction. The Department’s 
existing rules contain strong safeguards 
against abusive lending by excluding 
certain types of mortgages from 
counting towards the affordable housing 
goals. These include loans with 
excessive fees, and prepayment 
penalties in certain loans. 

The Department is aware that certain 
practices that were not enumerated in 
the regulations adopted in 2000, such as 
loans with prepayment penalties after 
three years and loans with mandatory 
arbitration clauses, often lock borrowers 
into disadvantageous loan products. The 
Department will rely on existing 
regulatory authorities to monitor the 
GSEs’ performance in this area. Should 
the Department later determine that 
there is a need to specifically enumerate 
additional prohibited predatory 
practices, it will address such practices 


-at a future time. 
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e. Minority Subgoals/Goals 


Summary of Comments. Among the 
many suggestions HUD received for 
subgoals and bonus points, several 
advocacy groups recommended that 
HUD directly target minority mortgage 
purchases such as those made to Native 
Americans. These groups note that 
homeownership rates are not equal 
across ethnic groups. Fewer Blacks and 
Hispanics own their own homes than 
the general population. Although the 
GSEs have made some progress in this 
area, the GSEs are still less likely to 
serve high minority areas than other 
lenders. In the view of these 
commenters, the absence of the GSEs 
has led to higher borrowing costs and 
harsher borrowing terms for minority 
borrowers because they are more likely 
to deal with nontraditional and 
predatory lenders. 

HUD’s Determination. Under 
FHEFSSA, HUD does not have statutory 
authority to establish goals beyond 
those enumerated in the statute. 
FHEFSSA directs HUD to establish a 
goal for underserved areas, and HUD’s 
goal includes census tracts with high 
concentrations of minority households 
(and with median income below a 
certain level) as one category of 
underserved area. The statute does not 
empower HUD to establish a goal based 
on the characteristics of borrowers, 
other than by income of borrower. 

Even without an explicit subgoal, 
HUD believes that the goals structure 
will address the concerns of minority 
borrowers. As discussed in the 
introduction, minorities and immigrants 
are a growing percentage of homebuyers 
and many more aspire to home 
ownership. Demographics dictate that 
these buyers will become increasing 
shares of the conventional conforming 
market. Requiring the GSEs to lead the 
market will encourage them to do even 
more to reach out to minorities. 


f. Technical Change to § 81.16(c)(7) 


In addition to the preceding changes 
being made at this final rule stage, HUD 
is making a technical change to 
§ 81.6(c)(7) to correct a cross-reference. 
Paragraph (c)(7) addresses the treatment 
of refinanced mortgages. The paragraph 
includes a reference to § 81.14(f), which 
is not related to refinanced mortgages. 
Section 81.16(c)(7) in this final rule is 
revised to correct this cross-reference. 


D. Subpart I—Other Provisions 
1. Overview—Verification and 
Enforcement To Ensure GSE Data 
Integrity 

HUD proposed to amend § 81.102. 
(Independent Verification Authority) of 


its regulations to incorporate certain 
data integrity procedures designed to 
ensure the accuracy, completeness, and 
timeliness of housing goal information ~ 
submitted by the GSEs to the 
Department. These procedures 
included: (1) A requirement that the 
GSEs provide a certification with their 
Annual Housing Activity Reports 
(AHAR) and such other reports, data 
submissions, and information that the 
Department may request in writing be 
certified; (2) a procedure to adjust 
current year-end errors, omissions, and 
discrepancies in data submissions to 
HUD; and (3) a procedure for correcting 
prior year overstatements of 
performance due to reporting errors, 
omissions, or discrepancies in a GSE’s 
AHAR. HUD also restated in the 
proposed amendment to § 81.102 the 
enforcement options and remedies 
under FHEFSSA and HUD’s regulations 
that could result from a determination 
that a GSE’s data submissions, 
information, or reports were not current, 
were incomplete, or otherwise 
contained an untrue statement of 


. material fact. 


In addition to comments provided by 
the GSEs, HUD received comments from 
groups that included mortgage lenders, 
non-profit and policy advocacy 
organizations, and trade associations. 
Most commenters supported the data 
verification provisions of the proposed 
rule. However, one mortgage lender 
stated that the proposed certification 
would impose a severe burden on the 
GSEs and lenders. Another suggested 
that the data integrity process should 
include some leeway for unintentional 
mistakes so that it does not become - 
burdensome. A trade association stated 
that HUD should not enact regulations 
that would put additional data integrity 
burdens on lenders. Fannie Mae and 
Freddie Mac provided detailed 
comments on each proposal. These 
comments are discussed more fully in 
the following sections. 


2. Independent Verification Authority— 
§ 81.102(a) 


As it proposed, the Department is 
retaining and recodifying the provisions 
of the current § 81.102(a) that provide 
that HUD may independently verify the 
accuracy and completeness of data, 
information and reports submitted by a 
GSE in addition to the Department’s 
existing authority to conduct on-site 
verifications and performance reviews. 
HUD is redesignating this section, as 
HUD proposed, as § 81.102(a). 


3. Certification—§ 81.102(b) 


To ensure the highest degree of 
corporate accountability, and to be 


consistent with the customary practice 
of regulators of financial institutions, 
the Department proposed that the GSEs 
be required to provide a certification 
with their AHAR reports and such other 
report(s), data submission(s), or 
information for which HUD requests 
certification in writing. HUD proposed a 
certification that consisted of the 


- following four parts: (1) The GSE 


Certifying Official has reviewed the 
particular AHAR, other report(s), data 
submission(s) or information; (2) to the 
best of the GSE Certifying Official’s 
knowledge and belief, the particular 
AHAR, other report(s), data 
submission(s), or information are 
current, complete, and do not contain 
any untrue statement of a material fact; 
(3) to the best of the GSE Certifying 
Official’s knowledge and belief, the 
AHAR or other report(s), data 
submission(s), and information fairly 
present in all material respects the 
GSE’s performance, as required to be 
reported; and (4) to the best of the 
Certifying Official’s knowledge and 
belief, the GSE has identified in writing 
any areas in which the GSE’s particular 
AHAR, other report(s), data 
submission(s), or information may differ 
from HUD’s written articulations of its 
counting rules including, but not 
limited to, the regulations under 24 CFR 
part 81, and any other areas of 
ambiguity. 

Summary of Comments. Fannie Mae 
and Freddie Mac commented on this 
proposal. Each expressed many similar 
objections to the certification language 
as proposed and offered many similar 
recommendations. For example, both 
GSEs stated that the certification 
language was overly broad and should 
be modified.to the form authorized in 
FHEFSSA for submissions to OFHEO; 
namely, that the report is true and 
correct to the best of such officer’s 
knowledge and belief. Each 
recommended that the words “fairly 
present” be deleted from the third 
proposed certification statement stating 
that these words are meaningful only in 
the context of Generally Accepted 
Accounting Practices (GAAP), which 
defines standards of determining 
“fairness” in financial reporting, but not 
performance reportin 

In addition, both GSEs questioned 
HUD’s authority to impose a 
certification requirement, but stated that 
to the extent HUD does impose this 
requirement, it should be the 
certification used by OFHEO. They also 
stated that the phrases “errors, 
omissions, discrepancies, and 
ambiguities,” “written articulations of 
its counting rules,” and “any other areas 
of ambiguity” are vague and undefined, 
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and that this vagueness makes it 
possible for HUD to arbitrarily 
implement the certification provision by 
interpreting it in a way that is not 
known by the GSEs. Freddie Mac also 
stated that HUD’s informal written 
‘articulations are not énforceable and 
that it may not know about all of HUD’s 
informal articulations. Both GSEs also 
stated that it is difficult to certify to the 
accuracy of information that must be 
included in the reports that they receive 
from third parties. 

Freddie Mac suggested that the 
subject of the certification be limited to 
the year-end annual data tables and 
computerized loan-level data that it 
submits with its AHARs, and should not 
cover any narrative portions of the 
AHARs. Fannie Mae suggested that the 
certification should focus on the process 
it follows for generating its submissions 
and should cover only the final tables in 
the AHAR that it submits each year. 

Both GSEs stated that no certification 
should be required for reports-in- 
progress, such as the housing goals 
progress reports each submits to HUD 
on a quarterly basis. 

A policy advocacy group commented 
that the certification should be limited 
to reporting processes of the GSEs, not 
the accuracy of the underlying data 
obtained from individual lenders. A 
trade association commented that HUD 
should not put additional data integrity 
burdens on lenders. 

HUD’s Determination. HUD has 
considered the comments received and 
has determined to modify its proposal. 
HUD’s reasons for requiring a 
certification were not disputed by 
commenters. However, HUD has revised 
the proposed rule language to address 
commenters’ concerns regarding clarity. 
HUD has also included alternative 
language in the final rule that would 
specifically define terms as well as 
eliminate the language that the GSEs 
and others found to be ambiguous. As 
a result, the final rule includes a 
simplified certification that is much 
closer to the certification used by 
OFHEO. Section 81.102(b) has been 
amended to require the senior officer of 
each GSE who is responsible for 
submitting to HUD the fourth quarter 
Annual Mortgage Report and the AHAR 
under sections 309(m) and (n) of the 
Fannie Mae Charter Act or sections 
307(e) and (f) of the Freddie Mac Act, 
as applicable, or for submitting to the 
Secretary such other report(s), data 
submission(s), or information for which 
certification is requested in writing by 
the Secretary to state that: ‘To the best 
of my knowledge and belief, the 
information provided herein is true, . 
correct and complete.” 


The Department has also included 
language to clarify that it may pursue 
enforcement action against a GSE that 
fails to provide the certification required 
under § 81.102(b). In addition, the 
Department may pursue enforcement 
action if a GSE submits the certification 
required under § 81.102(b), but the 
Secretary later determines that the data, 
information or report(s) are not true, 
correct and complete. For data, 
information and report(s) subject to 
§ 81.102(c) or (d), the final rule makes 
clear that the Department will only 
pursue enforcement action against a 
GSE in connection with material errors, 
omissions or discrepancies, as those 
terms are defined therein. 

The GSEs have asserted that HUD 
may not require certification of any 
information they submit because the 
Department has no express statutory 
authority to do so. The Department’s 
authority to require certification of 
information submitted by the GSEs is 
authorized under HUD’s general 
regulatory power over the GSEs under 
section 1321 of FHEFSSA as well as its 
authority to monitor and enforce the 
GSEs’ compliance with the housing 
goals under section 1336. (See the 
preamble of HUD’s proposed rule at 69 
FR 24247-24248 for a full discussion of 
HUD’s authority to require certification.) 

In requiring this certification, HUD is 
fully aware that the GSEs collect 
millions of data elements from 
hundreds of sources and that the GSEs 
must depend upon these sources to 
provide accurate data. In requiring a 
certification, HUD intends that the GSEs 
will use and rely upon their internal 
controls and other due diligence 
processes and procedures for collecting, 
compiling, verifying the accuracy of, 
and reporting the data received from 
sellers. HUD will evaluate the 
sufficiency of this certification 
beginning with the 2005 fourth quarter 
Annual Mortgage Report and the AHAR 
to determine whether it is serving its 
function of providing adequate 
assurance as to the accuracy and 
completeness of information. 

With respect to the scope of the 
certification, HUD believes it is 
appropriate and reasonable that the 
certification statement apply to the 
entire AHAR submission, including the 
narrative text, data tables, and 
computerized loan-level data. Section 
309(n) of Fannie Mae’s Charter Act and 
section 307(f) of the Freddie Mac Act 
specify the types of information each 
GSE is required to report, including 
narrative descriptions as well as data. 
HUD expects that all of the required 
information, not just the data and data 
tables, will be subjected to appropriate 


internal review processes by the GSEs. 
A certification regarding the entire 
report helps to ensure the GSEs’ 
accountability for the information that 
they are required to report accurately 
under their charters. 

Although Fannie Mae recommended 
that the certification should apply only 
to the tables in the AHARs and Freddie 
Mac recommended that the certification 
should apply only to the data tables in 
the AHAR and the loan-level data it 
submits with its AHAR, from time to 
time HUD requires one or both GSEs to 
submit other report(s), information, or 
data submission(s) that rise to a 
sufficient level of importance to HUD’s 
oversight work that a certification 
statement is warranted. The final rule, 
therefore, retains this provision and 
further provides that the Secretary will 
issue a written notification to the GSE 
whenever such a certification is 
required. HUD expects that any 
additional certification requirements 
will be the exception rather than the 
rule to ensure that the routine and 
necessary flow of information is not 
impeded. 

Both GSEs recommended that HUD 
not impose a certification on any 
progress reporting, such as the quarterly 
housing goals performance reports each 
submits to HUD. HUD did not propose 
that such reports be certified and 
reiterates that certification statements 
will not be required for the GSEs’ first 
three quarterly housing goals reports 
and any other report(s), data 
submission(s) or information that 
represent incomplete ‘‘snapshots”’ or 
information that is being gathered but 
which is not in final form. Certification 
will be required for the fourth quarter 
report, i.e., the Annual Mortgage Report. 


4. Adjustment To Correct Current Year- 
end Errors, Omissions or 
Discrepancies—§ 81.102(c) 


HUD routinely conducts 
computerized consistency checks of 
loan-level data received from the GSEs 
as part of their AHAR reporting. This 
data are received on March 15th of each 
year for the previous year’s 
performance. These reviews verify that 
the GSEs have applied HUD’s counting 
rules and goals eligibility standards 
appropriately in determining their year- 
end performance. A key procedure 
involves applying HUD’s counting rules ° 
to the GSEs’ loan-level data for the 
purposes of replicating the performance 
figures computed by the GSEs in their 
AHARs. Also, in conjunction with other 
reports provided by the GSEs, including 
a report that reconciles all adjusted 
mortgage purchases (the denominator) 
with the GSE’s total business volume as 
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reported in the annual report to 
shareholders or other information 
filings, HUD’s reviews also verify the 
completeness of the data. If HUD finds 
discrepancies between its results and 
those reported by the GSEs, HUD works 
with appropriate GSE staff to resolve the 
discrepancies after which HUD makes a 
final determination of year-end results 
and publishes these as HUD’s official 
performance figures for the year. 

HUD’s proposed rule provided for a 
timeframe within which the GSEs may 
comment or otherwise respond to 
HUD’s findings of errors,.omissions, or 
discrepancies with additional 
information. If a GSE did not respond 
with information to correct or explain 
the error, omission, or discrepancy to 
HUD’s satisfaction within five working 
days of HUD’s initial notification, then 
HUD would notify the GSE in writing 


. and seek clarification or additional 


information. At this point, the GSE 
would have 10 working days in which 
to respond and could request an 
extension of an additional 20 working 
days from HUD. If the GSE still did not 
respond in a manner that corrected the 
error, omission, or discrepancy, then 
HUD would determine the appropriate 
adjustment to the numerator and 
denominator of the applicable goal and/ 
or subgoal. Currently, there are no 
required time limits within which the 
GSEs must respond to HUD’s inquiries 
for additional information, and there is 
no procedure by which HUD can bring 
the process of reviewing a GSE’s current 
year submission to. closure absent 


-voluntary assistance from the GSEs. The 


practical effect of not codifying a 
timetable for completion of this process 
is that HUD could be delayed in 
fulfilling its responsibilities to issue a 
timely, official report on the GSEs’ 
performance for the year most recently 
ended and to produce the public use 
database. 

Summary of Comments. In addition to 
the GSEs, many organizations, including 
policy advocates, trade associations, and 
one non-proiit group, commented on the 
data verification provisions of HUD’s 
proposed rule. Nearly all of these 
comments supported implementation of 
some type of data verification 
procedures. One trade group stated that 
data verification regulations should be 
enforced to get more accurate. 
information. However, another trade 
group expressed concern that the data 
integrity process should include some 
leeway for unintentional mistakes to 
avoid becoming burdensome. Two 
advocacy organizations supported the 
proposed provisions regarding data 
verification but thought HUD should 


give the public the ability to comment 
on the GSEs’ AHARs. 

Both GSEs commented in detail on 
HUD’s proposal. Both expressed 
concerns about the scope of this 
provision and questioned what 
procedures, especially adjustment 
notification and enforcement 
procedures, would be associated with 
its implementation. Freddie Mac 
augmented its comments with a legal 
opinion from outside counsel. 

With respect to the words “errors, 
omissions and discrepancies,” the GSEs 
contended that these terms were vague 
and needed further definition. Freddie 
Mac stated that without such further 
definition, HUD could disallow 
counting of units based upon 
interpretations of its rules of which 
Freddie Mac was unaware, and thus 
violate the fair notice doctrine. Freddie 
Mac suggested that if HUD retained the 
use of these words in its regulation, it 
should explain how their meanings 
differ. Fannie Mae stated that potential 
adjustments should apply only to 
situations where the GSE failed to 
follow HUD’s rules for data collection 
and reporting, and not where it failed to 
follow its own rules for procedures in 
data collection and reporting. Fannie 
Mae also contended that adjustments 
should be made only where the error, 
omission or discrepancy was in a data 
field that affected scoring and where it 
also had a material effect on compliance 
with a housing goal. Freddie Mac stated 
that adjustments should be made only 
for material errors or omissions. Fannie 
Mae stated that a GSE should be subject 
to additional enforcement action only 
when an error, omission or discrepancy 
is due to intentional or bad faith action. 

Both GSEs stated that HUD’s 
regulations should provide that HUD 
will issue a written determination to a 
GSE when it determines that an 
adjustment is necessary, that HUD 
should specify which official within 
HUD is authorized to issue orders under 
proposed § 81.102(c) and (d), and that 

the rule should provide for more lenient 
time frames for responding to HUD’s 


inquiries. In addition, Freddie Mac 


commented that the regulations should 
state that an order requiring an 
adjustment constitutes “final agency 


- action” for purposes of judicial review 


under the Administrative Procedure Act 
and that judicial review is immediately 
available. 

Fannie Mae also commented on the 
title of HUD’s provision stating that a 
provision to correct ‘current year end 
errors” is confusing because HUD 
cannot correct errors for a current year 
when it does not receive the data about 
any current year until the next year. 


HUD’s Determination. HUD has 
considered the comments and 
determined that a provision specifying 
what procedures HUD will use in 
developing its official performance 
numbers for the immediately preceding 
year is necessary. HUD notes that many 
of the concerns expressed by 
commenters, especially the GSEs, 
involve the lack of definition of the 
terms “errors, omissions or 
discrepancies” and a lack of clarity 
regarding how the regulation will be 


enforced. Accordingly, in the final rule, 


HUD has added a paragraph that defines . 
an “error” as a technical mistake, such 
as a mistake in coding or calculating 
data. Mistakes of this type may also 
include, but not be limited to, systems 
errors, such as those related to 
geocoding or misapplication of HUD’s 
most current data regarding median 
income or underserved areas. An 
“omission” is defined as a GSE’s failure 
to count units in the denominator. A 
“discrepancy” is defined as any 
difference between HUD’s analysis of 
data and the analysis contained in a 
GSE’s submission of data, including a 
discrepancy in goal and/or Special 
Affordable subgoal performance. 
The Department also clarifies in 
§ 81.102(c)(5) of this final rule that an 
error, omission or discrepancy is 
“material” if it results in an ~ 
overstatement of credit for a housing 
goal or Special Affordable subgoal and, 
without such overstatement, the GSE 
would have failed to meet such housing 
goal or Special Affordable subgoal for 
the immediately preceding year. Finally, 
the rule defines the term ‘‘year-end 
data” to mean data that HUD receives 
from the GSEs related to housing goals 
performance in the immediately 
preceding year and covering data 
reported in the fourth quarter Annual 
Mortgage Report and the GSE’s AHAR. 
With respect to procedures for 

notifying a GSE of any suspected error, 
omission or discrepancy, HUD is 
responding to the concerns raised by the 
commenters by amending the proposed 
rule to: (1) Provide that, with regard to 
each initial notification by HUD to a 
GSE, HUD may, in its own discretion, or 
upon a request by a GSE, extend the 
initial five working day response period 
for up to 20 additional working days; (2) 
establish that any person with delegated 
authority from the Secretary, or the 
Director of HUD’s Financial Institution 
Regulation Division, or his or her 
designee, is responsible for issuing 
initial notifications regarding errors, 
omissions, or discrepancies, making 
determinations on the adequacy of 
responses received, approving any 
extensions of time permitted under this 
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provision, and generally managing the 
data verification process; (3) establish 
that the Secretary or his designee will 

- inform a GSE in writing of HUD’s 
determination of official performance 
figures, including any adjustments, five 
working days prior to HUD’s release of 
its official performance figures to the 
public; (4) provide that during the five 
working days prior to such public 
release, a GSE may request 
reconsideration in writing of HUD’s 
final determination of its performance 
in which case the Secretary will decide 
whether to grant the request for 
reconsideration, and if the request is 
granted, make a final determination on 
the request for reconsideration within 
10 working days of the Secretary’s 
granting of the GSE’s request for 
reconsideration; and (5) provide that, 
with the exception of the written 
determination of HUD’s official 
performance figures, all other 
notifications under this provision may 
be by electronic mail. 

HUD has also clarified through its 
definitions of errors, omissions and 
discrepancies, that an “adjustment”’ will 
be made in situations where a GSE 
failed to follow correct procedures in 
data compilation and reporting and/or 
where it failed to comply with HUD’s 
regulation for determining eligible units. 
As has been the case in the past, HUD 
expects that any adjustments that it may 
make to the numerator or denominator, 
that result in a difference between the 
GSE’s performance as stated in the 
GSE’s AHAR for the immediately 
preceding year and HUD’s official 
performance figures, will be well 
understood by the GSE because 
adjustments of this type occur routinely 
during HUD’s verification work. 

HUD is also clarifying that it intends 
to treat a GSE’s material errors, 
omissions or discrepancies in, or failure 
to certify, data submissions under 
§ 81.102(c) as a failure to submit 
information that the GSE is required to 
submit under its charter. Accordingly, 
the Department may pursue the 
additional enforcement remedies 
authorized under § 81.102(e). 

With respect to events that could 
trigger enforcement under this 
provision, HUD does not intend that 
- routine technical errors or omissions 
would warrant such enforcement. In 
order to trigger the enforcement 
provision, errors, omissions or 
discrepancies discovered during review 
of the immediately preceding year’s 
performance must be material, as HUD 
has defined that term. The error, 
omission or discrepancy also must be 
one thai indicates to HUD a serious 
problem in the GSE’s internal - 


procedures. Examples of errors, 
omissions, or discrepancies that could 
rise to this level under these criteria 
include a GSE counting units that are 
not eligible under HUD’s rules for goals 
credit or a GSE underreporting units in 
the denominator. With respect to 
Freddie Mac’s suggestion that HUD’s 
regulations should state that this 
determination is “final agency action” 
for purposes of the Administrative 
Procedure Act and is immediately 
subject to judicial review, FHEFSSA 
already provides that the GSEs may 
obtain judicial review in connection 
with proceedings to enforce the housing 
goals, and that those proceedings shall 
be governed by the Administrative 
Procedure Act. Therefore, the 
Department declines to adopt Freddie 
Mac’s suggestion. 

To more clearly define the scope of 
this provision, HUD has renamed this 
provision in the final rule as - 
Verification Procedure and Adjustment 
to Correct Errors, Omissions, or 
Discrepancies in AHAR Data for the 
Immediately Preceding Year. 


5. Procedures for Prior Year Reporting 
Errors—§ 81.102(d) 


The annual data verification review 
for the immediately preceding year 
described in § 81.102(c) was designed to 
ensure that reported goals performance 
was correctly calculated in accordance 
with HUD’s regulations. Although these 
reviews can test for the reasonableness 
of some reported data, the reviews 
cannot generally determine the accuracy 
of the underlying loan-level data. To 
monitor data accuracy, HUD has 
implemented a second type of 
procedure, called performance reviews. 
Performance reviews are especially 
necessary because housing goals are 
calculated from information (e.g., 
number of dwelling units) that is not 
reported in the GSEs’ financial 
statements and is, therefore, not subject 
to all GSE procedures designed to 
ensure the accuracy and completeness 
of reported financial information. HUD’s 
performance reviews ensure that 
rigorous audit procedures, either similar 
or identical to those used to monitor the 
integrity of financial data, are also used 
in monitoring the accuracy, 
completeness, and timeliness of the data 
each GSE submits to HUD. Performance 
reviews include, but are not limited to, 
evaluating the GSEs’ internal controls 
over the collection, management and 
reporting of loan-level mortgage data 
used in calculating housing goals 
performance. Performance reviews may 
also focus on the GSEs’ quality control 
standards and procedures for 
information received from loan sellers 


and securities issuers and dealers and 
may include additional procedures to 
test random samples of data for 
accuracy and completeness. To 
supplement HUD’s on-site performance 
review work, the Department has 
implemented specialized reporting by 
which each GSE informs HUD on a 
scheduled basis of key issues and 
findings relevant to goals reporting. For 
example, the GSEs report to HUD 
quarterly on the results of their own 
internal reviews and self-assessments 
related to housing goals. These reports 
cover all actions taken by the GSE to 
remove any findings related to 
weaknesses in controls or procedures, 
including those findings identified by 
HUD 


Because of the complexity of each 
GSE’s business, as well as the 
complexity of many of the transactions 
that the GSEs undertake to meet their 
housing goals, there is a possibility that 


-HUD may discover, during a 


performance review, that a serious 
overstatement of credit towards one or 
more housing goals occurred in the 
reported prior year under review. 
Currently, HUD has no procedure for 
ensuring that any such overstatement is 
corrected or otherwise adjusted in some 
manner unless the overstatement is 
discovered in the review of the 
immediately past year’s data during the 
replication review described in 

§ 81.102(c). To remedy this, HUD 
proposed a procedure that would adjust 
a GSE’s current year performance by 
deducting from the numerator of the 
relevant housing goal or subgoal the 
number of overstated units from a prior 
year. A prior year was any one of the 
two years preceding the current 
reporting year. 

Summary of Comments. Many 
organizations commented on HUD’s 
data integrity provisions in general and 
nearly all of these organizations 
expressed support for data verification. 
The GSEs commented more specifically 
on HUD’s proposals for adjustments to 
make up prior years’ overstatements. 
The GSEs asserted that the Department 
does not have authority to either deduct 
credit from a current year’s purchase 
that is entitled to credit under HUD’s 
regulations or add to a current year’s 
housing goal to compensate for the 
GSE’s failure to meet its goals in a prior 
year. They also had other objections, 
including the objection that the only 
remedy provided in FHEFSSA for any 
failure to meet housing goals is the 
imposition of a housing plan, which 
may address only a probable failure to 
meet housing goals in the current year 
or actual failure to meet goals in a _ 
current year in the next calendar year. 
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The GSEs stated that the Congress 
intended the statute to provide no 
remedy for their failure to meet a prior 
year’s housing goal and, therefore, that 
the Department has no authority to 
fashion such a remedy. Based on this 
line of reasoning, they concluded that 
HUD may not take any action against a 
GSE when it discovers that it failed to 
meet a housing goal in a prior year, even 
though HUD could have taken action if 
the failure had been discovered within 
one year after the year in which it 
occurred. 

Both GSEs also objected to the policy 
basis for HUD’s proposal. For instance, 
Fannie Mae wanted the time period 
within which HUD might impose a 
prior-year correction shortened from up 
to 24 months to three months after 
HUD’s receipt of AHAR loan-level data, 
which HUD receives on March 15th of 
each year. Fannie Mae cited OFHEO’s 
ability to render a decision on its final 
capital classification within 90 days of 
the reporting quarter as evidence that 
complex determinations can be made 
within short time frames. Freddie Mac 
saw no reason why the necessary 
evaluations could not be accomplished 
within six months after the close of the 
immediately preceding year. Freddie 
Mac stated that HUD’s policy 
justification does not support the 
proposal and that HUD did not point to 
any instance where the increasing 
complexity of transactions has led to ~ 
overstatements in performance. Freddie 
Mac also commented that the 
Department already has the option of 
publicizing the discovery of any prior 
year mistakes—by press release, news 
conference or its Web site information— 
and of making Congress aware of these 
mistakes. 

Freddie Mac requested that HUD 
withdraw the proposal entirely. If HUD 
opted to proceed to implement the 
proposal, then Freddie Mac suggested 
that HUD amend the provision to: (1) 
Limit application of the rule to large 
prior year overstatements that affect a 
material number of units under a goal 
(e.g., five percent); (2) provide that HUD 
will apply the rule only when a GSE 
acted in bad faith; (3) provide that HUD 
will not apply the rule cumulatively; 
that is, that HUD will not accumulate 
several years’ over-counts and then 
deduct a cumulative total from the 
current year; and (4) clarify in the final 
rule which official within HUD will 
make decisions under this provision 
and provide that the basis for decisions 
be explained. 

HUD’s Determination. HUD has 
_ carefully considered both GSEs’ 
comments, including their legal and 
policy arguments. The Department 


agrees that the only remedy Congress set 
out in FHEFSSA for failing to meet a 
housing goal is a housing plan under 
section 1336, and as the statute is 


written, the housing plan addresses only 


a current year’s failure, either in that 
year or in the next calendar year. 
Therefore, the statute does not 
specifically address a GSE’s failure to 
meet a housing goal in a prior year, i.e., 
a failure occurring in any one of the two 
years immediately preceding the latest 
year for which data on housing goals 
performance was reported to HUD. 
However, the Department does not agree 
that Congressional silence on this 
precise issue means either that Congress 
intended the GSEs to be allowed to fail 
to meet their housing goals as long as 
the Department does not discover that 
failure within a specific time or that the 
Department may not fashion a remedy 
to address this issue. This conclusion 
runs counter to Congress’s purposes in 
enacting FHEFSSA, which.directs HUD 
to establish and monitor the GSEs’ 
compliance with the Housing Goals. 

Section 1336 of FHEFSSA provides 
that the Secretary shall ‘“‘monitor and 
enforce’ the GSEs” compliance with the 
housing goals set by the Department. 
According to FHEFSSA’s legislative 
history, in enacting FHEFSSA Congress 
intended “‘to establish a comprehensive 
framework of goals, data collection, 
reporting requirements and enforcement 
provisions.” S. Rep. No. 102-282, at 34 
(1992)(emphasis added). 

When discussing the GSEs’ duties to 
meet housing goals set for low- and 
moderate-income housing and housing 
in central cities and rural areas, 
Congress stated: 


The GSEs need to provide more leadership 
in all of these areas, and they have indicated 
a desire to do so. But direct and potentially 
forceful federal oversight is the only way to 
ensure that it will happen. Id. at 11. 


Under the GSEs’ suggested 
construction of FHEFSSA, HUD’s ability 


to enforce the housing goals is totally 


dependent upon only one factor, namely 


how quickly HUD discovers that a GSE © 
has failed to meet a goal. In order to 
determine whether a GSE has failed a 
goal, HUD must receive, verify and 
analyze massive amounts of data, as 
described above. Under the GSEs’ 
suggested construction of FHEFSSA, 
only if HUD discovers that a GSE has 
failed to meet a housing goal or subgoal 
in the nine month period that runs from 
March 15th, when the GSEs submit 
current year-end data, to the end of that 
year—may HUD enforce the housing 
goals for that year. Such a construction 
is not only unreasonable on its face but 
it is contrary to the plain intent of 


Congress as expressed in the FHEFSSA 
and its legislative history. FHEFSSA 
and its legislative history indicate that 
Congress established a comprehensive 
regulatory scheme under which HUD 
would establish and enforce the 
Housing Goals through strict and 
pervasive regulation. 

Furthermore, there is absolutely no 
statement in FHEFSSA or its legislative 
history to suggest that Congress 
intended that HUD must ignore or 
forgive a GSE’s failure to meet its 
housing goals in any year for any 
reason, including the passage of a 
certain amount of time before HUD 
discovers this failure. The fact that 
FHEFSSA is silent on the issue of how 
to address a GSE’s failure to meet a prior 
year’s housing goal means that there is 
a gap in FHEFSSA’s enforcement 
scheme regarding this-precise issue. 
Under Chevron v. NRDC, 467 U.S. 837 
(1984), the Department has discretion to 
fashion an appropriate remedy to fill 
this gap, and it has done so in 
§ 81.102(d). Moreover, the Department 
has the discretion to fashion a remedy 
to correct prior year overstatements 
without which a GSE would have failed 
to meet a housing goal or Special 
Affordable subgoal under its general 
regulatory powers under section 1321 of 
FHEFSSA. 

However, in light of the objections 
raised to the proposed regulation in the 
comments discussed above, HUD has 
revised § 81.102(d) to remove provisions 
that either provide for deduction of 
Housing Goals credit in a current year 
from purchases that qualify for credit, or 
that add requirements to a current year’s 
Housing Goals due to errors, omissions 
or discrepancies in a prior year’s data 
submissions. The final rule provides 
instead that the Secretary may require 
the GSEs to make up any overstatements 
of goal performance without which a 
GSE would have failed to meet a prior 
year’s Housing Goal, no later than the 
year following the year in which HUD 
first notifies the GSE of this failure. (The 
rule now defines the term ‘“‘prior year”’ 
to mean any one of the two years 
immediately preceding the latest year 
for which data on housing goals 
performance was reported to HUD.) 

In order to remedy this failure, the 
Secretary may require the GSEs to 
purchase additional mortgages that 
finance a number of units that either (a) 
equal the number of units overstated in 
the prior year’s goal performance, or for 
the Special Affordable subgoals the 
number or dollar amount, as applicable, 
of mortgage purchases that the Secretary 
has determined were overstated, or (b) 
that equal the percentage of the 
overstatement in the prior year’s goal 


{ 
\ 
a 
| 
| 
| 
{ { 
| 
! 
| 


63636 


Federal Register / Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


performance as applied to the most 
current year-end performance, 
whichever is less. Units purchased to 
remedy an overstatement must be 
eligible to qualify under the same goal 
or goals for which the overstatement 
occurred in the prior year. For example, 
a GSE may have overstated a prior year’s 
performance by 5,000 units or .22 
percent under the Low- and Moderate- 
Income Goal. To make up this 
overstatement, a GSE may purchase an 
additional 5,000 units that are eligible 
under the Low- and Moderate-Income 
Goal in the year immediately following 
the year in which HUD notifies the GSE 
of the overstatement or it may multiply 
the current year’s total eligible 
purchases under the Low- and 
Moderate-Income Goal by the overstated 
percentage from a prior year (e.g., .22 
percent) to determine the number of 
units that must be purchased, provided 
this number is less than 5,000 units. The 
same requirement also applies to the 
Special Affordable Home Purchase 
Subgoal. When an overstatement occurs 
under this Subgoal, the Secretary may 
require the GSE to make up the number 
of mortgages that were overstated using 
the lesser of the two procedures 
previously described. For 
overstatements under the Special 
Affordable Multifamily Subgoal, the 
GSE may be required to make up the 
dollar amount of overstatement by 
purchasing qualifying multifamily 
mortgages in an amount equal to the 
overstatement. The GSEs will not be 
required to make up any errors, 
omissions or discrepancies in prior 
years that were not material. As 
previously noted, the final rule provides 
that an error, omission or discrepancy is 
material if it results in an overstatement 
of credit for a housing goal or Special 
Affordable subgoal and, without such 
overstatement, the GSE would have 

' failed to meet such housing goal or 
Special Affordable subgoal for the prior 

ear. 

Also, corrections for overstatement of 
goals performance-under this provision 
will not be counted or reported under 
the GSEs’ Annual Housing Activity 
Report, including calculation of housing 
goal performance in any year, but rather 
will be managed separately from the 
housing goals as directed by HUD. 

If the GSE does not purchase a 
sufficient number of eligible units or 
mortgages, as described previously, then 
HUD may issue a notice that the GSE 
failed a housing goal or subgoal in a 
previous year, or seek additional 
enforcement remedies under § 81.102(e) 
or any other civil or administrative 
remedies that are available under 
applicable law. The Department is 


treating a GSE’s material errors, 
omissions or discrepancies in, or failure 
to certify, a prior year’s data submission 
as a failure to submit information that 
the GSE is required to submit under its 
charter. 

Both GSEs also questioned the need 
for an adjustment period that could 
extend for up to 24 months from the 
close of a calendar year’s performance, 
believing instead that any such review 
could be accomplished within six 
months of the close of the previous year, 
which is a time frame similar to that 
used by OFHEO to assess the adequacy 
of a GSE’s capital. As HUD has stated 
previously, reviews conducted 
immediately upon receipt of a GSE’s 
prior year loan-level data and pursuant 
to § 81.102(c) cannot generally gauge the 
accuracy of the data and cannot always 
determine whether the transaction itself 
complies-with HUD’s regulations for 
counting units towards goals 
performance. Assessments of this type 
require the application of procedures, 
either in whole or in part, that are 
characteristic of audit engagements. For 
example, it is customary. for audits of a 
previous year’s financial statements to 
require up to one year or more for 
completion due to the number of 
procedures involved and the volume of 
information to be reviewed, especially 
for exceedingly large and complex 
organizations. Similarly, the relatively 
new field of performance data auditing, 
including reviews based on some or all 
of these procedures, also requires a 
substantial commitment of time and 
resources if meaningful results are to be 
obtained. For these reasons, 
performance reviews are not analogous 
to OFHEO’s evaluations of capital 
adequacy. HUD believes that its original 
proposal ‘of allowing for up to 24 
months after the close of the year under 
review is the appropriate time frame for 
completion of the performance review. 

The GSEs also expressed some 
concerns about the potential for HUD to 
make determinations of error after the 
fact and without any prior notice to a 
GSE that a type of transaction and/or 
housing unit would not be eligible for 
goals credit. HUD believes it is useful to 
more fully describe the types of errors 
likely to trigger a finding that units were 
overstated. In the context of 
performance reviews, the words “‘errors, 
omissions or discrepancies” connote 
serious mistakes, such as those 
associated with violations of HUD’s 
counting rules and other goals eligibility 
criteria as set forth in its regulations. 
HUD is aware that in collecting and 
reporting millions of data elements, 
some level of factual error is probably 
unavoidable. However, with regard to | 


data accuracy in performance reviews, 
HUD. is concerned with errors of a 
substantial nature, such as those that 
suggest a larger internal control 
problem, an example of which could be 
a pattern of incorrect rental data 
acquired from or generated by the same 
source. HUD is also concerned with 
types of transactions that are either 
expressly prohibited from goals 
eligibility, such as high cost mortgages, 
or for which HUD approval may have 
been required but not obtained prior to 
a GSE counting the units, such as the 
use of an affordability estimation 
methodology. Other similar types of 
problems may also trigger a HUD 
determination of error. In the event 
HUD supplements its regulations with 
letters to one or both GSEs regarding 
appropriate counting treatment, the GSE 
will be responsible for complying with 
only the specific directives it has 
received from HUD. In the final rule, 
HUD has reiterated that this procedure 
will apply only in those instances where 
an overstatement was material in nature; 
that is, the overstated units enabled the 
GSE to meet a housing goal that it 
otherwise would not have met. In the 
event that HUD undertakes a 
performance review that covers a two- 
year period and determines that 
material misstatements of housing goals 
or Special Affordable subgoals 
performance occurred in both years, 
then HUD will apply the same 
procedures as described previously for 
making up the overstatements. Upon a 
written request from a GSE, the 
Secretary may, in his discretion, 
determine to grant an extension of 
additional time to correct or compensate 
for the overstatement. For example, if 
overstatements were discovered for 
years 2005 and 2006 and the GSE is 
notified of the overstatements for both 
years in 2007, then the GSE could be 
required to make up the overstatements 
for both years in 2008. Similarly, if the 
overstatement was discovered for one 
year, 2005, and the GSE was notified of 
the overstatement in 2006, then the GSE 
could be required to make up the 
overstated units or mortgages in 2007. In 
both examples, upon receipt of a GSE’s 
written request for an extension of time, 
the Secretary may grant an extension for 
completing make up of the overstated 
units or mortgages. 

With regard to HUD’s reasons for 
implementing a procedure that provides 
a mechanism by which overstated units 
of a material nature from a prior year 
can be made up in a subsequent year 
following the year a GSE is first notified 
of the overstated units, for reasons 
stated above, it is the Department’s view 
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that it has authority to do so, and that 
the procedure is needed at this time. 
The procedure is the only tool by which 
HUD can meet its statutory 
responsibility to assure the integrity of 
all of the housing goal data reported to 
the public, including the data reported 
in the GSE public use database and its 
duty to enforce the housing goals. 


_ 6. Additional Enforcement Option — 
§ 81.102(e) 


The Department proposed a new 
§ 81102(e) that would provide HUD 
with additional enforcement options in 
the event it determines that a GSE has 
submitted data, information, or report(s) 
* that are not current, are incomplete, or 
otherwise contain an untrue statement 
of material fact. Section 81.102(e) 
identified the data, information, or 
report(s) that would be subject to HUD’s 
additional enforcement authority as 
those required under section 307(e) and 
(f) of the Freddie Mac Act, section 
309(m) or (n) of the Fannie Mae Charter 
Act, or under 24 CFR part 81, subpart 
E 


The Department indicated in 
proposed § 81.102(e) that it could make 
a determination—either under its 
independent verification authority in 
§ 81.102(a) or by ‘“‘other means”—that 
such data, information or report(s) are 
not current, are incomplete, or 
otherwise contain an untrue statement 
of material fact. This reference to “other 
means” was intended to encompass the 
Secretary’s authority under the three 
other provisions in § 81.102 that were 
also being proposed to ensure the 
accuracy, truthfulness and completeness 
of GSE submissions to HUD: (1) The 
proposed GSE certification in 
§ 81.102(b); (2) the proposed procedure 
established in § 81.102(c) to verify the 
accuracy and completeness of the GSE’s 
current year-end data; and (3) the 
proposed procedure established in 
§ 81.102(d) to ensure the accuracy and 
completeness of the GSE’s prior years’ 
data. 

The Department further provided in 
§ 81.102(e) that the Secretary could 
regard a GSE’s submission of data, 
information or report(s) that he or she 
determines under § 81.102(a), or by 
“other means” (i.e., pursuant to 
paragraphs (b), (c) or (d) of § 81.102), are 
not current, are incomplete, or that 
otherwise contain an untrue statement 
_ of material fact to be equivalent to the 
GSE’s failure to submit such data. As a 
result of such failure of submission, ° 
proposed § 81.102(e) provided that the 
Department could initiate against the 
GSE, in accordance with the procedures 
in 24 CFR part 81, subpart G, an order 
to cease and desist, an action to seek 


civil money penalties, or any other 
remedies or penalties that may be 
available to the Secretary as a result of 
the GSE’s failure to provide data 
submissions, information, and/or 


 report(s) in accordance with § 81.102. 


Summary of Comments. Several 
organizations commented, generally, on 
HUD’s proposed requirements in 
§ 81.102 for ensuring the accuracy and 


'. integrity of GSE data and other 


submissions, and almost all expressed 
support for HUD’s proposals relating to 
data verification. The GSEs commented 
more specifically on HUD’s proposal in 
§ 81.102(e) relating to additional 
enforcement options. 

Fannie Mae asserted that HUD’s 
proposed additional enforcement 
options were overly broad, and 
exceeded the Department’s authority 
under FHEFSSA to issue cease and 
desist orders, impose civil money 
penalties, and to punish GSE 
noncompliance by requiring the 
adoption of a housing plan. Fannie Mae 
stated that, if HUD decided to retain 
§ 81.102(e), this provision should be 
redrafted more narrowly. 

Freddie Mac, through a legal opinion 
prepared by outside counsel, asserted _ 
that sections 1341 and 1345 of 
FHEFSSA provide a two-step process 
before a GSE’s failure to submit a 
housing plan, or its failure to comply 
with a feasible housing plan, could 
result in the Department’s initiating an 
action for a cease and desist order or 
civil money penalties. Freddie Mac 
asserted that HUD’s proposal expanded 
its enforcement authority beyond the 
FHEFSSA statutory limits by 
eliminating this two-step process. 
Freddie Mac also contended that HUD’s 
enforcement powers under sections 
1341 and 1345 of FHEFSSA extend only 
to instances of intentional non- 
compliance by the GSE, and that 
§ 81.102 should be narrowed to reflect 
this limitation. 

HUD’s Determination. The 
Department has considered the GSEs’ 
and other comments on § 81.102(e) and 
is making several changes in this final 
rule in response to these comments. In 
addition, the Department is making a 
number of conforming changes to 
§ 81.102(e) to reflect changes that it has 
also decided to adopt in connection 
with the other provisions in § 81.102 
(primarily in paragraphs (b), (c) and (d)), 
and is also making minor editorial 
corrections. 

Specifically, the Department is 
providing in this final rule that: 

The Department may pursue 
additional enforcement remedies under 
paragraph (e) under either of the 
following circumstances: (1) When a 


GSE fails to submit the certification 
required by § 81.102(b) in connection 


_with data, information or report(s) - 


required by section 309(m) or (n) of the 
Fannie Mae Charter Act, section 307(e) 
or (f) of the Freddie Mac Act, or under 
24 CFR part 81, subpart E; or (2) when 
a GSE submits the certification required 


_ by § 81.102(b) in connection with such _ 


data, information or report(s), but the 
Secretary later determines that the data, 
information or report(s) are not “true, 
correct and complete” as provided in 
the certification. The final rule provides 
that, under either of the above two 
circumstances, the Secretary may regard 
a GSE’s actions as tantamount to a 
failure to submit the data, information 
or report(s) which, in turn, authorizes 
the Secretary to take the additional 
enforcement remedies described in 

§ 81.102(e). 

The final rule also clarifies that for 
data, information or report(s) that are 
subject to § 81.102(c) or (d), the 
Secretary may only pursue additional 
enforcement remedies in connection 
with material errors, omissions or 
discrepancies. Moreover, if the data, 
information or report(s) are subject to 
§ 81.102(d), the rule provides that the 
Secretary may only pursue additional 
enforcement remedies if the GSE has 
failed to purchase a sufficient amount or 
type of mortgages as required by the 
Secretary under § 81.102(d)(4). 

It is the Department’s view that | 
§ 81.102(e) is needed so that it can take 
appropriate action to ensure the 
accuracy and completeness of the GSEs’ 
submissions to HUD, and also to 
implement the certification that is now 
established at § 81.102(b) of this final 
tule, while providing the Secretary with 
sufficient flexibility to exercise his or 
her discretion to determine whether 
enforcement action is appropriate in 
each instance. - 

The final rule clarifies that the 
proposed rule’s reference in paragraph 
(e)(1) to ‘‘other means” by which the 
Secretary may determine that a GSE’s 
data submission(s), information or 
report(s) fail to meet the prescribed 
regulatory standards is meant to refer to 
the Secretary’s determinations under 
paragraphs (b), (c) or (d) of § 81.102 (i.e., 
the GSE certification in § 81.102(b), the 
procedure established in § 81.102(c) to 
verify the accuracy and completeness of 
the GSE’s data for the immediately 
preceding year, and the procedure 
established in § 81.102(d) to ensure the 
accuracy and completeness of the GSE’s 
prior years’ data). In the final rule, the 
Department has deleted the reference to 
“other means” ard has included a 
specific reference to paragraphs (b), (c) 
or (d) of § 81.102. 
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The final rule establishes a bifurcated 
approach with respect to the types of 
additional enforcement remedies that 
the Department may pursue under 
paragraph (e). This bifurcated approach 
recognizes that the Department's ability 
to pursue a cease and desist order, or to 
levy civil money penalties, applies 
specifically to data required by section 


309(m) or (n) of the Fannie Mae Charter ~ 


Act or section 307(e) or (f) of the 
Freddie Mac Act. The rule nevertheless 
provides that the Department may 
pursue other types of remedies against 
a GSE in connection with data that the 
GSE is required to submit under 24 CFR 
part 81, subpart E, but that the GSE is 
not required to submit under section 
309(m) or (n) of the Fannie Mae Charter 
Act or section 307(e) or (f) of the 
Freddie Mac Charter Act. 

The final rule provides that, in 
connection with either of the two 
remedial approaches now described in 
§ 81.102(e)(2), the Secretary may pursue 


any civil or administrative remedies or | 


penalties against the GSE that may be 

available to the Secretary by virtue of 

. either of the circumstances described in 
81.102(e)(1). If the Department elects to 
pursue a cease-and-desist order or civil 
money penalties against a GSE under 
§ 81.102(e)(2)(i)(A) or (B), it will comply 
with the procedures applicable to such 
actions under 24 CFR part 81, subpart 

_G. Alternatively, if the Department 
elects to pursue other civil or 
administrative remedies against a GSE 
under either §§ 81.102(e)(2)(i)(C) or 
81.102(e)(2)(ii), it will pursue such 
remedies in accordance with applicable 
law. 

Finally, the Department is replacing 
in paragraph (e) each reference to 
“HUD” with a reference to “the 
Secretary.” This replacement is 
designed to ensure that any additional 
enforcement action that may be pursued 
under § 81.102(e) will be considered at 
the highest levels within the 
Department. 


Ill. Findings and Certifications 
Executive Order 12866 


The Office of Management and Budget 
_ (OMB) reviewed this final rule under 
Executive Order 12866, Regulatory 
Planning and Review, which the 
President issued on September 30, 1993. 
This rule was determined to be 
economically significant under E.O. 
12866. Any changes made to this rule 
subsequent to its submission to OMB 
are identified in the docket file, which 
is available for public inspection 
between 8 a.m. and 5 p.m. weekdays in 
the Office of the Rules Docket Clerk, 
Office of General Counsel, Room 10276, 


Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC. The Economic 
Analysis prepared for this rule is also 
available for public inspection in the 
Office of the Rules Docket Clerk and on 
HUD’s Web site at http://www.hud.gov. 


Congressional Review of Regulations 


This rule is a “major rule” as defined 
in Chapter 8 of 5 U.S.C. This rule will 
be submitted for Congressional review 
in accordance with this chapter. 


Paperwork Reduction Act 


HUD’s collection of information on 
the GSEs’ activities has been reviewed 
and authorized by. OMB under the. 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501-3520), as implemented by 
OMB in regulations at 5 CFR part 1320. 
The OMB control number is 2502-0514. 


Environmental Impact 


This final rule does not direct, 
provide for assistance or loan and 
mortgage insurance for, or otherwise 
govern or regulate real property 
acquisition, disposition, leasing, 
rehabilitation, alteration, demolition, or 
new construction; or establish, revise, or 
provide for standards for construction or 
construction materials, manufactured 
housing, or occupancy. Accordingly, 
under 24 CFR 50.19(c)(1), this rule is 
categorically excluded from 
environmental review under 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321). 


Regulatory Flexibility Act 


The Secretary, in accordance with the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)), has reviewed this rule before 
publication and by approving it certifies 
that this rule would not have a 
significant economic impact on a 
substantial number of small entities. 


This rule is applicable only to the GSEs, - 


which are not small entities for 
purposes of the Regulatory Flexibility 
Act. Therefore, the rule does not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 


Executive Order 13132, Federalism 


Executive Order 13132 (‘‘Federalism’’) 
prohibits, to the extent practicable and 
permitted by law, an agency from 
promulgating a regulation that has 
federalism implications and either 
imposes substantial direct compliance 
costs on state and local governments 
and is not required by statute, or 
preempts state law, unless the relevant 
requirements of section 6 of the 
executive order are met. This rule does 


not have federalism implications and 
does not impose substantial direct 
compliance costs on state and local 
governments or preempt state law 
within the meaning of the executive 
order. 


Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (12 U.S.C. 1531- 
1538) (UMRA) establishes requirements 
for federal agencies to assess the effects 
of their regulatory actions on state, 
local, and tribal governments, and the 
private sector. This rule would not 
impose any federal mandates on any 
state, local, or tribal government, or on 
the private sector, within the meaning of 
UMRA. 


List of Subjects in 24 CFR Part 81 


Accounting, Federal Reserve System, 
Mortgages, Reporting and recordkeeping 
requirements, Securities. 


m For the reasons discussed in the 
preamble, HUD is amending 24 CFR part 
81 as follows: 


PART 81—THE SECRETARY OF HUD’S 
REGULATION OF THE FEDERAL 
NATIONAL MORTGAGE ASSOCIATION 
(FANNIE MAE) AND THE FEDERAL 
HOME LOAN MORTGAGE 
CORPORATION (FREDDIE MAC) 


w 1. The authority citation for 24 CFR 


~ part 81 continues to read as follows: 


Authority: 12 U.S.C. 1451 et seq., 1716- 
1723h, and 4501-4641; 28 U.S.C. 2461 note; 
42 U.S.C. 3535(d) and 3601-3619. 


@ 2. In § 81.2(b), revise the definitions of 
“Metropolitan area’ and “Minority,” 
and paragraph (2) of the definition of © 
“Underserved area,” and add a new 
definition of the term ‘“‘Home Purchase 
Mortgage,” in alphabetical order, to read 
as follows: 


§81.2 Definitions. 
* * * * * 

(b)* * * 

Home Purchase Mortgage means a 
residential mortgage for the purchase of 
an owner-occupied single-family 
property. 
* * * * * 

Metropolitan area means a 
metropolitan statistical area (““MSA’’), or 
a portion of such an area for which 
median family income estimates are 
published annually by HUD. ae 

Minority means any individual who is 
included within any one or more of the 
following racial and ethnic categories: 

(1) American Indian or Alaskan 
Native—a person having origins in any 
of the original peoples of North and 
South America (including Central 
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America), and who maintains tribal 
affiliation or community attachment; 

(2) Asian—a person having origins in 
any of the original peoples of the Far 
East, Southeast Asia, or the Indian 
subcontinent, including, for example, 
Cambodia, China, India, Japan, Korea, 
Malaysia, Pakistan, the Philippine 
Islands, Thailand, and Vietnam; 

(3) Black or African American—a 
person having origins in any of the 
black racial groups of Africa; 

(4) Hispanic or Latino—a person of 
Cuban, Mexican, Puerto Rican, South or 
Central American, or other Spanish 
culture or origin, regardless of race; and 

(5) Native Hawaiian or Other Pacific 
Islander—a person having origins in any 
of the original peoples of Hawaii, Guam, 
Samoa, or other Pacific Islands. 

* * * * * 


Underserved area means * * * 

(2) For purposes of the definition of 
“Rural area,”’ a whole census tract, a 
Federal or State American Indian 
reservation or tribal or individual trust 
land, or the balance of a census tract 
excluding the area within any Federal or 
State American Indian reservation or 
tribal or individual trust land, having: 

(i) A median income at or below 120 
percent of the greater of the State non- 
metropolitan median income or the 
nationwide non-metropolitan median 
income and a minority population of 30 
percent or greater; or 

(ii) A median income at or below 95 
percent of the greater of the State non- 
metropolitan median income or 
nationwide non-metropolitan medi 
income. 

* * * * * 


g@ 3. In § 81.12, revise the last sentence of 
paragraph (b) and revise paragraph (c), to 
read as follows: 


§81.12. Low- and Moderate-income 
Housing Goal. 


* * * * * 


(b) Factors.* * * A statement 
documenting HUD’s considerations and 
findings with respect to these factors, 
entitled “Departmental Considerations 
to Establish the Low- and Moderate- 
Income Housing Goal,’”’ was published 
in the Federal Register on November 2, 
2004. 

(c) Goals. The annual goals for each 
GSE’s purchases of mortgages on 
housing for low- and moderate-income 
families are: 

(1) For the year 2005, 52 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Low- and Moderate- 
Income Housing Home Purchase 


Subgoal, 45 percent of the total number 
of home purchase mortgages in 
metropolitan areas financed by that 
GSE’s mortgage purchases shall be home 
purchase mortgages in metropolitan 
areas which count toward the Low- and 
Moderate-Income Housing Goal in the 
year 2005 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; 

(2) For the year 2006, 53 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Low- and Moderate- 
Income Housing Home Purchase 
Subgoal, 46 percent of the total number 
of home purchase mortgages in 
metropolitan areas financed by that 
GSE’s mortgage purchases shall be home 
purchase mortgages in metropolitan 
areas which count toward the Low- and 
Moderate-Income Housing Goal in the 
year 2006 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; 

(3) For the year 2007, 55 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Low- and Moderate- 
Income Housing Home Purchase 
Subgoal, 47 percent of the total number 
of home purchase mortgages in 
metropolitan areas financed by that - 
GSE’s mortgage purchases shall be home 
purchase mortgages in metropolitan 
areas which count toward the Low- and 
Moderate-Income Housing Goal in the 
year 2007 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; 

(4) For the year 2008, 56 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Low- and Moderate- 


- Income Housing Home Purchase 


Subgoal, 47 percent of the total number 
of home purchase mortgages in 
metropolitan areas financed by that 
GSE’s mortgage purchases shall be home 
purchase mortgages in metropolitan 
areas which count toward the Low- and 
Moderate-Income Housing Goal in the 
year 2008 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; and 

(5) For the year 2009 and thereafter 
HUD shall establish annual goals. 
Pending establishment of goals for the 
year 2009 and thereafter, the annual 
goal for each of those years shall be 56 
percent of the total number of dwelling 
units financed by that GSE’s mortgage 
purchases in each of those years. In 
addition, as a Low and Moderate 
Income Housing Home Purchase 
Subgoal, 47 percent of the total number 
of home purchase mortgages in 


metropolitan areas financed by that 
GSE’s mortgage purchases shall be home 
purchase mortgages in metropolitan 
areas which count toward the Low- and 
Moderate-Income Housing Goal in each 
of those years unless otherwise adjusted 
by HUD in accordance with FHEFSSA. 

@ 4. In § 81.13, revise the last sentence of 
paragraph (b) and revise paragraph (c), to 
read as follows: 


§81.13 Central Cities, Rural Areas, and 
Other Underserved Areas Housing Goal. 
* * * 

(b) Factors.* * * A statement 
documenting HUD’s considerations and 
findings with respect to these factors, 
entitled ‘‘Departmental Considerations 
to Establish the Central Cities, Rural 
Areas, and Other Underserved Areas 
Housing Goal,” was published in the 
Federal Register on November 2, 2004. 

(c) Goals. The annual goals for each 
GSE’s purchases of mortgages on 
housing located in central cities, rural 
areas, and other underserved areas are: 

(1) For the year 2005, 37 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Central Cities, Rural 
Areas, and Other Underserved Areas 
Home Purchase Subgoal, 32 percent of 
the total number of home purchase 
mortgages in metropolitan areas 
financed by that GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Central Cities, Rural 
Areas, and Other Underserved Areas 
Housing Goal in the year 2005 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; _ 

(2) For the year 2006, 38 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Central Cities, Rural 
Areas, and Other Underserved Areas 
Home Purchase Subgoal, 33 percent of 
the total number of home purchase 
mortgages in metropolitan areas 
financed by that GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Central Cities, Rural 
Areas, and Other Underserved Areas 
Housing Goal in the year 2006 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; 

(3) For the year 2007, 38 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
‘purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Central Cities, Rural 
Areas, and Other Underserved Areas 
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Home Purchase Subgoal, 33 percent of 
the total number of home purchase 
mortgages in metropolitan areas 
financed by that GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Central Cities, Rural 
Areas, and Other Underserved Areas 
Housing Goal in the year 2007 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; 

(4) For the year 2008, 39 percent of 
the total number of dwelling units 
financed by that GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. In 
addition, as a Central Cities, Rural 
Areas, and Other Underserved Areas 
Home Purchase Subgoal, 34 percent of 
the total number of home purchase 
mortgages in metropolitan areas 
financed by that GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Central Cities, Rural 
Areas, and Other Underserved Areas 
Housing Goal in the year 2008 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; and _ 

(5) For the year 2009 and thereafter 
HUD shall establish annual goals. 
Pending establishment of goals for the 
year 2009 and thereafter, the annual 
goal for each of those years shall be 39 
percent of the total number of dwelling 
units financed by that GSE’s mortgage 
purchases in each of those years. In 
addition, as a Central Cities, Rural 
Areas, and Other Underserved Areas 
Home Purchase Subgoal, 34 percent of - 
the total number of home purchase 
mortgages in metropolitan areas 
financed by that GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Central Cities, Rural 
Areas, and Other Underserved Areas 
Housing Goal in each of those years 
unless otherwise adjusted by HUD in 
accordance with FHEFSSA. 


* * * * * 


w@ 5. In § 81.14, revise the last sentence of 
paragraph (b) and revise paragraph (c), to 
read as follows: 


§81.14 Special Affordable Housing Goal. 
* * * * * 

(b) * * * A statement documenting 
HUD’s considerations and findings with 
respect to these factors, entitled 
“Departmental Considerations to 
Establish the Special Affordable 
Housing Goal,” was published in the 
Federal Register on November 2, 2004. 

(c) Goals. The annual goals for each 
GSE’s purchases of mortgages on rental 
and owner-occupied housing meeting 
the then-existing, unaddressed needs of 


and affordable to low-income families in accordance with FHEFSSA. In addition, 


low-income areas and very low-income 
families are: 

(1) For the year 2005, 22 percent of 
the total number of dwelling units 
financed by each GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. The 
goal for the year 2005 shall include 
mortgage purchases financing dwelling 
units in multifamily housing totaling | 
not less than 1.0 percent of the average 
annual dollar volume of combined 
(single-family and multifamily) 
mortgages purchased by the respective 
GSE in 2000, 2001, and 2002, unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA. In addition, 


as a Special Affordable Housing Home 


Purchase Subgoal, 17 percent of the 
total number of home purchase 
mortgages in metropolitan areas 
financed by each GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Special Affordable 
Housing Goal in the year 2005 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; 

(2) For the year 2006, 23 percent of 
the total number of dwelling units 
financed by each GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. The 
goal for the year 2006 shall include 
mortgage purchases financing dwelling 
units in multifamily housing totaling 
not less than 1.0 percent of the average 
annual dollar volume of combined 
(single-family and multifamily) 
mortgages purchased by the respective 
GSE in 2000, 2001, and 2002, unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA. In addition, 
as a Special Affordable Housing Home 
Purchase Subgoal, 17 percent of the 
total number of home purchase 


. mortgages in metropolitan areas 


financed by each GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Special Affordable 
Housing Goal in the year 2006 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; 

(3) For the year 2007, 25 percent of 
the total number of dwelling units 
financed by each GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. The 
goal for the year 2007 shall include 
mortgage purchases financing dwelling 
units in multifamily housing totaling 
not less than 1.0 percent of the average 
annual dollar volume of combined 
(single-family and multifamily) 
mortgages purchased by the respective 
GSE in 2000, 2001, and 2002, unless 
otherwise adjusted by HUD in 


as a Special Affordable Housing Home 
Purchase Subgoal, 18 percent of the 
total number of home purchase 
mortgages in metropolitan areas 
financed by each GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Special Affordable 
Housing Goal in the year 2007 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; 


(4) For the year 2008, 27 percent of 
the total number of dwelling units 
financed by each GSE’s mortgage 
purchases unless otherwise adjusted by 
HUD in accordance with FHEFSSA. The 
goal for the year 2008 shall include 
mortgage purchases financing dweiling 
units in multifamily housing totaling 
not less than 1.0 percent of the average 
annual dollar volume of combined 
(single-family and multifamily) 
mortgages purchased by the respective ~ 
GSE in 2000, 2001, and 2002, unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA. In addition, 
as a Special Affordable Housing Home 
Purchase Subgoal, 18 percent of the 
total number of home purchase 
mortgages in metropolitan areas 
financed by each GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Special Affordable 
Housing Goal in the year 2008 unless 
otherwise adjusted by HUD in 
accordance with FHEFSSA; and 


(5) For the year 2009 and thereafter 
HUD shall establish annual goals. 
Pending establishment of goals for the 
year 2009 and thereafter, the annual 
goal for each of those years shall be 27 
percent of the total number of dwelling 
units financed by each GSE’s mortgage 
purchases in each of those years. The 


goal for each such year shall include 


mortgage purchases financing dwelling 
units in multifamily housing totaling 


~ not less than 1.0 percent of the annual 


average dollar volume of combined 
(single-family and multifamily) 
mortgages purchased by the respective 
GSE in the years 2000, 2001, and 2002. 
In addition, as a Special Affordable 
Housing Home Purchase Subgoal, 18 
percent of the total number of home 
purchase mortgages in metropolitan | 
areas financed by each GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Special Affordable 
Housing Goal in each of those years 
unless otherwise adjusted by HUD in 
accordance with FHEFSSA. 


* * * * * 
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m 6. In § 81.15, revise paragraphs (d), 
(e)(6)(i), and (e)(6)(ii) and add a new 
paragraph (i), to read as follows: 


§81.15 General requirements. 
* * * * * 

(d) Counting owner-occupied units. 
(1) For purposes of counting owner- 
occupied units toward achievement of 
the Low- and Moderate-Income Housing 
Goal or the Special Affordable Housing 
Goal, mortgage purchases financing 
such units shall be evaluated based on 
the income of the mortgagors and the 
area median income at the time of 
origination of the mortgage. To 
determine whether mortgages may be 
counted under a particular family 
income level, i.e., especially low, very 
low, low or moderate income, the 
income of the mortgagors is compared to 
the median income for the area at the 
time of the mortgage application, using 
the appropriate percentage factor 
provided under § 81.17. 

(2)(j) When the income of the 
mortgagor(s) is not available to 
determine whether an owner-occupied 
unit in a property securing a single- 
family mortgage originated after 1992 
and purchased by a GSE counts toward 
achievement of the Low- and Moderate- 
Income Housing Goal or the Special 
Affordable Housing Goal, a GSE’s 
performance with respect to such unit 
may be evaluated using estimated 
affordability information in accordance 
with one of the following methods: 

(A) Excluding from the denominator 
and the numerator single-family owner- 
occupied units located in census tracts 
with median incomes less than, or equal 
to, area median income based on the 
most recent decennial census, up to a 
maximum of one percent of the total 
number of single-family owner- 
occupied dwelling units eligible to be 
counted toward the respective housing 
goal in the current year. Mortgage 
purchases with missing data in excess of 
the maximum will be included in the 
denominator and excluded from the 
numerator; 

(B) For home purchase mortgages and 
for refinance mortgages separately, 
multiplying the number of owner- 
occupied units with missing borrower 
income information in properties 
securing mortgages purchased by the 
GSE in each census tract by the 
percentage of all single-family owner- 
occupied mortgage originations in the 
respective tracts that would count 
toward achievement of each goal, as 
determined by HUD based on the most 
recent HMDA data available; or 

(C) Such other data source and 
methodology as may be approved by 
HUD. 


(ii) In any calendar year, a GSE may 
use only one of the methods specified 
in paragraph (d)(2)(i) of this section to 
estimate affordability information for 
single-family owner-occupied units. 

(iii) If a GSE chooses to use an 
estimation methodology under 
paragraph (d)(2)(i)(B) or (d)(2)(i)(C) of 
this section to determine affordability 
for owner-occupied units in properties 
securing single-family mortgage 
purchases eligible to be counted toward 
the respective housing goal, then that 
methodology may be used up to 
nationwide maximums for home 
purchase mortgages and for refinance 
mortgages that shall be calculated by 
multiplying, for each census tract, the 
percentage of all single-family owner- 
occupied mortgage originations with 
missing borrower incomes (as 
determined by HUD based on the most 
recent HMDA data available for home 
purchase and refinance mortgages, 
respectively) by the number of single- 
family owner-occupied units in 
properties securing mortgages 
purchased by the GSE for each census 
tract, summed up over all census tracts. 
If this nationwide maximum is 
exceeded, then the estimated number of 
goal-qualifying units will be adjusted by 
the ratio of the applicable nationwide 
maximum number of units for which 
income information may be estimated to 
the total number of single-family owner- 
occupied units with missing income 
information in properties securing 
mortgages purchased by the GSE. 
Owner-occupied units in excess of the 
nationwide maximum, and any units for 
which estimation information is not 
available, shall remain in the 
denominator of the respective goal 
calculation. 

(e) @ 

(6) 

(i) Multifamily. (A) When a GSE lacks 
sufficient information to-determine 
whether a rental unit in a property 
securing a multifamily mortgage 
purchased by a GSE counts toward 
achievement of the Low- and Moderate- 
Income Housing Goal or the Special 
Affordable Housing Goal because 
neither the income of prospective or 
actual tenants, nor the actual or average 
rental data, are available, a GSE’s 


_ performance with respect to such unit 


may be evaluated using estimated 
affordability information in accordance 
with one of the following methods: 

(1) Multiplying the number of rental 
units with missing affordability 
information in properties securing 
multifamily mortgages purchased by the 
GSE in each census tract by the 
percentage of all rental dwelling units in 
the respective tracts that would count 


toward achievement of each goal, as 
determined by HUD based on the most 
recent decennial census. For units with 
missing affordability information in 
tracts for which such methodology is 
not possible, such units will be 
excluded from the denominator as well 
as the numerator in calculating 
performance under the respective 
housing goal(s); or 

(2) Such other data source and 
methodology as may be approved by 
HUD. 

(B) In any calendar year, a GSE may 
use only one of the methods specified 
in paragraph (e)(6)(i)(A) of this section 
to estimate affordability information for 
multifamily rental units. 

(C) If a GSE chooses to use an 
estimation methodology under 
paragraph (e)(6)(i)(A) of this section to 
determine affordability for rental units 
in properties securing multifamily 
mortgage purchases eligible to be 
counted toward the respective housing 
goal; then that methodology may be 
used up to a nationwide maximum of 
ten percent of the total number of rental 
units in properties securing multifamily 
mortgages purchased by the GSE in the 
current year. If this maximum is 
exceeded, the estimated number of goal- 
qualifying units will be adjusted by the 
ratio of the nationwide maximum 
number of units for which affordability. 
information may be estimated to the 
total number of multifamily rental units 
with missing affordability information | 
in properties securing mortgages 
purchased by the GSE. Multifamily 
rental units in excess of the maximum 
set forth in this paragraph (e)(6)(i)(C), 
and any units for which estimation 
information is not available, shall be 
removed from the denominator of the 
respective goal calculation. 

(ii) Rental units in 1-4 unit single- 
family properties. (A) When a GSE lacks 
sufficient information to determine 
whether a rental unit in a property 
securing a single-family mortgage 
purchased by a GSE counts toward 
achievement of the Low- and Moderate- 
Income Housing Goal or the Special 
Affordable Housing Goal because 
neither the income of prospective or 
actual tenants, nor the actual or average 
rental data, are available, a GSE’s 
performance with respect to such unit 
may be evaluated using estimated 
affordability information in accordance 
with one of the following methods: 

(1) Excluding rental units in 1-to 4- 
unit properties with missing 
affordability information from the 
denominator as well as the numerator in 
calculating performance under those 


- goals; 
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(2) Multiplying the number of rental 
units with missing affordability 
information in properties securing 
single family mortgages purchased by 
the GSE in each census tract by the 

_ percentage of all rental dwelling units in 
the respective tracts that would count 
toward achievement of each goal, as 
determined by HUD based on the most 
recent decennial census. For units with 
missing affordability information in 
tracts for which such methodology is 
not possible, such units will be — 
excluded from the denominator as well 
as the numerator in calculating 
performance under the respective 
housing goal(s); or 

(3) Such other data source and 
methodology as may be approved by 
HUD. 

(B) In any calendar year, a GSE may 
use only one of the methods specified 
in paragraph (e)(6)(ii)(A) of this section 
to estimate affordability information for 
single-family rental units. 

(C) If a GSE chooses to use an 
estimation methodology under 
paragraph (e)(6)(ii)(A)(2) or 
(e)(6)(ii)(A)(3) of this section to 
determine affordability for rental units 
in properties securing single-family 
mortgage purchases eligible to be 
counted toward the respective housing 
goal, then that methodology may be 
used up to nationwide maximums of 
five percent of the total number of rental 
units in properties securing non- 
seasoned single-family mortgage 
purchases by the GSE in the current 
year and 20 percent of the total number 
of rental units in properties securing 
seasoned single-family mortgage 
purchases by the GSE in the current 
year. If either or both of these 
maximums are exceeded, the estimated 
number of goal-qualifying units will be 
adjusted by the ratio of the applicable 
nationwide maximum number of units 
for which affordability information may 
be estimated to the total number of 
single-family rental units with missing 
affordability information in properties 
securing seasoned or unseasoned 
mortgages purchased by the GSE, as 
applicable. Single-family rental units in 
excess of the maximums set forth in this 
paragraph (e)(6)(ii)(C), and any units for 
which estimation information is not 
available, shall be removed from the 
denominator of the respective goal 
calculation. 

* * * * * 


(i) Counting mortgages toward the 
Home Purchase Subgoals. (1) General. 
The requirements of this section, except 
for paragraphs (b) and (e) of this section, 
shall apply to counting mortgages 
toward the Home Purchase Subgoals at 


§§ 81.12 through 81.14. However, 
performance under the subgoals shall be 
counted using’a fraction that is 
converted into a percentage for each 
subgoal and the numerator of the 
fraction for each subgoal shall be the 
number of home purchase mortgages in 
metropolitan areas financed by each 
GSE’s mortgage purchases in a 
particular year that count towards 
achievement of the applicable housing 
goal. The denominator of each fraction 
shall be the total number of home 
purchase mortgages in metropolitan 
areas financed by each GSE’s mortgage 
purchases in a particular year. For 
purposes of each subgoal, the procedure 
for addressing missing data or 
information, as set forth in paragraph (d) 
of this section, shall be implemented 
using numbers of home purchase 
mortgages in metropolitan areas and not 
single-family owner-occupied dwelling 
units. 

(2) Special counting rule » for : 
mortgages with more than one owner- 
occupied unit. For purposes of counting 
mortgages toward the Home Purchase 


_ Subgoals, where a single home purchase 


mortgage finances the purchase of two 
or more owner-occupied units in a 
metropolitan area, the mortgage shall 
count once toward each subgoal that 
applies to the GSE’s mortgage purchase. 
w 7. In § 81.16, revise paragraphs (c)(6) 
and (c)(7), remove and reserve 
paragraphs (c)(10) and (c)(11), and adda 
paragraph (c)(14); to read as follows: 


§81.16 Special counting requirements. 


(c) 

(6) Seasoned mortgages. A GSE’s 
purchase of a seasoned mortgage shall 
be treated as a mortgage purchase for 
purposes of these goals and shall be 
included in the numerator, as 
appropriate, and the denominator in 
calculating the GSE’s performance 
under the housing goals, except where: 

(i) The GSE has already counted the 
mortgage under a housing goal 
applicable to 1993 or any subsequent 
year; or 

(ii) HUD determines, based upon a 
written request by a GSE, that a 
seasoned mortgage or class of such 
mortgages should be excluded from the 
numerator and the denominator in order 
to further the purposes of the Special 
Affordable Housing Goal. 

(7) Purchase of refinanced mortgages. 
Except as otherwise provided in this 
part, the purchase of a refinanced 
mortgage by a GSE is a mortgage 
purchase and shall count toward 
achievement of the housing goals to the 
extent the mortgage qualifies. 


* * * * * 


(14) Seller dissolution option. (i) 
Mortgages acquired through transactions 
involving seller dissolution options 
shall be treated as mortgage purchases, 
and receive credit toward the 


achievement of the housing goals, only 


when: 

(A) The terms of the transaction 
provide for a lockout period that 
prohibits the exercise of the dissolution 
option for at least one year from the date 
on which the transaction was entered 
into by the GSE and the seller of the 
mortgages; and 

(B) The transaction is not dissolved 
during the one-year minimum lockout 
period. 

(ii) The Secretary may grant an 
exception to the one-year minimum 
lockout period described in paragraph 
(c)(14)(i)(A) and (B) of this section, in 
response to a written request from an 
enterprise, if the Secretary determines 
that the transaction furthers the 
purposes of FHEFSSA and the GSE’s 
charter act; 

(iii) For purposes of this paragraph 
(c)(14), “seller dissolution option” 
means an option fora sellerof 
mortgages to the GSEs to dissolve or 
otherwise cancel a mortgage purchase 
agreement or loan sale. 

* * * * * 


w 8. Revise § 81.102 to read as follows: 


§81.102 Verification and enforcement to 
ensure GSE data integrity. 

(a) Independent verification authority. 
The Secretary may independently verify 
the accuracy and completeness of the 
data, information, and reports provided 
by each GSE, including conducting on- 
site verification, when such steps are 
reasonably related to determining 
whether a GSE is complying with 12 
U.S.C. 4541-4589 and the GSE’ s Charter 
Act. 

(b) Certification. (1) The senior officer 
of each GSE who is responsible for 
submitting to HUD the fourth quarter 
Annual Mortgage Report and the AHAR 
under sections 309(m) and (n) of the 
Fannie Mae Charter Act or sections 
307(e) and (f) of the Freddie Mac Act, 
as applicable, or for submitting to the 
Secretary such other report(s), data, or 
information for which certification is 
requested in writing by the Secretary, 
shall certify such report(s), data or 
information. 

(2) The certification shall state as 
follows: “To the best of my knowledge 
and belief, the information provided 
herein is true, correct and complete.” 

(3) If the Secretary determines that a 
GSE has failed to provide the 
certification required by paragraphs 
(b)(1) and (b)(2) of this section, or that 
a GSE has provided the certification 
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required by paragraph (b) in connection 
with data, information or report(s) that 
the Secretary later determines are not 
true, correct and complete, the Secretary 
may pursue the enforcement remedies 
under paragraph (e) of this section. For 
data, information or report(s) subject to 
paragraphs (c) or (d) of this section, the 
Secretary may pursue the enforcement 
remedies described in paragraph (e) 
only in connection with material errors, 
omissions or discrepancies as those 
terms are defined in § 81.102(c) or (d). 

(c) Verification procedure and 
adjustment to correct errors, omissions 
or discrepancies in AHAR data for the 
immediately preceding year. (1) This 
paragraph (c) pertains to the GSEs’ 
submission of year-end data. For 
purposes of this paragraph, ‘‘year-end 
data” means data that HUD receives 
from the GSEs related to housing goals 
performance in the immediately 
preceding year and covering data 
reported in the fourth quarter Annual 
Mortgage Report and the GSE’s AHAR. 
An “error’’ means a technical mistake, 
such as a mistake in coding or 
calculating data. An ‘‘omission’’ means 
a GSE’s failure to count units in the 
denominator. A “‘discrepancy”’ means 
any difference between HUD’s analysis 
of data and the analysis contained in a 
GSE’s submission of data, including a 
discrepancy in goal or Special 
‘Affordable subgoal performance. 

(2) If HUD finds errors, omissions or 
discrepancies in a GSE’s year-end data 
submissions relative to HUD’s 
regulations, HUD will first notify the 
GSE by telephone or e-mail 
transmission of each such error, 
omission or discrepancy. The GSE must 
respond within five working days of 
each such notification. HUD may, in its 
discretion or-wpon a request by a GSE 
within the five working day period, 
extend the response period for up to an 
additional 20 working days. Information 
exchanges during the five working day 
period following initial notification, and 
any subsequent extensions of time that 
may be granted, may be by electronic 
mail. Any person with delegated 
authority from the Secretary, or the 
Director of HUD’s Financial Institution 
Regulation Division, or his or her 
designee, shall be responsible for 
issuing initial notifications regarding 
errors, omissions, or discrepancies; 
making determinations on the adequacy 
of responses received; approving any 
extensions of time permitted under this 
provision; and managing the data 
verification process. 

(3) If each error, omission or 
discrepancy is not resolved to HUD’s 
satisfaction during the initial five 
working day period from notification, 


and any extension period, the Secretary 
will notify the GSE in writing and seek 
clarification or additional information to 
correct the error, omission or 
discrepancy. The GSE shall have 10 
working days (or such longer period as 
the Secretary may establish, not to 
exceed 30 working days) from the date 
of the Secretary’s written notice to 
respond in writing to the notice. If the 
GSE fails to submit a written response 
to the Secretary within this period, or if 
the Secretary determines that the GSE’s 
written response fails to correct or 
otherwise resolve each error, omission 
or discrepancy in its reported year-end 
data to the Secretary’s satisfaction, the 
Secretary will determine the appropriate 
adjustments to the numerator and the 
denominator of the applicable housing 
goal(s) and Special Affordable 
subgoal(s) due to the GSE’s failure to 
provide the Secretary with accurate 
submissions of data. 

(4) The Secretary, or his or her 
designee, shall inform a GSE in writing, 
at least five working days prior to HUD’s 
release of its official performance figures 
to the public, of HUD’s determination of 
official goals performance figures, 
including any adjustments. During the 
five working days prior to such public 
release, a GSE may request, in writing, 

a reconsideration of HUD’s final 


determination of its performance and 


must provide the basis for requesting 
the reconsideration. If the request is 
granted, the Secretary will consider the 
GSE’s request for reconsideration of its 
determination of goals performance and 
make a final determination regarding 
the GSE’s performance, within 10 
working days of the Secretary’s granting 
of the GSE’s written request for 
reconsideration. 

(5) Should the Secretary determine 
that additional enforcement action 
against the GSE is warranted for 
material errors, omissions or 
discrepancies with regard to a housing 
goal or Special Affordable subgoal, it 
may pursue additional remedies-under 
paragraph (e) of this section. An error, 
omission or discrepancy is material if it 
results in an overstatement of credit for 
a housing goal or Special Affordable 
subgoal, and, without such 
overstatement, the GSE would have 
failed to meet such housing goal or 
Special Affordable subgoal for the 
immediately preceding year. 

(d) Adjustment to correct prior year 
reporting errors, omissions or 
discrepancies. (1) General. The 
Secretary may require a GSE to correct 
a material error, omission or. 
discrepancy in a GSE’s prior year’s data 
reported in the fourth quarter Annual 
Mortgage Report and the GSE’s AHAR 


under sections 309(m) and (n) of the 
Fannie Mae Charter Act or sections 
307(e) and (f) of the Freddie Mac Act, 

as applicable. An error, omission or 
discrepancy is material if it results in an 
overstatement of credit for a housing 
goal or Special Affordable subgoal and, 
without such overstatement, the GSE 
would have failed to meet such housing 
goal or Special Affordable subgoal for 
the prior year. A “prior year” for 
purposes of this section is any one of 
the two years immediately preceding 
the latest year for which data on 
housing goals performance was reported 
to HUD. 

(2) Procedural requirements. In the 
event the Secretary determines that a 
GSE’s prior year’s fourth quarter Annual 
Mortgage Report or AHAR contain a 
material error, omission or discrepancy, 
the Secretary will provide the GSE with 
an initial letter containing written 
findings and determinations within 24 
months of the end of the relevant GSE 
reporting year. The GSE shall have an 
opportunity, not to exceed 30 days from 
the date of receipt of the Secretary’s 
initial letter, to respond in writing with 
supporting documentation, to contest 
the Secretary’s initial determination that 
there was a material error, omission or 
discrepancy in a prior year’s data. The 
Secretary shall then issue a final 
determination letter within 60 days of 
the date of HUD’s receipt of the GSE’s 
written response or, if no response is 
received, within 90 days of the date of 
the GSE’s receipt of the Secretary’s 
initial letter. The Secretary may extend 
the period for issuing a final 
determination letter by an additional 30 
days and may grant the GSE an 
opportunity, for a period not to exceed 
10 working days from the date of the 
GSE’s receipt of the determination letter 
to request that the determination be 
reconsidered. 

(3) If the Secretary determines that a 
GSE’s prior year’s fourth quarter Annual 
Mortgage Report or AHAR contained a 
material error, omission or discrepancy, 
the Secretary may direct the GSE to 
correct the overstatement by purchasing 
mortgages to finance the number of 
units that HUD has determined were 
overstated in the prior year’s goal 
performance (or, for the Special 
Affordable subgoal, the number or 
dollar amount, as applicable, of 
mortgage purchases that HUD has 
determined were overstated), or that 
equal the percentage of the 
overstatement in the prior year’s goal or 
Special Affordable subgoal performance 
as applied to the most current year-end 
performance, whichever is less. Units or 
mortgages purchased to remedy an 
overstatement in the housing goals or 
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the Special Affordable subgoal must be 

eligible to qualify under the same goal 

or Special Affordable subgoal that HUD 

has determined were overstated in the 
rior year. 

(4) If a GSE does not purchase a 
sufficient amount or type of mortgages 
to meet the requirements set forth in 
paragraph (d)(3) of this section as 
directed by the Secretary by no later 
than the end of the calendar year 
immediately following the year in 
which the Secretary notifies the GSE of 
such overstatement (unless, upon 
written request from the GSE, the 
Secretary, in his or her discretion, 
determines that a grant of additional 
time is appropriate to correct or 
compensate for the overstatement) the 
Department may pursue any or all of the 
following remedies: 

(i) Issue a notice that the GSE has 
failed a housing goal or Special 
Affordable subgoal in the prior year; 

(ii) Seek additional enforcement 
remedies under paragraph (e) of this 
section; 

(iii) Pursue any other civil or 
administrative remedies as are available 
to it. 

(e) Additional enforcement options. 
(1) General. In the event the Secretary 
determines, either as a result of his or 
her independent verification authority 
described in paragraph (a) of this 
section, or by the authority set forth in 
paragraphs (b), (c) or (d) of this section, 
that any of the following circumstances 
has occurred with respect to data, 
information or report(s) required by 
sections 309(m) or (n) of the Fannie Mae 
Charter Act, sections 307(e) or (f) of the 
Freddie Mac Act, or subpart E ofthis | 
part, the Secretary may regard this as a 
GSE’s failure to submit such data, 
information or report(s) and, 
accordingly, the Secretary may take the 
additional enforcement actions 
authorized by paragraph (e)(2) of this 
section: 

(i) A GSE fails to submit the 
certification required by paragraphs 
(b)(1) and (b)(2) of this section in 
connection with such data, information 
or report(s); or ; 

(ii) A GSE submits the certification 
required by paragraph (b) of this section, 
but the Secretary later determines that 
the data, information or report(s) are not 
true, correct and complete. For data, 
information or report(s) subject to 
paragraphs (c) or (d) of this section, the 
Secretary may pursue the additional 
enforcement remedies under paragraph 
(e)(2) only in connection with material 
errors, omissions or discrepancies, as 
those terms are defined in § 81.102(c) or 
(d). In addition, the Secretary may only 
pursue such remedies in connection 


with material errors, omissions or 
discrepancies arising under paragraph 
(d) of this section if the GSE has failed 
to purchase a sufficient amount or type 
of mortgages, as provided in paragraphs 
(d)(3) and (d)(4) of this section. 

(2) Remedies. (i) Submissions 
required under the GSE’s charter acts. 
After the Secretary makes a 
determination under paragraph (e)(1) of 
this section that any of the 
circumstances described in paragraphs 
(e)(1)(i) or (ii) has occurred with respect 
to data, information, or report(s) : 
required by sections 309(m) or (n) of the 
Fannie Mae Charter Act, or by sections 
307(e) or (f) of the Freddie Mac Act, the 
Secretary may pursue any or all of the 
following remedies in accordance with 


‘ paragraph (e)(3), or applicable law, as 


appropriate: 

(A) A cease-and-desist order against 
the GSE for failing to submit the 
required data, information or report(s) 
in accordance with this section; 


(B) Civil money penalties against the 
GSE for failing to submit the required 
data, information or report(s) in 
accordance with this section; 


(C) Any other civil or administrative 
remedies or penalties against the GSE 
that may be available to the Secretary by 
virtue of the GSE’s failing to submit or 
certify the required data, information or 
report(s) in accordance with this 
section. 


(ii) Submissions required under 
subpart E of this part. After the 


Secretary makes a determination under . 


paragraph (e)(1) of this section that any 
of the circumstances described in 
paragraphs (e)(1)(i) or (ii) has occurred 
with respect to data, information or 
report(s) required under subpart E of 
this part (but that are not required by 
sections 309(m) or (n) of the Fannie Mae 
Charter Act or by sections 307(e) or (f) 
of the Freddie Mac Act), the Secretary 
may pursue any civil or administrative 
remedies or penalties against the GSE 
that may be available to the Secretary. 
The Secretary shall pursue such 
remedies under applicable law. 


(3) Procedures. The Secretary shall 
comply with the procedures set forth in 
subpart G of this part in connection 
with any enforcement action that he or 
she may initiate against a GSE under 
paragraph (e) of this section. 

Dated: October 22, 2004. 

John C. Weicher, 


Assistant Secretary for Housing—Federal 
Housing Commissioner. 


Note: The Appendices will not appear in 
the Code of Federal Regulations. 


Appendix A 


Departmental Considerations To Establish 
The Low- and Moderate-Income Housing 
Goal 


A. Introduction 


Sections 1 and 2 provide a basic 
description of the rule process. Section 3 
discusses HUD’s conclusions based on 
consideration of the factors. 


1. Establishment of Low- and Moderate- 


Income Housing Goal 


In establishing the Low- and Moderate- 
Income Housing Goals for the Federal 
National Mortgage Association (Fannie Mae) 
and the Federal Home Loan Mortgage 
Corporation (Freddie Mac), collectively 
referred to as the Government-Sponsored 
Enterprises (GSEs), section 1332 of the 
Federal Housing Enterprises Financial Safety 
and Soundness Act of 1992 (12 U.S.C. 4562) 
(FHEFSSA) requires the Secretary to 
consider: 

1. National housing needs; 

2. Economic, housing, and demographic 
conditions; 

3. The performance and effort of the 
enterprises toward achieving the Low- and 
Moderate-Income Housing Goal in previous 
years; 

4. The size of the conventional mortgage 
market serving low- and moderate-income 
families relative to the size of the overall 
conventional mortgage market; 

5. The ability of the enterprises to lead the 
industry in making mortgage credit available 
for low- and moderate-income families; and 

6. The need to maintain the sound 
financial condition of the enterprises. 

The Secretary also considered these factors 
in establishing a low- and moderate-income 
subgoal for home purchase loans on single- 
family-owner properties in metropolitan 
areas. 

2. Underlying Data 


In considering the statutory factors in 
establishing these goals, HUD relied on data 
from the 2001 American Housing Survey, the 
2000 Censuses of Population and Housing, 
the 2001 Residential Finance Survey (RFS), ~ 
the 1995 Property Owners and Managers 
Survey (POMS), other government reports, 
reports submitted in accordance with the 
Home Mortgage Disclosure Act (HMDA), and 
the GSEs. In order to measure performance 
toward achieving the Low- and Moderate- 
Income Housing Goal in previous years, HUD 
analyzed the loan-level data on all mortgages 
purchased by the GSEs for 1993-2003 in 
accordance with the goal counting provisions 
established by the Department in the 
December 1995 and October 2000 rules (24 
CFR part 81). 


3. Conclusions Based on Consideration of the 
Factors 


The discussion of the first two factors 
covers a range of topics on housing needs 
and economic and demographic trends that 
are important for understanding mortgage 
markets. Information is provided which 
describes the market environment in which 
the GSEs must operate (for example, trends 
in refinancing activity). In addition, the 
severe housing problems faced by lower- 
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income families are discussed, as are the * 
barriers that minorities face when attempting 
to become homeowners. This discussion 
serves to provide useful background 
information for the discussion of the 
Geographically Targeted and Special 
Affordable Housing Goals in Appendixes B 
and C, as well as for the Low- and Moderate- 
Income Housing Goal in this Appendix. 


The third factor (past performance) and the - 


fifth factor (ability of the GSEs to lead the 
industry) are also discussed in some detail in 
this Appendix. With respect to home 
purchase mortgages, the past performance of 
the GSEs and their ability to lead the 
industry are examined for all three housing 
goals; that analysis provides the basis for 
establishing the three subgoals for the GSEs’ 
acquisitions of home loans on single-family- 
owner properties. 

The fourth factor (size of the market) and 
the sixth factor (need to maintain the GSEs’ 
sound financial condition) are mentioned 
only briefly in this Appendix. Detailed 
analyses of the fourth factor and the sixth 
factor are contained in Appendix D and in 
the economic analysis of this rule, 
respectively. 

The factors are discussed in sections B 
through H of this appendix. Section I 
summarizes the findings and presents the 
Department’s conclusions concerning the 
Low- and Moderate-Income Housing Goal. 
Section I also gives the rationale for a low- 
and moderate-income subgoal for home 
purchase loans. 

The consideration of the factors in this 
Appendix has led the Secretary to the 
following conclusions: 

e Changing population demographics will 
result in a need for primary and secondary 
mortgage markets to meet nontraditional 
credit needs, respond to diverse housing 
preferences, and overcome information and 
other barriers that many immigrants and 
minorities face. Growing housing demand 
from immigrants (both those who are already 
here and those projected to come) and non- 
traditional homebuyers will help to offset 
declines in the demand for housing caused 
by the aging of the population. Immigrants 
and other minorities—who accounted for 
more than a third of household growth since 
the 1990s—will be responsible for almost 
two-thirds of the growth in the number of 
new households over the next ten years. As 
these demographic factors play out, the 
overall effect on housing demand will likely 
be sustained growth and an increasingly 
diverse household population from which to 
draw new renters and homeowners. 

e Despite the record national 
homeownership rate of 68.3 percent in 2003, 
much lower rates prevailed for minorities, 
especially for African-American households 
(48.4 percent) and Hispanics (47.4 percent), 
and these lower rates are only partly 
accounted for by differences in income, age, 
and other socioeconomic factors. 

e In addition to low incomes, barriers to 
homeownership that disproportionately 
affect minorities and immigrants include lack 
of capital for down payments and closing 
costs, poor credit history, lack of access to 
mainstream lenders, little understanding of 
the homebuying process, and continued 


discrimination in housing markets and 
morigage lending. 

e A HUD-published study of 
discrimination in the rental and owner 
markets found that while differential 
treatment between minority and white home 
seekers had declined over the past ten years, 
it continued at an unacceptable level in the 
year 2000. In addition, disparities in 
mortgage lending continued across the nation 
in 2002, when the loan denial rate was 7.8 
percent for white mortgage applicants, but 
20.1 percent for African Americans and 15.5 
percent for Hispanics.? 

e Americans with the lowest incomes face 
persistent housing problems. Recent HUD 
analysis reveals that in 2001, 5.1 million 

_households had ‘worst case” housing needs, 
defined as housing costs greater than 50 
percent of household income or severely 
inadequate housing among unassisted very- 
low-income renter households. Among these 
households, 90 percent had a severe rent 
burden, 6 percent lived in severely 
inadequate housing, and 4 percent suffered 
from both problems. 

e Over the past ten years, there has been 
a “revolution in affordable lending” that has 
extended homeownership opportunities to 
historically underserved households. Fannie 
Mae and Freddie Mac have been a substantial 
part of this “revolution in affordable 
lending’. During the mid-to-late 1990s, they 
added flexibility to their underwriting 
guidelines, introduced new low-down- 
payment products, and worked to expand the 
use of automated underwriting in evaluating 
the creditworthiness of loan applicants. 
HMDA data suggest that the industry and 
GSE initiatives are increasing the flow of 
credit to underserved borrowers. Between 
1993 and 2003, conventional loans to low- 
income and minority families increased at 
much faster rates thanmloans to upper-income 
and non-minority families. 

e The Low- and Moderate-Income Goal 
was set at 50 percent beginning in 2001. 
Effective on January 1, 2001, several changes 
in counting requirements came into effect, 
including (1) “bonus points” (double credit) 
for purchases of mortgages on small (5-50 
unit) multifamily properties and, above a 
threshold level, mortgages on 2—4 unit 
owner-occupied properties; and (2) a 
“temporary adjustment factor” (1.35 units 
credit) for Freddie Mac’s purchases of 
mortgages on large (>50 unit) multifamily 
properties. With these two counting rules, 
Fannie Mae’s performance was 51.5 percent 
in 2001, 51.8 percent in 2002 and 52.3 
percent in 2003, and Freddie Mac’s 
performance was 53.2 percent in 2001, 50.5 
percent in 2002, and 51.2 percent in 2003; 
thus, both GSEs surpassed this higher goal in 
all three years. 

e The bonuses and temporary adjustment 
factor expired at the end of 2003. Without 
these rules, Fannie Mae’s performance would 
have been 51.3 percent in 2000, 49.2 percent 
in 2001, 49.0 percent in 2002, and 48.7 
percent in 2003. Freddie Mac’s performance 


1 Mortgage denial rates are based on 2002 HMDA 
data for home purchase loans; manufactured 
housing lenders are excluded from these 
comparisons. 


would have been 50.6 percent in 2000, 47.7 
percent in 2001, 46.1 percent in 2002, and 
45.0 percent in 2003. Thus, both Fannie Mae 
and Freddie Mac would have surpassed the 
50 percent goal in 2000 and fallen short in 
2001, 2002, and 2003. ; 

¢ This Appendix includes a 
comprehensive analysis of each GSE’s 
performance in funding home purchase 
mortgages for borrowers and neighborhoods 
covered by the three housing goals—special 
affordable and low- and moderate-income 
borrowers and underserved. The GSEs’ 
performance in funding first-time home 
buyers is also examined. 

e While Freddie Mac has improved its 
affordable lending performance in recent 
years, it has consistently lagged the 
conventional conforming market in funding 
affordable home purchase loans for special 
affordable and low-moderate-income 
borrowers and underserved neighborhoods 
targeted by the housing goals. In 2003, its 


’ performance on the underserved areas goal 


was particularly low relative to both the 
performances of Fannie Mae and the market; 
in that year, underserved area loans 
accounted for only 24.0 percent of Freddie 
Mac’s purchases compared with 26.8 percent 
of Fannie Mae’s purchases and 27.6 percent 
of market originations. (These underserved 
area data are based on 1990 Census 
geography.) 

e In general, Fannie Mae’s affordable 
lending performance has been better than 
Freddie Mac’s. But like Freddie Mac, Fannie 
Mae’s average performance during past 
periods (e.g., 1993-2003, 1996-2003, 1999— 
2003) has been below market levels. 
However, it is encouraging that Fannie Mae 
markedly improved its affordable lending 
performance relative to the market during 
2001, 2002, and 2003, the first three years 
under the higher housing goal targets that 
HUD established in the GSE Final Rule dated 
October 2000. Over this three-year period, 
Fannie Mae led the primary market in 
funding special affordable and low-mod 
loans but lagged the market in funding 
underserved areas loans. In 2003, Fannie 
Mae’s increased performance placed it 
significantly above the special affordable 
market (a 17.1 percent share for Fannie Mae 
compared with a 15.9 percent share for the 
market) and the low-mod market (a 47.0 
percent share for Fannie Mae compared with 
a 44.6 percent share for the market). 
However, Fannie Mae continued to lag the 
underserved areas market in 2003 (a 26.8 
percent share for Fannie Mae compared with 
a 27.6 percent share for the market). In this 
case, which is referred to in the text as the 
“purchase year” approach, Fannie Mae’s 
performance is based on comparing its 
purchases of all loans (both seasoned loans 
and newly-originated mortgages) during a 
particular year with loans originated in the 
market in that year. When Fannie Mae’s 


2 The “affordable lending performance” of Fannie 
Mae and Freddie Mae refers to the performance of 
the GSEs in funding loans for low-income and 
underserved borrowers through their purchase (or 
guarantee) of loans originated by primary lenders. 

It does not, of course, imply that the GSEs 
themselves are lenders originating loans in the 
primary market. 
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performance is measured on an “origination 
year’ basis (that is, allocating Fannie Mae’s 
purchases in a particular year to the year that 
the purchased loan was originated), Fannie 
Mae also led the 2003 market in funding 
special affordable and low- and moderate- 
income loans, and lagged the market in 
funding underserved area loans. 

e Both Fannie Mae and Freddie Mac lag | 
the conventional conforming market in 
funding first-time homebuyers, and by a 
rather wide margin. Between 1999 and 2001, 
first-time homebuyers accounted for 27 
percent of each GSE’s purchases of home 
loans, compared with 38 percent for home 
loans originated in the conventional 
conforming market. 

e The GSEs have accounted for a 
significant share of the total (government as 
well as conventional) market for home 
purchase loans, but their market share for 
each of the affordable lending categories (e.g., 
low-income borrowers and census tracts) has 
been less than their share of the overall 
market. 

e The GSEs also account for a very small 
share of the market for important groups such 
as minority first-time homebuyers. 
Considering the total mortgage market (both 
government and conventional loans), it is 
estimated that the GSEs purchased only 14 
percent of loans originated between 1999 and 
2001 for African-American and Hispanic 
first-time homebuyers, or one-third of their 
share (42 percent) of all home purchase loans 
originated during that period. Considering 
the conventional conforming market and the 
same time period, it is estimated that the 
GSEs purchased only 31 percent of loans 
originated for African-American and 
Hispanic first-time homebuyers, or 
approximately one-half of their share (57 
percent) of all home purchase loans in that 
market. The GSEs’ small share of the first- 
time homebuyer market could be due to the 
preponderance of high (over 20 percent) 
downpayment loans in their mortgage 
purchases. i 

e This Appendix discusses the dynamic 
nature of the single-family mortgage market 
and the numerous changes that this market 
has undergone over the past few years. Some 
important trends that will likely factor into 
the GSEs’ performance in meeting the needs 
of underserved borrowers include the growth 
of the subprime market, the increasing use of 
automated underwriting systems, and the 
introduction of risk-based pricing into the 
market. 

e The long run outlook for the multifamily 
rental market is sustained, moderate growth, 
based on favorable demographics. The 
minority population, especially Hispanics, 
provides a growing source of demand for 
affordable rental housing. “Lifestyle renters” 
(older, middle-income households) are also a 
fast-growing segment of the rental 
population. Provision of affordable housing, 
however, will continue to challenge 
suppliers of multifamily rental housing and 
policy makers at all levels of government. 
Low incomes combined with high housing 
costs define a difficult situation for millions 
of renter households. Housing cost 
reductions are constrained by high land 
prices and construction costs in many 


markets. Government action—through land 
use regulation, building codes, and 
occupancy standards—are major contributors 
to those high costs. 

e The market for financing multifamily 
apartments has grown to record volumes. 
Fannie Mae and Freddie Mac have been 
among those boosting volumes and 
introducing new programs to serve the 
multifamily market. Fannie Mae’s 
multifamily purchases jumped from about 
$10 billion in 1999 and 2000 to $18.7 billion 
in 2001, $18.3 billion in 2002, and $33.3 
billion in 2003—the last three years were 
characterized by heavy refinancing activity. 

e Freddie Mac has re-entered the 
multifamily market, after withdrawing for a 
time in the early 1990s. Concerns regarding ~ 
Freddie Mac’s multifamily capabilities no 
longer constrain its performance with regard 
to the housing goals. Freddie Mac’s 
multifamily purchases increased from a 
relatively low $3 billion in 1997 to 
approximately $7 billion during the next 
three years (1998 to 2000), before rising 
further to $11.9 billion in 2001, $13.3 billion - 
in 2002, and $21.6 billion in 2003. 

e The overall presence of both GSEs in the 
rental mortgage market falls short of their 
involvement in the single-family owner 
market. Between 1999 and 2002, the GSEs’ 
purchases totaled for 61 percent of the owner 
market, but only 37 percent of the single- 
family rental and multifamily rental market. 
Certainly there is room for expansion of the 
GSEs in supporting the nation’s rental 
markets, and that expansion is needed if the 
GSEs are to make significant progress in 
closing the gaps between the affordability of 
their mortgage purchases and that of the 
overall conventional conforming market. 

¢ Considering both owner and rental 
properties, the GSEs’ presence in the goals- 
qualifying market has been significantly less 
than their presence in the overall 
conventional conforming mortgage market. 
Specifically, HUD estimates that the GSEs 


_ accounted for 55 percent of all owner and 


rental units financed in the primary market 
between 1999 and 2002, but only 48 percent 
of units qualifying for the low-mod goal, 48 
percent of units qualifying for the 
underserved areas goal, and 41 percent of 
units qualifying for special affordable goal. 


B. Factor 1: National Housing Needs 


This section reviews the general housing 
needs of lower-income families that exist 
today and are expected to continue in the 
near future. Affordability problems that 
lower-income families face in both the rental 
and owner markets are examined. The 
section also describes racial disparities in 
homeownership and the causes of these 
disparities. It also notes some special 
problems, such as the need to rehabilitate our 
older urban housing stock, that are discussed 
throughout this appendix. 


1. Homeownership Gaps 


Despite recent record homeownership 
rates, many Americans, including 
disproportionate numbers of racial and 
ethnic minorities, are shut out of 
homeownership opportunities. Although the 
national homeownership rate for all 
Americans was 68.3 percent in 2003, the rate 


for minority households was lower—for 
example, just 48.4 percent of African- 
American households and 47.4 percent of 
Hispanic households owned a home.? 
Differences in income and age between 
minorities and whites do not fully explain 
these gaps. The Joint Center for Housing 
Studies estimated that if minorities owned 
homes at the same rates as whites of similar 
age and income, a homeownership gap of 10 
percentage points would still exist.4 


a. Importance of Homeownership 


Homeownership is one of the most 
common forms of property ownership as well 
as savings. Historically, home equity has 


‘been the largest source of wealth for most 


Americans, and wealth gains in housing have 


‘been more widely distributed among the 


population than gains in the stock market.® 
With stocks appreciating faster than home 
prices over the past decade, home equity as 
a share of all family assets fell from 38 
percent in 1989 to 33 percent in 1998 and 32 
percent in 2001.” However, many of the gains 
in the stock market were erased after 1999 
and housing was once again a more 
significant asset in the household balance 
sheet than stocks in 2001.8 Even with a bull 
market through most of the 1990s, 59 percent 
of all homeowners in 1998 held more than 
half of their net wealth in the form of home 
equity.° From 2001 to 2003, homes prices 
appreciated an average of 23 percent which 
meant $30,900 in housing equity 
accumulation for a typical homeowner.1!° 
Moreover, unlike stock wealth, aggregate 
home equity has steadily increased over the 
past 40 years with only occasional small 
dips.11 

Among low-income homeowners 
(household income less than $20,000), home 
equity accounted for about 72 percent of 
household wealth, and approximately 55 
percent for homeowners with incomes 
between $20,000 and $50,000. Median net 
wealth for low-income homeowners under 65 


3Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2004, p. 
35. 


4Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2003, p. 
16. 

5 According to the National Association of 
Realtors, Housing Market Will Change in New 
Millennium as Population Shifts, November 7, 
1998. Forty-five percent of U.S. household wealth 
was in the form of home equity in 1998. Since 1968, 
home prices have increased each year, on average, 
at the rate of inflation plus two percentage points. 

6 Todd Buchholz, “Safe At Home: The New Role 
of Housing in the U.S. Economy,” a paper 
commissioned by the Homeownership Alliance, 
2002. 

7 Federal Reserve Board, ‘‘Recent Changes in U.S. 
Family Finances: Results from the 1998 and 2001 
Survey of Consumer Finances,” January 2003, p. 16. 

8 Mark Zandi, “Housing’s Rising Contribution,” 
June 2002, p. 5. 

9 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 1998. 

10 Lawrence Yun, “The Forecast,” National 
Association of Realtors Real Estate Outlook, 
February 2004, p. 4. 

11 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2004, p. 
15. 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


63647 


was twelve times that of a similar renter.12 
Thus a homeownership gap continues to 
translate directly into a wealth gap. For this 
reason, President Bush issued the 
“Homeownership Challenge” in June 2002 to 
increase minority homeownership by 5.5 
million by the end of the decade. By 
December of 2003, the Census estimated that 
the number of minority homeowners had 
increased by 1.53 million. Meaning that in 
the fourth quarter of 2003, for the first time 
ever, the majority of minority households are 
homeowners. 13 

High rates of homeownership support 
economic stability within housing and 
related industries, sectors that contributed 
nearly one-third of the total gain in real GDP 
since the beginning of the decade. In 
addition, more than half of the refinancing 
mortgages in the first two years of the decade 
were cash-out, defined as refinancing 
procedures by which the mortgage balance is 
increased by more than five percent in order 
to tap into home equity. Cash-outs injected 
more than $300 billion into the economy 
between 2000 and 2002 and were responsible 
for one-fifth of real GDP growth since during 
that period.15 In addition to economic 
benefits such as jobs and residential 
investment, studies show that the better 
living environment associated with owning a 
home has positive impacts on children, in 
terms of lower rates of teenage pregnancy and 
higher reading other test scores. The current 
literature substantiates that the benefits of 
homeownership extend beyond individual 
homeowners and their families to society at 
- large. Homeownership promotes social and 
community stability by increasing the 
number of stakeholders and reducing 
disparities in the distributions of wealth and 
income. The empirical literature is generally 
supportive of a relationship between 
homeownership and greater investment in 
property.1° Homeownership is also 
associated with neighborhood stability (lower 
mobility), greater participation in voluntary 
and political activities,1” and links to 
entrepreneurship. 18 


b. Barriers to Homeownership 19 


Insufficient income, high debt burdens, 
and limited savings are obstacles to 


12U.S. Department of Housing and Urban 
Development, ‘Economic Benefits of Increasing 
Minority Homeownership,” p. 7. 

13 http://www.whitehouse.gov/infocus/ 
homeownership/. Accessed July 28, 2004. 

14 Homeownership Alliance, ‘““The Economic 
Contribution of the Mortgage Refinancing Boom,” 
December 2002, p. 2. 

15 Homeownership Alliance, ““The Economic 
Contribution of the Mortgage Refinancing Boom,” 
December 2002, p. 4-5. 

16 Robert Dietz and Donald Haurin, “The Social 
and Private Consequences of Homeownership,” 
May 2001, p. 51. 

17 William M. Rohe, George McCarthy, and 
Shannon Van Zandt, “The Social Benefits and Costs 
of Homeownereship,” May 2000, p. 31. 

18 U.S. Deparmtent of Housing and Urban 
Development, ‘Economic Beneifts of Increasing 
Minority Homeownership,” p. 8-9. 

19 For a dicusssion of the causes of existing 
disparities in homeownership, see the various 
articles in Nicolas P. Retsinas and Eric S. Belsky 
(Eds), Low-Income Homeowernsip: Examining the 


homeownership for younger families. As 
home prices skyrocketed during the late 
1970s and early 1980s, real incomes also 
stagnated, with earnings growth particularly 
slow for blue collar and less educated 
workers. Through most of the 1980s, the 
combination of slow income growth and 
increasing rents made saving for home 
purchase more difficult, and relatively high 
interest rates required large fractions of 
family income for home mortgage payments. 
Thus, during that period, fewer households 
had the financial resources to meet down 
payment requirements, closing costs, and 
monthly mortgage payments. 

Economic expansion and lower mortgage 
rates substantially improved homeownership 
affordability during the 1990s. Many young, 
low-income, and minority families who were 
closed out of the housing market during the 
1980s re-entered the housing market during 
the last decade. Even with an economic 
slowdown in 2000-2001 and climbing house 
appreciation in 2002-2003, after-tax 
mortgage payments fell in 2003 for buyers of 
median priced homes because of historically 
low interest rates.20 However, many 
households still lack the earning power to 
take advantage of today’s home buying 
opportunities. Several trends have 
contributed to the reduction in the real 
earnings of young adults without college 
education over the last 15 years, including 
technological changes that favor white-collar 
employment, losses of unionized 
manufacturing jobs, and wage pressures 
exerted by globalization. Over 42 percent of 
the nation’s population between the ages of 
25 and 34 had no advanced education in 
20002 and were therefore at risk of being 
unable to afford homeownership. African 
Americans and Hispanics, who have lower 
average levels of educational attainment than 
whites, are especially disadvantaged by the 
erosion in wages among less educated 
workers. 

Immigrants and other minorities, who 
accounted for nearly 40 percent of the growth 
in the homeownership rate over the past five 
years, will be responsible for two-thirds of 
the growth in new households over the next 
ten years. These groups have unique housing 
needs and face numerous hurdles in 
becoming homeowners. In addition to low 
income, barriers to homeownership that 
disproportionately affect minorities and 
immigrants include: 

(1) Lack of capital for down payment and 
closing costs; 

(2) Poor credit history; 

(3) Lack of access to mainstream lenders; 

(4) Complexity and fear of the home buying 
process; and, 

(5) Continued discrimination in housing 
markets and mortgage lending. 

(i) Lack of Cash for Down Payment. In the 
2002 Fannie Mae National Housing Survey, 
40 percent of Hispanics reported not having 
enough money for a down payment as an 


Unexamined Goal, Washington, DC: Brookings 
Institution Press, 2002. 

20 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2004, p. 
15. 

21U.S. Census Bureau, Current Population 
Survey, March 2000. 


obstacle to buying a home versus 32 percent 
of all Americans.22 A study by Gyourko, 
Linneman, and Wachter found significant 
racial differences in homeownership rates in 
“wealth-constrained” households while 
finding no racial differences in 
homeownership rates among households | 
with wealth sufficient to meet down payment 
and closing costs.2% Minorities and 
immigrants are much less likely to receive 
gifts and inheritances from their parents to 
assist them in becoming a homeowner. 

(ii) Poor Credit History. Poor credit history 
also differentially affects minority 
households. In the same Fannie Mae survey, 
nearly a third of African-American 
respondents said their credit rating would be 
an obstacle to buying a home versus 23 
percent of all Americans.?* Because African- 
American and Hispanic borrowers are more 
likely than others to have little traditional 
credit history or a poorer credit history, they 
face increased difficulties in being accepted 
for mortgage credit. This is because credit 
history scores (such as a FICO score) are a 
major component of the new automated 
mortgage scoring systems. These systems are 
more likely to refer minority borrowers for 
more intensive manual underwriting, rather 


_than to automatically accept them for the less 


costly, expedited processing. In these 
situations, there is the additional concern 
that “referred” borrowers may not always 
receive a manual underwriting for the loan 
that they initially applied for, but rather be 
directed to a high-cost subprime loan 
product. 

(iii) Lack of Access to Mainstream Lenders. 
Minorities face heightened barriers in 
accessing credit because of their often limited 
access to mainstream lenders. Access to 
lenders becomes difficult when mainstream 
financial institutions are not located in 
neighborhoods where minorities live. The 
growth in subprime lending over the last 
several years has benefited credit-impaired 
borrowers—those who may have blemishes 
in their credit record, insufficient credit 
history, or non-traditional credit sources. 


’ Subprime lenders have allowed these 


borrowers to access credit that they could not 
otherwise obtain in the prime credit market. 
However, studies by HUD, The Woodstock 
Institute and others have shown that 
subprime lending is disproportionately 
concentrated in low-income and minority 
neighborhoods.?5 While these studies 


22’Fannie Mae, Fannie Mae National Housing 
Survey, 2002, p. 11. 

23 Joseph Gyourko, Peter Linneman, and Susan 
Wachter. “Analyzing the Relationships among Race, 
Wealth, and Home Ownership in America,” Journal 
of Housing Economics 8 (2), p. 63-89, as discussed 
in Thomas P. Boehm and Alan M. Schlottmann. 
“Housing and Wealth Accumulation: 
Intergenerational Impacts,” in Low-Income 3 
Homeownership: Examining the Unexamined Goal, 
Brookings Institution Press (2002), p. 408. 

24 Fannie Mae, Fannie Mae National Housing 
Survey, 2002, p. 11. 

25 See Dan Immergluck, Stark Differences: The 
Explosion of the Subprime Industry and Racial 
Hypersegmentation in Home Equity Lending, 
Woodstock Institute, October 2000; and Daniel 
Immergluck and Marti Wiles, Two Steps Back: The 
Dual Mortgage Market, Predatory Lending, and the 

Continued 
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recognize that differences in credit behavior 
explain some of the disparities in subprime 
lending across neighborhoods, they argue 
that the absence of mainstream lenders has 
also contributed to the concentration of 
subprime lending in low-income and 
minority neighborhoods. More competition 
by prime lenders in inner city neighborhoods 
could lower the borrowing costs of families 
who currently have only the option of a high- 
cost subprime loan. This issue of the lack of 
mainstream lenders in inner city, 
neighborhoods is discussed further in 
subsection 2, below, in connection with 
disparities between neighborhoods. 

(iv) Complexity and Fear of Homebuying 
Process. An additional barrier to 
homeownership is fear and a lack of 
understanding about the buying process and 
the risks of ownership. Many Americans 
could become homeowners if provided with 
information to correct myths, 
misinformation, and concerns about the 
mortgage process. Some potential 
homeowners, particularly minorities, are 
unaware that they may already qualify for a 
mortgage they can afford. The 2002 Fannie 
Mae survey revealed that 30 percent of 
Americans believe erroneously that they 
need to pay 20 percent of the cost of a home 
up-front. In addition, Fannie Mae reported 
that half of Americans are only “somewhat” 
or “not at all” comfortable with mortgage 
terms.2® Freddie Mac reports that six of 10 
Hispanics are uncomfortable with home 
buying terminology, and think they need 
“perfect credit” to buy; and less than four in 
10 are aware that lenders are not required by 
Jaw to give them the lowest interest rate 
possible.27 A study using focus groups with 
renters found that even among those whose 
financial status would make them capable of 
homeownership, many felt that the buying 
process was insurmountable because they 
feared rejection by the lender or being taken 
advantage of.28 

(v) Discrimination in the Housing and 
Mortgage Markets. Finally, differential 
treatment of minorities in the sales and rental 


markets and in the mortgage lending market | 


has been well documented. The continued 
discrimination in these markets is discussed 
in the next section. 


2. Disparities in Housing and Mortgage 
Markets 


Sales and Rental Markets. In 2002, HUD 
released its third Housing Discrimination 


Undoing of Community Development, Woodstock 
Institute, Chicago, IL, November 1999. For.a 
national analyses, see the HUD report Unequal 
Burden: Income and Racial Disparities in Subprime 
Lending in America, April 2000; and Randall M. 
Scheessele, Black and White Disparities in 
Subprime Mortgage Refinance Lending, Housing 
Finance Working Paper No. HF—114, Office of 
Policy Development and Research, U.S. Department 
of Housing and Urban Development, April 2002. 

26 Fannie Mae, Fannie Mae National Housing 
Survey, 2002, p. 9. 

27 See “Immigration Changes Won’t Hurt 
Housing,” in National Mortgage News, January 27, 
2003, p. 8. 

28 Donald S. Bradley and Peter Zorn, ‘Fear of 
Homebuying: Why Financially Able Households 
May Avoid Ownership,” Secondary. Mortgage 
Markets, 1996. 


Study (HDS) in the sale and rental of 
housing. The study, entitled Discrimination 
in Metropolitan Housing Markets: National 
Results from Phase I of The Housing 
Discrimination Study was conducted by the 
Urban Institute.29 This results of this HDS 
were based on 4,600 paired tests of minority 
and non-minority home seekers conducted 
during 2000 in 23 metropolitan areas 
nationwide. The report showed large 
decreases between 1989 and 2000 in the level 
of discrimination experienced by Hispanics 
and African Americans seeking to buy a 
home. There has also been a modest decrease 
in discrimination toward African Americans 
seeking to rent a unit. This downward trend, 
however, has not been seen for Hispanic 
renters, who now are more likely to 
experience discrimination in their housing 
search than do African-American renters. But 
while generally down since 1989, the report 
found that housing discrimination still exists 
at unacceptable levels. The greatest share of 
discrimination for Hispanic and African- 
American home seekers can stil] be attributed 
to being told units are unavailable when they 
are available to non-Hispanic whites, and 
being shown and told about fewer units than 
comparable non-minority home seekers. 
Although discrimination is down on most 
areas for African-American and Hispanic 
homebuyers, there remain worrisome upward 
trends of discrimination in the areas of 
geographic steering for African Americans 
and, relative to non-Hispanic whites, the 
amount of help agents provide to Hispanics 
with obtaining financing. On the rental side, 
Hispanics were more likely in 2000 than in 
1989 to be quoted a higher rent than their 
white counterpart for the same unit. 

Another HUD-sponsored study asked 
respondents to a nationwide survey if they 
“thought” they had ever been discriminated 
against when trying to buy or rent a house 
or an apartment.?° ‘While the responses were 
subjective, they are consistent with the 
findings of the HDS. African Americans and 
Hispanics were considerably more likely 
than whites to say they have suffered 
discrimination—24 percent of African 
Americans and 22 percent of Hispanics 
perceived discrimination, compared to only 
13 percent of whites. 

Mortgage Lending Market. Research based 
on Home Mortgage Disclosure Act (HMDA) 
data suggests pervasive and widespread 
disparities in mortgage lending across the 
Nation. For 2001, the mortgage denial rate for 
white mortgage applicants was 23 percent, 
while 36 percent of African-American and 35 
percent of Hispanic applicants were denied. 

Two recent HUD-sponsored studies of 
paired-testing at the mortgage pre-application 
stage also points to discrimination by 
mortgage lenders. Based on its review of pair 
tests conducted by the National Fair Housing 
Alliance, the Urban Institute concluded that 


29Margery Austin Turner, Stephen L. Ross, 
George Galster, and John Yinger, “Discrimination in 
Metropolitan Housing Markets,” The Urban 
Institute Press, November 2002. 

30 Martin D. Abravanel and Mary K. Cunningham, 
How Much Do We Know? Public Awareness of the 
Nation’s Fair Housing Laws. A report prepared for 
HUD by the Urban Institute, Washington, DC, April 
2002. 


_ differential treatment discrimination at the 


pre-application level occurred at significant 
levels in at least some cities.31 Minorities 
were less likely to receive information about 
loan products, received less time and 
information from loan officers, and were 
quoted higher interest rates in most of the 
cities where tests were conducted. A second 
HUD-sponsored study by the Urban Institute 
used the paired testing methodology in Los 
Angeles and Chicago and found similar 
results. African Americans and Hispanics 
faced a significant risk of unequal treatment 
when they visited mainstream mortgage 
lending institutions to make pre-application 
inquiries.32 

Several possible explanations for these 
lending disparities have been suggested. A 
study by the Boston Federal Reserve Bank 
found that racial disparities cannot be 
explained by reported differences in 
creditworthiness.33 In other words, 
minorities are more likely to be denied than 
whites with similar credit characteristics, 
which suggests lender discrimination. In 
addition, loan officers, who may believe that 
race is correlated with credit risk, may use 
race as a screening device to save time, rather 
than devote effort to distinguishing the 
creditworthiness of the individual _ 
applicant.*4 This violates the Fair Housing 
Act. 

Underwriting rigidities may fail to 
accommodate creditworthy low-income or 
minority applicants. For example, under 
traditional underwriting procedures, 
applicants who have conscientiously paid 
rent and utility bills on time but have never 
used consumer credit would be penalized for 
having no credit record. Applicants who 
have remained steadily employed, but have 
changed jobs frequently, would also be 
penalized. As discussed in Section C below, 
lenders, private mortgage insurers, and the 
GSEs have been adjusting their underwriting 
guidelines to take into account these special 
circumstances of lower-income families. 
Many of the changes recently undertaken by 
the industry focused on finding alternative 
underwriting guidelines to establish 
creditworthiness that do not disadvantage 
creditworthy minority or low-income 
applicants. However, because of the 
enhanced roles of credit scoring and 
automated underwriting in the mortgage 
origination process, it is unclear to what 


31 Margery Austin Turner, John Yinger, Stephen 
Ross, Kenneth Temkin, Diane Levy, David Levine, 
Robin Ross Smith, and Michelle deLair, What We 
Know About Mortgage Lending Discrimination, The 
Urban Institute, contract report for the Department 
of Housing and Urban Development, December 
1998. 

32 Margery Austin Turner, All Other Things Being 
Equal: A Paired Testing Study of Mortgage Lending 
Institutions, The Urban Institute Press, April 2002. 

33 Alicia H. Munnell, Geoffrey M.B. Tootell, Lynn 
E. Browne, and James McEneaney, “‘Mortgage 
Lending in Boston: Interpreting HMDA Data,” 
American Economic Review, 86, March 1996. 

34 See Charles W. Calomeris, Charles M. Kahn and 
Stanley D. Longhofer, “Housing Finance 
Intervention and Private Incentives: Helping 
Minorities and the Poor,” Journal of Money, Credit 
and Banking, 26, August 1994, pp. 634—74, for more 
discussion of this phenomenon, which is called 
“statistical discrimination.” 
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degree the reduced rigidity in industry 
standards will benefit borrowers who have 
been adversely impacted by the traditional 
guidelines as discussed in section C.7, some 
industry observers have expressed a concern 
that the greater flexibility in the industry’s 
written underwriting guidelines may not be 
reflected in the numerical credit and 
mortgage scores which play a major role in 
the automated underwriting systems that the 
GSEs and others have developed. 

Disparities Between Neighborhoods. 
Mortgage credit also appears to be less 
accessible in low-income.and high-minority 
neighborhoods: As discussed in Appendix B, 
2001 HMDA data show that mortgage denial 
rates are nearly twice as high in census tracts 
with low-income and/or high-minority 
composition, as in other tracts (16.8 percent 
versus 8.7 percent). Numerous studies have 
» found that mortgage denial rates ate higher 
in low-income census tracts, even accounting 
for other loan and borrower characteristics.35 
These geographical disparities can be the 
result of cost factors, such as the difficulty of 
appraising houses in these areas because of 
the paucity of previous sales of comparable 
homes. Sales of comparable homes may also 
be difficult to find due to the diversity of 
central city neighborhoods. The small loans 
prevalent in low-income areas are less 
profitable to lenders because up-front fees to 
loan originators are frequently based on a 
percentage of the loan amount, although the 
costs incurred are relatively fixed. As noted 
above, racial disparities in mortgage access 
may be due to the fact that mainstream 
lenders are not doing business in certain 
inner city neighborhoods. There is evidence 
that mainstream lenders active in white and 
upper-income neighborhoods are much less 
active in low-income and minority 
neighborhoods—often leaving these 
neighborhoods to unregulated subprime 
lenders. Geographical disparities in mortgage 
lending are discussed further in Section C.8 
below (which examines subprime lending) 
and in Appendix B (which examines the 
Geographically Targeted Goal). 


3. Affordability Problems and Worst Case 
Housing Needs;; 


The severe affordability problems faced by 
low-income homeowners and renters are 
documented in HUD’s ‘“‘Worst Case Housing 
Needs” reports. These reports, which are 
prepared biennially for Congress, are based 
on the American Housing Survey (AHS), 
conducted every two years by the Census 
Bureau for HUD. The latest detailed report 
analyzes data from the 1999 AHS. Although 
it focuses on the housing problems faced by 
very-low-income renters, it also presents 
basic data on families and households in 
owner-occupied housing.3& 

The “Worst Case”’ report measures three 
types of problems faced by homeowners and 
renters: 


35 Robert B. Avery, Patricia E. Beeson and Mark 
E. Sniderman, Understanding Mortgage Markets: 
Evidence from HMDA, Working Paper Series 94-21, 
Federal Reserve Bank of Cleveland, December 1994. 

36 HUD has published an update on “worst case 
housing needs,” which found that the number of 
such households rose from 4.86 million in 1999 to 
5.07 million in 2001. However, detailed tables for 
2001 have not been published. 


1. Cost or rent burdens where housing 
costs or rent exceed 50 percent of income (a 
“severe burden’”’) or range from 31 percent to 
50 percent of income (a “moderate burden’’); 

2. The presence of physical problems 
involving plumbing, heating, maintenance, 
hallway, or the electrical system, which may 
lead to a classification of a residence as 
“severely inadequate” or ‘‘moderately 
inadequate;” and, 

3. Crowded housing, where there is more 
than one person per room in a residence. 

The study reveals that in 2001, 5.1 million 
very low income renter households had 
“worst case’’ housing needs, defined as 
housing costs greater than 50 percent of 
household income or severely inadequate 
housing among unassisted very-low-income 
renter households.?7 Among the 5.1 million 
worst case needs renters, 4.8 million (94 
percent) had a severe rent burden and 10 
percent of renters lived in housing that was 
severely inadequate. 


a. Problems Faced by Owners 


Of the 68.8 million owner households in 
1999, 5.8 million (8 percent) confronted a 
severe cost burden and another 8.7 million 
(12.7 percent) faced a moderate cost burden. 
There were 870,000 households with severe 
physical problems, 2 million with moderate 
physical problems and 905,000 that were 
overcrowded. The report found that 25 
percent of American homeowners faced at 
least one severe or moderate problem. 

Not surprisingly, problems were most 
common among very low-income owners.38 
Almost a third of these households (31 
percent) faced a severe cost burden, and an 
additional 22 percent faced a moderate cost 
burden. And 8 percent of these families lived 
in severely or moderately inadequate 


housing, while 2 percent faced overcrowding. 


Only 42 percent of very-low-income owners 
reported no problems. 

Over time the percentage of owners faced 
with severe or moderate physical problems 
has decreased, as has the portion living in 
overcrowded conditions. However, 
affordability problems have become more 
common—the shares facing severe 
(moderate) cost burdens were only 3 percent 
(5 percent) in 1978, but rose to 5 percent (11 
percent) in 1989 and 8 percent (13 percent) 
in 1999. The increase in affordability 
problems apparently reflects a rise in 
mortgage debt in the late 1980s and early 
1990s, from 21 percent of homeowners’ 
equity in 1983 to 36 percent in 1995.39 The 


37 This does not constitute a significant difference 
from the 1999 figure of 4.9 million households. 
However, when the focus is narrowed to renters 
with incomes below 50 percent of AMI, a 
statistically significant change emerges; there were 
4 percent fewer units affordable to this group in 
2001 than there were in 1999. 

38 Very-low-income households are defined as 
those whose income, adjusted for household size, 
does not exceed 50 percent of HUD-adjusted area 
median income. This differs from the definition 
adopted by Congress in the GSE Act of 1992, which 
uses a cutoff of 60 percent and which does not 
adjust income for family size for owner-occupied 
dwelling units. 

39 Edward N. Wolff, “Recent Trends in the Size 
Distribution of Household Wealth,” The Journal of 
Economic Perspectives, 12(3), (Summer 1998), p. 
137. 


Joint Center for Housing Studies also 
attributes this to the growing gap between - 
housing costs and the incomes of the nation’s 
poorest households.*° As a result of the 
increased incidence of severe and moderate 
cost burdens, the share of owners reporting 
no problems fell from 84 percent in 1978 to 
78 percent in 1989 and 75 percent in 1999. 

Between 1999 and 2001, the number of low 
income owners with severe cost burdens _~ 
(meaning those with incomes below 120 
percent of AMI and spending more than half 
of their reported income on housing) shot up 
by one million. This increase proved to be 
the main cause of a highly significant nine 
percent jump in the overall number of low 
and moderate income owners and renters 
with critical housing needs. Part of this could 
be due to the heavy home equity borrowing 
that has characterized the housing market 
from the late 1990s to the present day, as 
well as the fact that increases in house prices 
have outpaced increases in household 
income. As a corollary, subprime lending, 
especially in minority communities, rose by 
about ten percentage points from the early 
1990s to 2001.41 


b. Problems Faced by Renters 


Problems of all three types listed above are 
more common among renters than among 
homeowners. In 1999 there were 6.3 million 
renter households (19 percent of all renters) 
who paid more than 50 percent of their 
income for rent.42 Another 7.1 million faced 


_ a moderate rent burden. Thus in total 40 


percent of renters paid more than 30 percent 
of their income for rent. 

Among very-low-income renters, 71 
percent faced an affordability problem, 
including 40 percent who paid more than 
half of their income in rent. Almost one-third 
(31 percent) of renters with incomes between 
51 percent and 80 percent of area median 
family income also paid more than 30 
percent of their income for rent. 

Affordability problems have increased over 
time among renters. The shares of renters 
with severe or moderate rent burdens rose 
from 32 percent in 1978 to 36 percent in 1989 
and 40 percent in 1999. 

The share of households living in 
inadequate housing in 1999 was higher for 
renters (11 percent) than for owners (4 
percent), as was the share living in 
overcrowded housing (5 percent for renters, 
but only 1 percent for owners). Crowding and 
inadequate housing were more common 
among lower-income renters, but among even 
the lowest income group, affordability was 
the dominant problem. The prevalence of 
inadequate and crowded rental housing 
diminished over time until 1995, while 
affordability problems grew. 

Other problems faced by renters discussed 
in the most recent detailed “Worst Case” 
report include a sharp decline (of 2.3 million, 


40 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing: 2000, p. 
24. 

41 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2004. p. 
1-2, 4. 

42 Rent is measured in this report as gross rent, 
defined as contract rent plus the cost of any utilities 
that are not included in contract rent. 


63650 


Federal Register / Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


or 14 percent) between 1991 and 1999 in the 
number of rental units affordable to very-low- 
income families, and a worsening of the 
national shortage of units affordable and 
available to extremely-low-income families 
(those with incomes below 30 percent of area 
median income). In 2001, the shortage for 
extremely-low-income families was 
approximately 5 million units, not 
statistically different from the 1999 number. 
However, between 1999 and 2001, the 
number of units available to renters with 
incomes below 50 percent of AMI dropped 
from 78 units to 76 units per 100 renters, in 
part because more of the units affordable to 
this group of renters were occupied by 
higher-income renters. Shortages of units 
affordable and available to extremely-low- 
income households were most pressing in the 
West and Northeast, especially in 
metropolitan areas in those regions. In 2001, 
the West was the only region to experience 

a significant decline in number of units 
affordable to renters with incomes below 50 
percent of AMI. This decline occurred even 
in the wake of an increase in affordable units 
in the West during the 1990s. 


4. Rehabilitation and Other National Housing 
Needs 


In addition to the broad housing needs 
discussed above, there are additional needs 
confronting specific sectors of the housing 
and mortgage markets. One example of these 
specific needs concerns the rehabilitation of 
the nation’s older housing stock. A major 
problem facing lower-income households is 
that low-cost housing units continue to 
disappear from the existing housing stock. 
Older properties are in need of upgrading 
and rehabilitation. These aging properties are 
concentrated in central cities and older inner 
suburbs, and they include not only detached 
single-family homes, but also small 
multifamily properties that have begun to 
deteriorate. But obtaining the funds to fix up 
older properties can be difficult. The owners 
of smal] rental properties in need of 
rehabilitation may be unsophisticated in 
obtaining financing. The properties are often 
occupied, and this can complicate the 
rehabilitation process. Lenders may be 
reluctant to extend credit because of a 
sometimes-inaccurate perception of high 
credit risk involved in such loans. The GSEs 
and other market participants have recently 
begun to pay more attention to these needs 
for financing of affordable rental housing 
rehabilitation. However, extra effort is 
required, due to the complexities of 
rehabilitation financing, as there is still a 
need to do more. 

The rehabilitation of our aging housing 
stock is but one example of the housing and 
mortgage issues that need to be addressed. 
Several other examples will be provided 
throughout the following sections on the 
economic, housing, and demographic 
conditions in the single-family and 
multifamily markets, as well as in 
Appendices B—D. The discussion will cover 
a wide range of topics, such as subprime 
lending, predatory lending, automated 
‘underwriting systems, manufactured 
housing, the special needs of the single- 
family rental market, and challenges 


associated with producing affordable 
multifamily housing—just to name a few. 


C. Factor 2: Economic, Housing, and 
Demographic Conditions: Single-Family 
Mortgage Market 

This section discusses economic, housing, 
and demographic conditions that affect the 
single-family mortgage market. After a review 
of housing trends and underlying 
demographic conditions that influence 
homeownership, the discussion focuses on 
specific issues related to the single-family 
owner mortgage market. This subsection 
includes descriptions of recent market 
interest rate trends, refinance and home 
purchase activity, homebuyer characteristics, 
and the state of affordable lending. Other 
special topics examined include the growth 
in subprime lending, the increased use of 
automated underwriting, and the remaining 
homeownership potential among existing 
renters. Section D follows with a discussion 
of the economic, housing, and demographic 
conditions affecting the mortgage market for 
multifamily rental properties. 


1. Recent Trends in the Housing Market 


While most other sectors of the economy 
were weak or declining during 2001 and 
2002, the housing sector showed remarkable 
strength. Again in 2003, the housing market 
enjoyed an outstanding year. The numbers of 
single-family permits, starts, completions, 
new home sales, and existing home sales 
were record-breaking. Home ownership was 
also at an all-time high, and mortgage interest 
rates continued to stay under six percent on 
average. In addition, the prosperity of the 
market stimulated GDP, contributing 0.37 
percent to its overall growth rate of 3.1 
percent. Although the multifamily sector 
experienced high vacancies and low lease-up 
rates, the vitality of the single family market 
was strong enough to result in a spectacular 
peak in total permits and starts as well as 
builders’ attitudes and housing 
affordability.+3 

Single-Family Permits, Starts, and 
Completions. Builders took out 1,440,400 
single-family permits in 2003, up 6 percent 
from 2002. The 2003 level was the highest 
number of single-family permits ever 
reported in the 44-year history of this series. 
Single-family starts totaled 1,498,500 housing 
units, up 10 percent from 2002, a new single- 
family record. Construction was completed 
on 1,386,200 single-family housing units, up 
5 percent from 2002. 

Sales of New and Existing Homes. After 
leveling out in 2000, housing sales have 
boomed in the past three years, reaching 
record highs in 2001, 2002, and again in 
2003. New single family home sales, which 
increased an average 6.3 percent per year 
between 1992 and 2002, reached a record 
high of 1,085,000 units in 2003, an increase 


of 12 percent over 2002 sales. The market for | 


new homes has been strong in the Mid 
Atlantic, Midwest and Great Plains. 

The National Association of Realtors 
reported that 6.1 million existing homes were 
sold in 2003, overturning the old record set 


43 US Housing Market Conditions, 4th Quarter, 
2003. HUD Office of Policy Development and 
Research. 


in 2002 by almost 9 percent, and setting an 
all-time high in the 35-year history of the 
series. Combined new and existing home 
sales set a national record of 6.2 million in 
2002 and a record of almost 7.2 million in — 
2003. 

One of the strongest sectors of the housing 
market in past years had been manufactured 
homes, but that sector has declined recently. 
Between 1991 and 1996, manufactured home 
shipments more than doubled, peaking in 
1998 at 373,000. However, shipments fell 
more than 20 percent in both 2000 and 2001. 
In 2002, the indiitry shipped 169,000 new 
manufactured homes, down 12.4 percent 
from 2001. This was the lowest number of 
manufactured home shipments since 1963. In 
2003, the number of new manufactured 
homes shipped plummeted to 131,000, down 
22.5 percent from 2002. Repossession has 
been cited as a cause for the sales drop-off, 
as has the popularity of conventional stick- 
built housing. 

Homeownership Rate. In 1980, 65.6 
percent of Americans owned their own 
home, but due to the unsettled economic 
conditions of the 1980s, this share fell to 63.8 
percent by 1989. But since 1994, gains in the 
homeownership rate have occurred in each 
year, with the rate reaching another record 
mark of 68.3 percent in 2003. 

Gains in homeownership have been 
widespread over the last eight years.*4 As a 
result, the homeownership rate rose from: 

¢ 42.0 percent in 1993 to 48.8 percent in 
2003 for African American households, 

e 39.4 percent in 1993 to 46.7 percent in 
2003 for Hispanic households, 

e 73.7 percent in 1993 to 79.1 percent in 
2003 for married couples with children, 

e 65.1 percent in 1993 to 68.4 percent in 
2003 for household heads aged 35-44, and 

e 48.9 percent in 1993 to 52.3 percent in 
2003 for central city residents. 

However, as these figures demonstrate, 
sizable gaps in homeownership remain. 

Economy/Housing Market Prospects. Job 
growth has been less robust in the recent 


~ recovery than some previous recoveries. 


However, the economy grew at a rate of 2.2 
percent in 2002 and even faster in 2003.45 
Although the Federal Reserve has recently 
begun raising short term interest rates, 
mortgage interest rates remain low, 
supporting housing affordability. 

Fannie Mae expects existing home sales to 
reach 5.7 million in 2004 and 2005.46 
Projected at 1.84 million in 2003, the 
National Association of Home Builders 
expects housing starts to decline to 1.77 
million in 2004 and 1.71 million in 2005.47 
The Mortgage Bankers Association forecasts 
that 2004 housing starts will total 1.73 
million units and the 30-year fixed mortgage 


44 Homeownership rates prior to 1993 are not 
strictly comparable with those beginning in 1993 
because of a change in weights from the 1980 
Census to the 1990 Census. 

45 National Association of Realtors, “Near Record 
Homes Sales Projected for 2003,” December 3, 2002. 

46 Fannie Mae, “Berson’s Economic and Mortgage 
Market Development Outlook,” December 2003. ~ 
http://www .fanniemae.com/media/pdf/berson/ 
monthly/2003/121203.pdf. 

47 http://www.nahb.org. 
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rate will average 6.1 percent.*® After more 
than doubling from a relative trough in 2000 
to an estimated $2.6 trillion in 2002, Fannie 
Mae projected in December 2003 that 
mortgage originations will drop to $1.8 
trillion in 2004 and $1.5 trillion in 2005.49 | 


2. Underlying Demographic Conditions 


Between 2000 and 2025, the U.S. 
population is expected to grow by an average 
of 2.5 million per year.5° This will likely 
result in at least 1.1 million new households 
per year.>! Recently revised increases in 
population projections by the Census Bureau 
push population figures higher with the Joint 
Center estimating new household growth at 
13.3 million from 2005 to 2015.52 This 
section discusses important demographic 
trends behind these overall household 
numbers that will likely affect housing 
demand in the future. These demographic 
forces include the baby-boom, baby-bust and 
echo baby-boom cycles; immigration trends; 
non-traditional and single households; 
“trade-up buyers;” and the growing income 
inequality between people with different 
levels of education. HUD’s Office of Policy 
- Development and Research funded a study, 
Issue Papers on Demographic Trends 
Important to Housing, which analyzes effects 
of demographic conditions on the housing 
market. The findings are presented 
throughout the sections that follow.53 
As explained below, the role of traditional 

first-time homebuyers, 25-to-34-year-old 
married couples, in the housing market will 
be smaller in the current decade due to the 
aging of the population. For the first time in 
history, the population will have roughly 
equal numbers of people in every age group. 
Between 2000 and 2025, the Census Bureau 

_ projects that the largest growth in households 
will occur among householders 65 and 
over.>4 Thus, an increasing percentage of the 
population will be past their home buying 


48 Mortgage Bankers Association of America, 
Mortgage Finance Forecast, December 17, 2003. 
http://www.mbaa.org/marketdata/forecasts/ 
mffore1103.pdf. 

49 Fannie Mae, “‘Berson’s Economic and Mortgage 
Market Development Outlook,” December 2003. 

50U.S. Census Bureau, Population Projections 
Table NP-T1. 

51 Martha Farnsworth Riche, “How Changes in 
the Nation’s Age and Household Structure Will 
Reshape Housing Demand in the 21st Century,” in 
Issue Papers on Demographic Trends Important to 
Housing, Urban Institute Final Report to the Office 
of Policy Development and Research, U.S. 
Department of Housing and Urban Development, 
September 2002, p. 5. 

52 Joint Center for Housing Studies at Harvard 
University, State of the Nation’s Housing 2004, 
p.10—11. 

53 Barry Chiswick, Paul Miller, George Masnick, 
Zhu Xiao Di, and Martha Farnsworth Riche, Issue 
Papers on Demographic Trends Important to 


Housing. Urban Institute Final Report to the Office - 


of Policy Development and Research, U.S. 
Department of Housing and Urban Development, 
September 2002. 

54 Martha Farnsworth Riche, “How Changes in 
the Nation’s Age and Household Structure Will 
Reshape Housing Demand in the 21st Century,” in 
Issue Papers on Demographic Trends Important to 
Housing. Urban Institute Final Report to the U.S. 
Department of Housing and Urban Development, 
September 2002, p. 4. 


peak in the next two decades. However, 
because homeownership rates do not peak 
until population groups reach 65 to 74 years 
of age, this age cohort will continue to 
provide housing demand. According to 
Riche, the increasing presence of older 
households should increase the proportion of 
the population that owns; rather than rents 
housing.®5 

Growing housing demand from immigrants 
and non-traditional homebuyers will help to 
offset declines in the demand for housing 
caused by the aging of the population. 
Riche’s study estimates that minorities will 
account for two-thirds of the growth in U.S. 
households over the next 25 years,>° and by 
2025, non-family households will make up a 
third of all households. The “echo baby- 
boom” (that is, children of the baby-boomers) 
will also add to housing demand in the 
current and next decades. Finally, the 
growing income inequality between people 
with and without a post-secondary education 
will continue to affect the housing market. 

The Baby-Boom Effect. The demand for 
housing during the 1980s and 1990s was 
driven, in large part, by the coming of home 
buying age of the baby-boom generation, 
those born between 1945 and 1964. 
Homeownership rates for the oldest of the 
baby-boom generation, those born in the 
1940s, rival those of the generation born in 
the 1930s. Due to significant house price 
appreciation in the late-1970s and 1980s, 
older baby-boomers have seen significant 
gains in their home equity and subsequently 
have been able to afford larger, more 
expensive homes. Circumstances were not so 
favorable for the middle baby-boomers. 
Housing was not very affordable during the 
1980s, their peak home buying age period. As 
a result, the homeownership rate, as well as 
wealth accumulation, for the group of people 
born in the 1950s lags that of the generations 
before them.57 

As the youngest of the baby-boomers (those 
born in the 1960s) reached their peak home 
buying years in the 1990s, housing became 
more affordable. While this cohort has . 
achieved a homeownership rate equal to the 
middle baby-boomers, they live in larger, 
more expensive homes. As the baby-boom 
generation ages, demand for housing from 
this group is expected to wind down.*® 

The baby-boom generation was followed by 
the baby-bust generation, from 1965 through 
1977. Since this population cohort is smaller 
than that of the baby boom generation, it 
reduced housing demand in the preceding 
decade and is expected to do the same in the 
current decade, though, as discussed below, 
other factors kept the housing market very 
strong in the 1990s. However, the echo baby- 
boom generation (the children of the baby- 
boomers, who were born after 1977), while 
smaller than the baby-boom generation, will 


58 Ibid. p. 6. 

56 The National Association of Homebuilders =~ 
estimates base housiig demand will average 1.84 
million units but increases that estimate to 2.19 
million units with high immigration. 

57 Joint Center for Housing Studies of Harvard . 
University, State of the Nation’s Housing 1998, p. 
14. 

58 Ibid. p. 15. 


reach peak home buying age later in the first 
decade of the millennium. 

Immigrant Homebuyers. Past, present, and 
future immigration will also contribute to 
gains in the homeownership rate. During the 
1990s, 9.8 million legal immigrants entered 
the United States, as compared to 6.3 million 
entering in the 1980s and 4.2 million during 
the 1970s. Overall, the increase in the 
immigrant population directly accounted for 
35 percent of the nation’s rise in population 
in the 1990s.59 As a result, the foreign-born 
population of the United States more than 
tripled from 9.6 million in 1970 to 31.1 
million in 2000. Immigrants who become 
citizens buy homes at rates nearly as high as 
their same-aged native-born counterparts and 
for those aged 25 to 34, the gap is virtually 
nonexistent.6° Moreover, U.S.-born children 
of immigrants often have higher 
homeownership rates than the same-age 
children of native-born parents.®! However, 
there are concerns about the assimilation into 
homeownership of recent Hispanic 
immigrants who are less educated than 
earlier cohorts of immigrants. Many 
immigrants also locate in high-priced 
housing markets, which makes it more 
difficult for them to achieve homeownership. 

Although net foreign immigration is 
projected to decline in the current decade 
after 2002, high levels of immigration in the 
late 1980s and throughout the 1990s will 
have lasting positive effects on housing 
demand. New immigration in the current and 
next decades is projected to create 6.9 
million net new households, but the majority 
of household growth in the period (16.9 
million) will come from people already 
resident in the U.S. including the foreign- 
born population.®? While immigrants tend to 
rent their first homes upon arriving in the 
United States, homeownership rates are 
substantial for those that have lived here for 
at least 6 years. In 1996, the homeownership 
rate for recent immigrants was 14.7 percent 
while it was 66.9 percent for foreign*born 
naturalized citizens after six years.®3 Higher- 
than-average foreign-born fertility rates and 
high rates of homeownership for immigrants 
living in the country for several years and 
among the children of immigrants suggest 
that past immigration will continue to create 
housing demand. 

Past and future immigration will lead to 
increasing racial and ethnic diversity, 
especially among the young adult 


59 Federation for American Immigration Reform, 
site visited December 13, 2002. 

60 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2004, p. 
11-12. 

61 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2002, pp. 
16-17. 

62 George S. Masnick and Zhu Xiao Di, — 
“Projections of U.S. Households By Race/Hispanic 
Origin, Age, Family, Type, and Tenure to 2020: A 
Sensitivity Analysis,” in Issue Papers on 
Demographic Trends Important to Housing. Urban 
Institute Final Report to the U.S. Department of 
Housing and Urban Development, September 2002, 
p. 5. 

63 Fred Flick and Kate Anderson, “Future of 
Housing Demand: Special Markets,” Real Estate 
Outlook, 1998, p. 6. 
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population. As immigrant minorities account 
for a growing share of first-time homebuyers 
in many markets, HUD and others will have 
to intensify their focus on removing 
discrimination from the housing and 
mortgage finance systems. The need to meet 
_ nontraditional credit needs, respond to 
diverse housing preferences, and overcome 
the information barriers that many 
immigrants face will take on added 
importance. In order to address these needs, 
the mortgage industry must offer innovative 
products and improve outreach efforts to 
attract minority homebuyers. 

Nontraditional and Single Homebuyers. 
While overall growth in new households has 
slowed down, nontraditional households 
have become more important in the 
homebuyer market. As the population ages 
both relatively and absolutely, the nation’s 
households will become smaller and more 
diverse. Riche notes that in 2000, traditional 
family households represented fewer than 
one in four households and were surpassed 
by both single-person households and 
married couples without children. With later 
marriages and more divorces, single-parent 
and single-person households have increased 
rapidly. In fact, single-parent households 
grew from 4 percent of family households in 
1950 to 12 percent in 2000. Single-person 
households are now the nation’s second most 
numerous household type, accounting for 
over 25 percent of all households. In the 
future, longer life expectancies and the 
continuing preference for one or two children 
will make households without children even 
- more numerous. Projected to compose 80 
percent of all households by 2025, 
nontraditional family households will play 
an increasingly important role in the home 
buying market.® 

Trade-up Buyers. Due to weak house price 
appreciation, traditional ‘‘trade-up buyers” 
stayed out of the market during the early 
1990s. Their absence may explain, in part, 
the large representation of nontraditional 
homebuyers during that period. However, 
since 1995 home prices have increased more 
than 30 percent.®5 The greater equity — 
resulting from recent increases in home 
prices should lead to a larger role for “‘trade- 
up buyers” in the housing market during the 
next 10 to 15 years. In addition, the growing 
number of higher-income, mid-life 
households will increase households’ 

_potential to “trade up” to more expensive 
housing.®6 

Growing Income Inequality. The Census 
Bureau reported that the top 5 percent of 
American households received 22.4 percent 
of aggregate household income in 2001, up 
from 21.4 percent in 1998 and up sharply 
from 16.1 percent in 1977. The share 
accruing to the lowest 80 percent of 
households fell from 56.5 percent in 1977 to 
50.8 percent in 1998 and again to 49.8 
percent in 2001. The share of aggregate 
income accruing to households between the 
80th and 95th percentiles of the income 


64 Riche, 2002, p. 1. 

85 Average new-home price: U.S. Census Bureau, 
<http://www.census.gov/const/uspriceann.pdf>. 

66 Riche, 2002, p. 17. 


distribution was virtually unchanged from 
1977 to 2001.6” 

The increase in income inequality over 
past decades has been especially significant 
between those with and those without post- 
secondary education. The Census Bureau 
reports that by 1999, the annual earnings of 
workers with’a bachelor’s degree were 1.8 
times the annual earnings of workers with a 
high school education.®* The inflation- 
adjusted median earnings of high school 
graduates were at the same level in 2001 as 
in 1991 while the earnings of bachelor 
degree-holders rose nearly 9 percent over the 
same period.®? 

So, while homeownership is highly 
affordable, those without post-secondary 
education often lack the financial resources 
to take advantage of the opportunity. As 
discussed earlier, the days of the well-paying 
unionized factory job have passed. They have 
given way to technological change that favors 
white-collar jobs requiring college degrees, 
and wages in the manufacturing jebs that 
remain are experiencing downward pressures 
from economic globalization. The effect of 
this is that workers without the benefit of a 
post-secondary education find their demand 
for housing constrained: This is especially 
problematic for recent immigrants who are 
more likely to have limited educational 
attainment and English language proficiency. 

Summary. Over the next two-and-a-half 
decades, the number of U.S. households is 
projected to increase by nearly 27 million. Of 
these new households, non-Hispanic white 
and traditional households will contribute 
only one-third and one-tenth of the growth, 
respectively. As the baby-boomers aged out 
of their peak home buying stage and the 
baby-bust generation aged into their peak 
home buying stage in the late 1980s, demand 
for housing was dampened by demographic 
factors during the 1990s: (Of course, other 
factors such as low interest rates propelled 
the housing market to record levels during 
this period.) As the echo baby-boomers begin 
to enter their peak home buying age, housing 
demand should pick up again through the 
remainder of the current decade and into the 
next. As these demographic factors play out, 
the overall effect on housing demand will 
likely be sustained growth and an 
increasingly diverse household population 
from which to draw new homeowners. There 
are continuing concerns about the increasing 
income inequality of our population and 
those recent immigrants and other persons 
who have limited education. 


3. Basic Trends in the Single-Family 
Mortgage Market 


Mortgage lending in the nation is growing 
at unprecedented levels. Residential 
mortgage originations soared to $2.5 trillion 
in 2002, a 22 percent increase over the 
previous record of $2.06 trillion set in 


87 All data in this paragraph are from the U.S. 
Census Bureau’s Historical Income Table H2. 

68 Jennifer Cheeseman Day and Eric C. 
Newburger, The Big Payoff: Educational Attainment 
and Synthetic Estimates of Work-Life Earnings, U.S. 
Bureau of the Census, Current Population Reports 
P23-210, July 2002, p. 3. 

69U.S. Census Bureau, Historical Income Table 
H13. 


2001.7° Originations then jumped to $3.8 
trillion in 2003, with refinances accounting 
for 66 percent (or $2.5 trillion) of this total. 
This boom in lending over the past three 
years can be attributed to low mortgage 
interest rates and a record number of 
refinances. Approximately 40 percent of 
mortgage debt outstanding, or $2.5 trillion, 
was refinanced during the 2001-02 refinance 
boom. Freddie Mac calculates total home 
equity cashed out in 2002 at 105.4 billion 
and estimates that number will increase to 
138.8 billion in 2003.7! This section focuses 
on recent interest rate trends, the refinance 


‘market, the home purchase market, and first- 


time homebuyers. The section concludes by 
examining the GSEs’ acquisitions as a share 
of the primary single-family mortgage market, 
and provides mortgage market prospects. 

a. Mortgage Characteristics 


Interest Rate Trends and Volatility. 
Historically low mortgage interest rates in the 
late 1990s and 2001-2003 helped maintain 
consumer confidence in the housing sector as 
the economy emerged from its first recession 
in almost a decade. After high and 
fluctuating mortgage rates in the 1980s and 


‘early 1990s, recent years have seen a period 


of lower and more stable rates. The 1980s 
began with interest rates on mortgages for 
new homes above 12 percent but quickly rose 
to more than 15 percent.72 By 1987-88, rates 
dipped into single digits but were rising 
again by 1989-90. Rates declined in the early 
1990s, reaching a low of 6.8 percent in late 
1993. An upturn in rates in 1994 and 1995 
peaked at 8.3 percent in early 1995. By 1998, 
30-year fixed conventional mortgages 
averaged 6.95 percent, the lowest level since 
1968 but saw a rise in 1999 to 7.44 percent. 
Mortgage rates then continued to rise in 
2000, averaging 8.05 percent for the year, 
before falling to a low of 6.62 percent in 
October 2001 and averaging 6.97 percent for 
2001 as a whole.’3 Rates averaged 5.83 
percent during 200374, reaching a low of 5.23 
in June. Rates in 2004 have averaged 5.83 
through August, reaching a low of 5.45 in 
March. 75 

Other Loan Terms. When mortgage rates 
are low, most homebuyers prefer to lock in 
a fixed-rate mortgage (FRM). Adjustable-rate 
mortgages (ARMs) are more attractive when 


70**Mortgage Originations Hit Record-Busting 
$2.5 Trillion in 2002, IMF Numbers Reveal,” Inside 
Mortgage Finance, January 24, 2003, p. 3. 

71 Freddie Mac “‘Cash-Out Refi Report.” 

72 Interest rates in this section are effective rates 
paid on conventional home purchase mortgages on 
new homes, based on the Monthly Interest Rate 
Survey (MIRS) conducted by the Federal Housing 
Finance Board and published by the Council of 
Economic Advisers annually in the Economic 
Report of the President and monthly in Economic 
Indicators. These are average rates for all loan types, 
encompassing 30-year and 15-year fixed-rate 
mortgages and adjustable rate mortgages. 

73 U.S. Housing Market Conditions, 2nd Quarter 
2002, August 2002, Table 14. 

74 U.S. Housing Market Conditions, 4th Quarter 
2003, February 2004, pg.1. : 

75 Mortgage Bankers Association website. MBA 
Weekly Survey of Mortgage Applications, Monthly 
Average Interest Rates On 30-Year Fixed-Rate 
Mortgages. http://www.mortgagebankers.org/ 
marketdata/index.html. 
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rates are high, because they carry lower rates 
than FRMs and because buyers may hope to 
refinance to an FRM when mortgage rates 
decline. The Federal Housing Finance Board 
(FHFB) reports that the ARM share of the 
market fell from 20 percent in 1993 to a 
record low of 12 percent in 1998, before 
rising back to 21 percent in 1999. The ARM 
share continued to rise to 24 percent in 2000, 
but then fell dramatically to a low of 12 
percent in 2001 as mortgage rates decreased. 
However, in 2002 and 2003, there was a 
rebound in thé ARM share of the market. 
Though it still is nowhere near the size it was 
in the mid to late 1990s, the past two years 
have seen the share climb to 17 and 19 
percent, respectively.’ - 

In 2003, the term-to-maturity was 30 years 
for 80 percent of conventional home 
purchase mortgages, continuing to decline 
after steadily climbing to a high of 90 percent 
in 2000. The other major term of maturity in 
2003 was 15 years (16 percent).77 

Low- and no-point mortgages continue to 
be a popular option for mortgage purchases. 
FHFB reports that average initial fees and 
charges (‘‘points’’) have decreased from 2.5 
percent of loan balance in the mid-1980s to 
2 percent in the late-1980s, 1.5 percent in the 
early 1990s, and less than 1 percent in 1995— 
97. The downward trend continued 
throughout the late 1990s with the average 
initial fees and charges reaching a low of one- 
half percent in 2001, staying there in 2002, 
and dipping even further down in 2003. 
Coupled with declining interest rates, these 
lower transactions costs have increased the 
propensity of homeowners to refinance their 
mortgages.7® 

Another major change in the conventional 
home mortgage market has been the 
proliferation and then diminution of high 
loan-to-value ratio (LTV) mortgages. 
According to data from the Federal Housing 
Finance Board, loans with LTVs greater than 
90 percent (that is, down payments of less 
than 10 percent) made up less than 10 
percent of the market in 1989-91, but 25 
percent of the market in 1994-97, gradually 
decreasing to an average of 20 percent of the 
market in 2003. Loans with LTVs less than 
or equal to 80 percent fell from three-quarters 
of the market in 1989-91 to an average of 56 
percent of the market in 1994-97, but then 
rose to an average of 63 percent of mortgages 
originated in 1998-2001, and rose again to an 
average of 70 percent of mortgages originated 
in 2002—2003.79 As a result, the average LTV 
rose from 75 percent in 1989-91 to nearly 80 
percent in 1994-97, and then. declined to 
76.2 percent in 2001, 75.1 percent in 2002, 
and 73.5 percent in 2003.89 


76 http://www. fhfb.gov/mirs/mirs_t25.xls. 

77 http://www. fhfb.gov/mirs/mirstbl5.xls; data for 
2003 is average of May through December data. 

78 This is discussed in more detail in Paul _ 
Bennett, Richard Peach, and Stavros Peristani, 
Structural Change in the Mortgage Market and the 
Propensity to Refinance, Staff Report Number 45, 
Federal Reserve Bank of New York, September 
1998. 

79 http://www.fhfb.gov/mirs/mirs_t1.xls. 

80 Other sources of data on loan-to-value ratios 
such as the American Housing Survey and the 
Chicago Title and Trust Company indicate that 

“ high-LTV mortgages are somewhat more common in 


b. Refinance Mortgages 


Over the past ten years, refinance booms 
occurred three times, during 1992-93, 1998, 
and 2001-03. Refinancing has fueled the 
growth in total mortgage originations, which 
were $638 billion in 1995 (a period of low 
refinance activity), but topped $2.5 trillion in 
2002 (a period of heavy refinance activity). 
The refinance share of total mortgage 
originations rose to 50 percent in 1998, then 
decreased to 19 percent in 2000 before 
jumping to 57 percent in 2001, and 59 
percent in 2002. During the 2001-02 
refinance boom, approximately 40 percent of 
the $2.5 trillion in mortgage debt outstanding 
was refinanced. In 2003, the refinance share 
of total mortgage originations hit 66 percent, 
though late 2003 saw a steep drop-off from 
a 68 percent share in the third quarter to a 
49 percent share in the fourth.®? 

In 1989-90 interest rates exceeded 10 
percent, and refinancings accounted for less 
than 25 percent of total mortgage 
originations.®? The subsequent sharp decline 
in mortgage rates drove the refinance share 
over 50 percent in 1992 and 1993 and 
propelled total single-family originations to 
more than $1 trillion in 1993—twice the level 
attained just three years earlier. 

The refinance wave subsided after 1993, 
because most homeowners who found it 
beneficial to refinance had already done so 
and because mortgage rates rose once again.®? 
Total single-family mortgage originations 
bottomed out at $638 billion in 1995, when 
the refinance share was only 21 percent. 
Total originations, driven by the volume of 
refinancings, amounted to $1.507 trillion in 
1998, nearly 50 percent higher than the 
previous record level of $1.02 trillion 
attained in 1993. 

The refinance wave from late 1997 through 
early 1999 reflected other factors besides 
interest rates, including greater borrower 
awareness of the benefits of refinancing, a 
highly competitive mortgage market, and the 
enhanced ability of the mortgage industry, 
utilizing automated underwriting and 
mortgage origination systems to handle an 
unprecedented volume of originations. The 
refinance share decreased to 19 percent in 
2000 before jumping to a record 57 percent 
in 2001. 


the primary market than the Finance Board’s 
survey. However, the Chicago Title survey does not 
separate FHA-insured loans from conventional .. 
mortgages. In addition, the statistics cited above 
pertain only to home purchase mortgages. 
Refinance mortgages generally have shorter terms 
and lower loan-to-value ratios than home purchase 
mortgages. 

81 The source for the refinance share and total 
mortgage originations is the Mortgage Bankers 
Association (http://www.mortgagebankers.org/ 
marketdata/forecasts/mffore1203.pdf, http:// 
www.mortgagebankers.org/marketdata/forecasts/ 
ffJUNE2004. pdf). 

82 Refinancing data is taken from Freddie Mac’s 
monthly Primary Mortgage Market Survey. 

83 There is some evidence that lower-income 
borrowers did not participate in the 1993 refinance 
boom as much as higher-income borrowers—see 
Paul B. Manchester, Characteristics of Mortgages 
Purchased by Fannie Mae and Freddie Mac: 1996- 
97 Update, Housing Finance Working Paper No. 
HF-006, Office of Policy Development and 
Research, Department of Housing and Urban 
Development, August 1998, pp. 30-32. 


Historically low interest rates and 
declining mortgage transaction costs have 
driven the latest refinancing boom. Given 
these conditions, the after-iax cost saving on 
a new, lower-rate loan is much greater than 
the trafisaction costs of refinancing. In 
addition, the appreciation of housing prices 
has also contributed to the increase in 
refinancing. Over the past five years, the 
value of housing rose by approximately $5 
trillion, and the rise in value has enabled 
lenders to service refinancing homeowners 
because of greater confidence in the 
creditworthiness of borrowers.®4 

Over the past few years, homeowners have 
become more willing to draw on’the rising 
equity in their homes. According to Fannie 
Mae’s 2002 National Housing Survey, 
homeowners that refinanced during 2001 
withdrew about $110 billion in accumulated 
home equity wealth.®5 Freddie Mac estimates 
that more than one-half of all refinance 
mortgages in the past two years involved 
cash-out refinancing.®® 

The refinancing boom contributed to an 
estimated one-fifth of the national economy’s 
real GDP growth since late 2000.87 During 
20061 and 2002, roughly $270 billion was 
raised in cash-out refinancing. 
Approximately one-half of cash from cash- 
out refinancing has enabled consumérs to 
finance more spending for expenses such as 
home improvements; medical payments, 
education, and vehicles during a weakened 
economy. Roughly one-third of the cash from 
cash-out refinancing has allowed consumers 
to repay other debt.** The remaining cash 
from cash-out refinancing has enabled 
consumers to invest in other assets. 
Refinancing households save approximately 
$10 billion in their annual interest payments 
on their mortgage and consumer installment 
liabilities. 

The refinancing boom will have lingering 
effects. Mortgage borrowers that were able to 
secure low long-term interest rates through 
fixed rate mortgages will have more of their 
budgets to spend on other items. Meanwhile, 
cash-out borrowers, who are just receiving 
their money, will spend this year. It must be 
noted there is some concern regarding the 
potential for increased credit risk stemming 
from mortgage debt from cash out borrowers. 
According to a 2002 Regional Finance 
Review article, the mortgage liabilities of 
households have been growing at a rate more 
than double the growth in household 
incomes. However, this potential credit risk 
is moderated by the strong growth in housing 
values. The ratio of mortgage debt to housing 


84 Economy.com, “The Economic Contribution of 
the Mortgage Refinancing Boom,” December 2002, 
p. 4. 

85 Fannie Mae, 2002 Fannie Mae National 
Housing Survey. <http://www.fanniemae.com/ 
global/pdf/media/survey/survey2002>, September 
4, 2002, p. 2. 

86 Economy.com, “The Economic Contribution of 
the Mortgage Refinancing Boom,” December 2002, 
p. 4. 

87 Mark M. Zandi, “Refinancing Boom,” Regional 
Finance Review, December 2002, p. 11. 

88 Jbid. p. 14. 
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values, the aggregate loan-to-value ratio, has 
remained fairly stable for a decade.®? 


c. Home Purchase Mortgages 


The volume of home purchase mortgages 
was $505 billion in 1995, rose to $848 billion 
in 1999, and remained in the $829-$873 
billion range between 1999-2001 before 
jumping to $1.02 trillion in 2002 and $1.30 
trillion in 2003. The Mortgage Bankers 
Association (MBA) forecasts that the home 

- purchase volume will be $1.52 trillion in 
2004 as the home purchase share rises to 57 
percent of all originations.°° The home 
purchase share of total mortgage originations 
was 79 percent in 1995, declined to 50 
percent in 1998, rose to 81 in 2000, and 
sharply fell to 43 percent in 2001, 41 in 2002, 
and 34 percent in 2003, as refinance 
mortgage volume grew. This section 
discusses the important issue of housing 
affordability and then examines the value of 
homeownership as an investment. 

The National Association of Realtors (NAR) 
has developed a housing affordability index, 
calculated as the ratio of median household 
income to the income needed to qualify for 
a median price home (the latter income is 
called the “qualifying income’’). In 1993, 
NAR’s affordability index was 133, which 
meant that the median family income of 
$37,000 was 33 percent higher than that 
income needed to qualify for the median 
priced home. Housing affordability remained 
at about 130 for 1994-97, with home price 
increases and somewhat higher mortgage 
rates being offset by gains in median family 
income.® Falling interest rates and higher 
income led to an increase in afferdability to 
143 in 1998, reflecting the most affordable 
housing in 25 years. Affordability remained 
high in 1999, despite the increase in 
mortgage rates. NAR’s affordability index 
declined from 140 in 1999 to 129 in 2000 as 
mortgage rates increased. The index turned 
upward to 136 in 2001 as mortgage rates fe] 
and maintained this average in 2002, before ° 
rising further to 140 in 2003.92 

Although the share of home purchase loans 
for lower-income households and/or 
households living in lower-income 
communities increased over the past decade, 
affordability still remains a challenge for 
many. The median sales price of existing 
single-family homes in the United States 
continues to rise, reaching $158,100 in 2002 
and $170,000 in 2003. The production of 
affordable housing and low interest rates 
could offset the negative impact of rising 
house prices, which undermine housing 
affordability for many Americans, 
particularly in several high-cost markets on 
the east and west coasts. 


89 Economy.com, “The Economic Contribution of 
the Mortgage Refinancing Boom,” December 2002, 
p. 9. 

9° Mortgage Bankers Association, “Mortgage 
Finance Forecast”, September 17, 2004. http:// 
www.mortgagebankers.org/marketdata/forecasts/ 
mnffore1203.pdf. 

°1 Housing affordability varies markedly between 
regions, ranging in January 2004 from 194 in the 
Midwest to 107 in the West, with the South and 
Northeast falling in between. 

92 National Association of REALTORS. Housing 
Affordability Index, <http://www.realtor.org/ 
Research.nsf/Pages/HousingInx>, 2003. 


As discussed earlier, barriers are 
preventing many potential homeowners from 
becoming homeowners, thus reducing the 
possible amount of home purchase loans. 
While the strong housing sector has provided 
financial security for many Americans, a 
2002 Fannie Mae survey found that 
“information barriers still keep many 
financially qualified families-particularly 
minority Americans from becoming 
homeowners or obtaining the lowest-cost 
financing available to them.” 9% 

These homeownership barriers pose a 
serious problem for many Americans who 
view homeownership asa smart, safe, long- 
term investment, rating homeownership as a 


better investment than the stock market. 


Home equity is the single most important 
asset for approximately two-thirds of 
American households that are homeowners. 
Considering that half of all homeowners held 
at least 50 percent of their net wealth in 
home equity in 1998, increasing housing 
affordability is important for many 
Americans.% 

First-time Homebuyers. First-time 
homebuyers are a driving force in the 
nation’s mortgage market. The recent low 
interest rates have made it an opportune time 
for first-time homebuyers, which are 
typically people in the 25-34 year-old age 
group that purchase modestly priced houses. 
As the post-World War II baby boom 
generation ages, the percentage of Americans 
in this age group decreased from 28.3 percent 
in 1980 to 25.4 percent in 1992.95 Even 
though this cohort is smaller, first-time 
homebuyers increased their share of home 
sales. According to Chicago Title data for 
major metropolitan areas, the first-time buyer 
share of the homebuyer market increased 
from roughly 40 percent in the beginning of 
the 1990s to 45-47 percent during the-mid 
and late 1990s.% Since the late 1990s, 
industry survey data suggest that the first- 
time homebuyer percentage has decreased 
slightly. In the first quarter of 2003, the share 
of all home purchases by first-time 
homebuyers was 40 percent compared to 42 
percent in 2001.97 

In the 1990s, lenders developed special 
programs targeted to first-time homebuyers 
and revised their underwriting standards to 
enhance homeownership opportunities for 
low-income families with special 
circumstances. The disproportionate growth 
in the number of first-time homebuyers and 
minority homebuyers largely drove the rising 
trend in total home purchases. Analysis of 
the American Housing Survey (AHS) 
indicates there were 1.3 million new first- 
time homebuyers during 1991, in comparison 
with over two million in each year between 


93 Fannie see September 4, 2002, p.2. 
94 
95U.S. Department of Commerce, Bureau of the 


1996 and 2001. In addition, first-time 
homebuyers comprised approximately 60 
percent of all minority home purchases 
during the 1990s, compared with about 35 
percent of all home purchases by non- 
Hispanic white families. 

In comparison to repeat homebuyers, first- 
time homebuyers are more likely to be 
younger, have lower incomes, and purchase 
less expensive houses. According to the AHS, 
more than one-half or first-time homebuyers 
were below the age of 35, compared with less 
than one-quarter of repeat buyers in the 
1990s. Thirty-nine percent of first-time 
buyers had incomes below 80 percent of the 
median compared to 30 percent of repeat 
buyers. Fifty-four percent of first-time buyers 
purchased homes priced below $100,000, 
compared to 37 percent of repeat buyers. 
Minorities comprise a higher proportion of 
first-time buyers (32 percent) compared to 
repeat buyers (14 percent). Compared to 
repeat buyers, first-time homebuyers are 
more likely to purchase a home in the central 
city and more likely to be a female-headed 
household.% 

The National Association of Realtors 
reports that the average first-time homebuyer 
in the first quarter of 2003 was 32 years old 
with a household income of $54,800, 
compared to an average age of 46 years and 
average household income of $74,600 for 
repeat buyers. The average first-time 
homebuyers made a downpayment of 6 
percent on a home that cost $136,000 while 
the average repeat buyer made a 
downpayment of 23 percent on a home 
costing $189,000. In the NAR survey, 37 
percent of first-time homebuyers were single 
compared to 28 percent of repeat buyers.99 

Many African Americans and Hispanics 
are likely to purchase homes in the coming 
years, contributing to the number of first-time 
home-buyers fueling growth in the housing 
sector. The number of homeowners will rise 


. by an average of 1.1 million annually over 


the next two decades. The sizeable rise in the 
foreign-born population since the 1970’s 
coupled with the increase in Latin American 
and Asian immigration will also contribute 
much to this growth.10° 


d. GSEs’ Acquisitions as a Share of the 
Primary Single-Family Mortgage Market 

Purchases by the GSEs of single-family 
mortgages amounted to $519 billion during 
the heavy refinancing year of 1993, stood at 
$215 billion in 1995, and were at $618 billion 
during the heavy refinancing year of 1998. 
Purchases then fell to $395 billion in 2000 
before reaching record levels during the 
heavy refinancing years of 2001 ($961 
billion) and 2002 ($1,090 billion). Purchases 
by Fannie Mae decreased from $316 billion 
in 1999 to $227 billion in 2000, before rising 
to $568 billion in 2001, $800 billion in 2002, 
and $1.3 trillion in 2003. Freddie Mac’s 


Census, Money Income of Households, Famili 

and Persons in the United States: 1992, Special 
Studies Series P-60, No. 184, Table B-25, October 
1993. 

96 Chicago Title and Trust Family of Insurers, 
Who’s Buying Homes in America, 1998. 

97 National Association of Realtors. “New NAR 
Survey of Home Buyers and Sellers Shows Growing 
Web Use in a Dynamic Housing Market.” http:// 
www.realtor.org. 


98 U.S. Housing Market Conditions, 3rd Quarter 
2001, November 2001, Table 4. 

99 National Association of Realtors. “New NAR 
Survey of Home Buyers and Sellers Shows Growing 
Web Use in a Dynamic Housing Market.” http:// 
www.realtor.org. 

100 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2002, p. 
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single-family mortgage purchases followed a 
similar trend, falling from $233 billion in 
1999 to $168 billion in 2000, and then rising 
to $393 billion in 2001 and $475 billion in 
2002.101 

The Office of Federal Housing Enterprise. 
Oversight (OFHEO) estimates that the GSEs’ 
share of total originations in the conventional 
single-family mortgage market, measured in 
dollars, declined from 37 percent in 1996 to 
32 percent in 1997—well below the peak of 
51 percent attained in 1993. OFHEO 
attributes the 1997 downturn in the GSEs’ 
role to increased holdings of mortgages in 
portfolio by depository institutions and to 
increased competition with Fannie Mae and 
Freddie Mac by private label issuers. 
However, OFHEO estimates that the GSEs’ 
share of the conventional market rebounded 
sharply in 1998-99, to 43-42 percent. The 
GSEs’ share then decreased to approximately 
30 percent of the single-family conventional 
mortgages originated in 2000, and then 
increased sharply to 40 percent in 2001. 
Total GSE purchases, including loans 
originated in prior years, amounted to 46 
percent of conventional originations in 
200112 and approximately 38 percent of 
family home mortgage originations in 
2002.193 


e. Mortgage Market Prospects 


The Mortgage Bankers Association (MBA) 
reports that mortgage originations in 2001 
were $2.0 trillion, which is almost twice the 
volume of originations in 2000. Mortgage 
originations then increased to record levels of 
$2.5 trillion in 2002 and $3.8 trillion in 2003; 
with refinancings representing 66 percent of 
originations and the purchase volume 
amounting to $1.3 trillion. Estimates indicate 
that ARMs accounted for 19 percent of total 
mortgage originations in 2003.1 In its 
September 17, 2004 forecast, MBA predicts 
that single-family mortgage originations will 
amount to $2.7 trillion in 2004 and $1.8 
trillion in 2005, with refinancings 
representing 43 percent and 25 percent of 
originations respectively. 


4. Affordable Lending in the Mortgage 
Market: New Products and Outreach 


Extending homeownership opportunities 
to historically underserved households has 
been a growing concern for conventional 
lenders, private mortgage insurers and the 
GSEs. The industry has responded in what 
some have called a “‘revolution in affordable 
lending”. The industry has offered more 
customized mortgage products, more flexible 
underwriting, and expanded outreach so that 
the benefits of the mortgage market can be 
extended to those who have not been 
adequately served through traditional 
products, underwriting, and marketing. 


101 Office of Federal Housing Enterprise Oversight 
(OFHEO), Report to Congress, 2004, Tables 1 and 
2%) 


102 Office of Federal Housing Enterprise 
Oversight. “Mortgage Markets and The Enterprises 
in 2001,” August 2002, p. 13. 

103 http://www.financialservicesfacts.org/ 
financial2/mortgage/mortgages/ 
?table_sort_734796=4. 

104 Mortgage market projections from the MBA’s 
MBA Mortgage Finance Forecast, December 17, - 
2003. 2000 and 2001 numbers from the MBA’s MBA 
Mortgage Finance Forecast, January 10, 2002. 


Fannie Mae and Freddie Mac have been a 
part of this “revolution in affordable 
lending”. During the mid-to-late 1990s, they 
added flexibility to their purchase guidelines, 
they introduced new low-down-payment 
products, and they worked to expand the use 
of credit scores and automated underwriting 
in evaluating the creditworthiness ofloan 
applicants. These major trends reflect 
changes in the GSEs’ underwriting that have 
impacted.affordable lending. Through these 
trends, Fannie Mae and Freddie Mac have 
attempted to increase their capacity to serve 
low- and moderate-income homebuyers. 

This section summarizes recent initiatives 
undertaken by the GSEs and others in the 
industry to expand affordable housing. The 
end of this section will present evidence that 
these new industry initiatives are working, as 
increased mortgage credit has been flowing to 
low-income and minority families. The 
following section will continue the affordable 
lending theme by examining the performance 
of different market sectors (e.g., depositories, 
GSEs, etc.) in funding loans for low-income 
and minority families. That section will also 
discuss the important role that FHA plays in 
making affordable housing available to 
historically underserved groups as well as 
the continuing concern that participants in 
the conventional market could be doing even 
more to help underserved families. 


a. Lowering Down Payments and Up-Front 
Costs 


Numerous studies have concluded that 
saving enough cash for a down payment and 
for up-front closing costs is the greatest 
barrier that low-income and minority 
families face when considering 
homeownership.’ To assist in overcoming 
this barrier, the industry (including lenders, 
private mortgage insurers and the GSEs) 
began offering in 1994 mortgage products 
that required down payments of only 3 
percent, plus points and closing costs. Other 
industry efforts to reduce borrowers’ up-front 
costs included zero-point-interest-rate 
mortgages and monthly insurance premiums 
with no up front component. These new 
plans eliminated large up-front points and 
premiums normally required at closing. 

During 1998, Fannie Mae introduced its 
“Flexible 97” and Freddie Mac introduced its 
“Alt 97” low down payment lending 
programs. Under these programs, borrowers 


were required to put down only 3 percent of — 


the purchase price. The down payment, as 
well as closing costs, could be obtained from 
a variety of sources, including gifts, grants or 


loans from a family member, the government, 


a non-profit agency and loans secured by life 
insurance policies, retirement accounts or 
other assets. Fannie Mae continues to offer 
the “Flexible” line of products, and Freddie 
Mac continues to list “Alt 97.” . 


105 See Charles, K. K. and E. Hurst (2002). “‘The 
Transition to Home Ownership and the Black-White 
Wealth Gap.” The Review of Economicsand _ 
Statistics, 84(2): 281-297; Mayer, C. and G. 
Engelhardt (1996). “Gift Down Payments and 
Housing Affordability.” Journal of Housing 
Research, 7(1): 59-77; and Quercia, R. G., G. W. 
McCarthy, et al. (2003). “The Impacts of Affordable 
Lending Efforts on Homeownership Rates.” Journal 
of Housing Economics, 12(1): 29-59. 


In 2000, Fannie Mae launched the 
““MyCommunityMortgage” suite of products, 
which provides high loan-to-value product 
options for low- and moderate-income 
borrowers. In 2003, Fannie Mae purchased or 
sécuritized more than $2.27 billion of 
MyCommunityMortgage products, which 
helped provide affordable housing solutions 
for 20,400 households. In addition, Fannie 
Mae enhanced the MyCommunityMortgage to 
help lenders further expand affordable 


- financing to underserved families. Examples 


of these enhancements included adding 
MyCommunityMortgage to Desktop 
Underwriter in order to provide lenders 
easier access to customized CRA-targeted 
loan products, adding new credit and income 
flexibilities for borrowers purchasing single 
family homes, Community HomeChoice 
which offers more flexible requirements for 
persons with disabilities, Community 2-4 
FamilyTM to help make the purchase of 2— 

4 unit homes more affordable for first time 
homebuyers, and Community RenovationTM 
1—4 Family Pilot to help borrowers with 
home improvement and housing preservation 
costs.1°6 Additionally, in 2003, Fannie Mae 
enhanced Community 2—4 Family and 
Community Renovation 1-4 Family pilots. 
This product provides lower down payments 
and flexible parameters for owner-occupants 
of 1—4 unit properties.1°7 

Fannie Mae also expanded its “Flexible” 
product line with the “Flexible 100” product, 
which eliminates the requirement for a down 
payment by providing 100 percent loan-to- 
value financing. The borrower is required to 
make either a minimum of 3% (of the lesser 
of the sales price or appraised value) from 
approved flexible sources or making a 
minimum contribution of $500 from their 
own funds. The 3% may come from a variety 
on sources such as gifts, grants, or unsecured 
loans from relatives, employers, public 
agencies, or nonprofits. In 2003, Fannie Mae 
purchased $13.7 billion in Flexible loans that 
benefited 100,866 households.1°% 

Fannie Mae has also developed products 
specifically geared toward populations with 
unique needs such as seniors, Native 
Americans and families living near public 
transit routes. Examples of these targeted 
products include the Home Equity 
Conversion Mortgage (HECM) which allows 
seniors to convert the equity in their homes 
to receive cash. In 2003, Fannie Mae 
purchased 27,644 HECM’s for a total value of 
$1.87 billion. PaymentPower™ allows 
borrowers with strong credit to skip their 
regularly scheduled monthly payment up to 
two times during a twelve-month period and 
up to ten times during the life of the loan. 
This pilot was launched in July 2002 and by 
year-end 2003, Fannie Mae purchased 963. 
PaymentPower™ mortgages totaling $126 
million. Navajo Community Guaranty 
Initiative allows Navajo families to contribute 


106 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 8-9. 

107 Fannie Mae, “Fannie Mae’s Comments on 
HUD’s Proposed Housing Goals for Fannie Mae and 
Freddie Mac for the years 2005-2008 and 
Amendments to HUD’s Regulation of Fannie Mae © 
and Freddie Mac,” July 16, 2004, p. I-58. 

108 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, p. 6. 
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a minimum of $500 or 1% of the purchase 
price, whichever is lower. This initiative, 
announced in 2003, will provide $3 million 
in home financing to help 60 families 
currently living on a reservation. The Smart 
Commute™ Initiative, which targets 
borrowers purchasing homes near a public 
transit route, recognizes that homebuyers 
will save commuting expenses and therefore 
have more disposable income to pay housing 
expenses. In 2003 Fannie Mae purchased 
approximately $5 million in Smart 
Commute™ Initiative loans.1°9 

In 2000, Freddie Mac introduced its 
“Freddie Mac 100” product, which is 
designed to assist borrowers who have good 
credit but lack the ability to provide a large 
down payment. “Freddie Mac 100” allows a 
100 percent loan-to-value ratio with the 
condition that the borrower has the funds for 
closing costs. In 2003, a refinance option was 
added to Freddie Mac’100 and the cost of the 
loan was reduced through lower mortgage 
insurance coverage and a lower fee for the 
product. These changes have made the 
Freddie Mac 100 available to borrowers who 
may not have been able to take advantage of 
the refinance boom as a result of low or no 
equity in their homes.11° 

Another Freddie Mac product, Affordable 
Gold® 97 permits borrowers to make 3% 
down payments from personal cash and to 
use other sources to cover their closing costs, 
and offers flexible ratio and reserves 
guidelines. In 2003 this product was 
enhanced with a refinance option allowing 
more borrowers to take advantage of the low 
rates in the market. The Affordable Gold® 
100 provides 100 percent financing to low- 
and moderate-income borrowers for the 

urchase price of a home in California. 

Affordable Gold® 100 combines mortgage 
insurance benefits provided by a state 
insurance fund, the secondary mortgage 
market, and a team of the nation’s leading | 
mortgage lenders.111 

Additional Freddie Mac products include 
the Alt 975M for borrowers who have good 
credit but limited cash for a down payment. 
In 2003, this product was enhanced with a 
refinance option and reduced fees. The Two- 
Family 95 Percent LTV Program offers low 
down payment loans to purchasers of two- 
family properties when the borrowers occupy 
one of the units as their primary residence.*12 
Other initiatives include policies aimed at 
improving the homeownership rate among 
immigrant families and the Section 8 Rental 
to Homeownership program, which allows 
people currently receiving Section 8 rental 
subsidies to use them toward mortgage 
payments. 113 Freddie Mac purchases loans 
in which the borrower’s down payment 


109 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 9-10. 

110 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 62. 

111 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 62. 

142Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 62-64. 

113 Freddie Mac Public Comment Letter on HUD’s 
Proposed Goals, July 2004, p. 2. 


consists of funds that have been matched 
through an Individual Development Account 
homebuyer savings program. And in 2003, 
Freddie Mac provided increased liquidity for 
affordable housing through a series of 
targeted investments in Mortgage Revenue 
Bonds containing state and local housing 
finance agency morigages.114 


b. Partnerships—Fannie Mae 


In addition to developing new affordable 
products, lenders and the GSEs have been 
entering into partnerships with local 
governments and nonprofit organizations to 
increase mortgage access to underserved 
borrowers. Fannie Mae operates 55 
partnership offices throughout the country, 
including the West Virginia Partnership 
Office, which opened in 2003. These offices 
coordinate Fannie Mae’s programs with local 
governments, lenders, public officials, 
housing organizations, community 
nonprofits, real estate professionals, and 
other local stakeholders.115 

Fannie Mae continues to reach out to 
national groups and work with local affiliates 
to expand homeownership. Fannie Mae has 
established multi-year partnerships to 
increase affordable housing opportunities — 
with organizations such as: The Enterprise 
Foundation, The Neighborhood 
Reinvestment Corporation, ACORN Housing 
Corporation, The National Council of La 
Raza, and many others engaged in promoting 
affordable housing. In 2003, Fannie Mae 
financed $1.3 billion of mortgages with these 
national partners and participating lenders, 
which resulted in 9,597 loans. For example, 
Fannie Mae maintains a partnership with the 
National Urban League (NUL) and the JP 
Morgan Chase Bank to increase NUL’s 
homeownership counseling capacity by 
providing the necessary technology and tools 
to support the effort, and to purchase $50 
million in mortgage products over five years 
that are specifically targeted to increase 
homeownership among minorities. In 2003, 
approximately $6 million in loans were 
originated through this initiative. Another 
example is Fannie Mae’s partnership with 
the AFL-CIO Housing Investment Trust (HIT) 
and Countrywide Home Loans, which 
launched “HIT HOME” in 2001. HIT HOME 
is an affordable home mortgage initiative that 
targets 13 million union members in 35 cities 
throughout the nation to provide union 
members with a variety of affordable 
mortgage choices that enable them to qualify 
for competitively priced loans with new re- 
payment terms. In 2003, over $132 million 
worth of mortgages were originated through 
this partnership.116 

In order to meet the needs of underserved 
and low- and moderate-income populations, 
Fannie Mae has targeted specific populations 
for initiatives. These include the Section 8 
Homeownership Initiative, which purchased 
81 Section 8 loans and funded an additional 
55 loans through a Community Development 


114 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 62-64. 

115 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 22-24. 

116 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 13-16. 


Financial Institution investment; the Native 
American Homeownership Initiative, which 
has committed to invest at least $350 million 
to support homeownership strategies for 
4,600 Native American families and to work 
with 100 tribes; the Minority- and Women- 
Owned Lenders Initiative, to reach 
underserved communities and to develop 
innovative solutions for increasing business 
opportunities for these lenders; The 
Employer-Assisted Housing Initiative, 
designed to assist employers in developing a 
company benefit that helps employees meet 
their housing needs; and the Initiative to 
Reduce Barriers to Affordable Housing, 
which has established local partnerships in 
seven new states and localities in 2003. 
Additionally, Fannie Mae conducts various 
underwriting experiments aimed at 
eliminating obstacles faced by prospective 
homebuyers across the country. In 2003, 
Fannie Mae approved $222 million worth of 
Housing and Community Development place- 
based commitments for a total of 55 
experiments.1!17 

Fannie Mae’s American Dream 
Commitment is part of its National Minority 
Homeownership Initiative which has pledged 
to contribute at least $700 billion in private 
capital to serve 4.6 million families towards 
President George W. Bush’s goal of 
expanding homeownership to 5.5 million 
new minority Americans by the end of the 
decade. Towards this goal, in 2003, Fannie 
Mae executed 17 new Housing and 
Community Development lender 
partnerships which seek to provide $394 
billion in affordable housing lending to 
minority families.11® 

Under the American Dream Commitment, 
Fannie Mae has committed to establishing 
250 faith-based homeownership partnerships 
in communities across the country by the end 
of the current decade. The objective of this 
initiative is to build strong partnerships with 
national faith-based organizations in order to 
reach potential new homeowners, work with 
faith-based and nonprofit partners to help 
increase access to homeownership 
information and education, partner with 
lenders to increase access to mortgage 
financing, and provide faith-based 
organizations with the tools, training, and 
resources needed to advance their 
community development efforts. Fannie 
Mae’s work under the Faith-Based Initiative 
in 2003 resulted in $125 million in mortgage 
financing to underserved families across the 
country.!19 Additionally, Fannie Mae 
attended more than 12 faith-based __ 
symposiums providing training and technical 
assistance to over 2,000 symposium 
attendees. 120 


117 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 17-22. 

118 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 16. 

119 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 17-18. 

120 Fannie Mae, “Fannie Mae’s Comments on 
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c. Partnerships—Freddie Mac 


Freddie Mac does not have a partnership 
office structure similar to Fannie Mae’s, but 
it has undertaken a number of initiatives in 
specific metropolitan areas.121 Freddie Mac 
works with affordable housing lenders to 
design creative solutions to meet 
homeownership needs of specific 
populations in targeted areas; explore 
efficient use of public subsidies to make 
homeownership more affordable and develop 
homebuyer education/counseling and debt 
management assistance programs.‘2? In 2001, 
Freddie Mac joined the Congressional Black 
Caucus to launch a new initiative, “With 
Ownership Wealth,” designed to increase 
African-American homeownership with one 
million new families by 2005.123 Freddie 
Mac has partnered with the National Council 
of La Raza (NCLR), 20 community based 
NCLR affiliated housing counseling 
organizations, the National Association of 
Hispanic Real Estate Professionals 
(NAHREP), EMT Applications and 
participating Freddie Mac Seller/Servicers 
including Bank of America, U.S. Bank and 
Wells Fargo Home Mortgage on the “En Su 
Casa”’ initiative. This $200 million 
homeownership initiative combines 
technology tools with flexible mortgage 
products to meet the needs of Hispanic 
borrowers. Mortgage products include low 
down payments, flexible credit underwriting 
and debt-to-income ratios, and streamlined 
processing for resident alien borrowers.124 

In 2002, Freddie Mac joined with the City 
of Boston and the U.S. Conference of Mayors 
to make available the “‘Don’t Borrow 
Trouble” predatory lending educational 
campaign to approximately 1,100 cities. As of 
the end of 2003, the campaign has been 
Jaunched in more than 30 localities. 
Additionally, in late 2003, Freddie Mac 
sponsored a national Don’t Borrow Trouble 
summit. Attorneys, community activists and 
local leaders from 23 cities convened to share 
campaign experiences and to learn about 
emerging predatory lending trends from some 
of the nation’s leading community lending 
experts.125 

In addition, Freddie Mac joined with 
Rainbow/PUSH and the National Urban 
League to promote the CreditSmart® 
financial educational curriculum that helps 
consumers understand, obtain and maintain 
good credit, thereby preparing them for 
homeownership and other personal financial 
goals. Rainbow/PUSH has organized 
CreditSmart® classes with more than 80 
churches across the nation, reaching more 
than 2,500 congregants. Bilingual curriculum 
was launched for this program in December 
2002, and during 2003 CreditSmart® Espaiiol 
conducted a total of 23 Train-the-Trainer 


121 Freddie Mac, News Release, January 15, 1999. 

122 Freddie Mac Public Comment Letter on HUD’s 
Proposed Goals, July 2004, p. 3. 

123 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 67. 

124 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 66-67. 

125 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 37-38. 


workshops for their partners and their local 


partners resulting in 326 trainers who are 
authorized to teach the CreditSmart® 
Espanol curriculum. Thus far 503 adults have 
been trained in the CreditSmart® Espanol 
financial literacy program.126 The 
CreditSmart®/Homeownership Development 
Initiative with the National Urban League has 
nine affiliates located in Birmingham, AL; 
Charlotte, NC; Louisville, KY; Greenville, SC; 
Oklahoma City, OK; Spiingfield, IL; and 
Washington, DC; with Orlando, FL and 
Knoxville, TN added in 2003. Since the 
initiative’s launch in early 2002, 41 
CreditSmart® financial literacy workshops 
have been presented to more than 600 
minority participants. Those participants are 
proceeding to the next steps to achieving 
homeownership, and in 2003 313 loans have 
closed as a direct result.127 

In 2002 and 2003, Freddie Mac joined with 
the American Community Bankers, the Credit 
Union National Association, and the 
Independent Community Bankers of America 
in strategic alliances to better enable member 
banks and credit unions access to the 
secondary market.128 

In June 2002, President George W. Bush 
challenged the nation’s housing industry to 
invest more than $1 trillion to make 
homeownership a reality for 5.5 million more 
minority households for the decade. Freddie 
Mac responded to the challenge with Catch 
the Dream which is a comprehensive set of 
25 high impact initiatives aimed at 
accelerating the growth in minority 
homeownership. The initiatives range from 
homebuyer education and outreach, to new 
technologies with innovative mortgage 
products. Freddie Mac has committed to 
purchase $400 billion in mortgages made to 
minority families by the end of the decade.129 
Catch the Dream represents a collaborative 
effort with lenders, nonprofit housing and 
community-based organizations, and other 
industry participants to expand 
homeownership opportunities for America’s 
minorities.12° In 2003 initiatives were 
implemented in Birmingham, Charlotte, 
Atlanta, DeKalb County (GA), Lansing, and 
San Antonio. In'2003, single-family owner 
occupied mortgage purchases financed 
homes for almost 700,000 minority families, 
including mortgages for 133,000 African- 
American and 250,000 Hispanic families 
(this comprised 16% of Freddie Mac’s single- 
family, owner-occupied mortgage purchases 
and 22.6% of their first-time homebuyer 
mortgage purchases).131 


126 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 38-39. 

127 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 39-40. 

128 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 42-43. 

129 Freddie Mac Public Comment Letter on HUD’s 
Proposed Goals, July 2004, p. 4. 

130 Freddie Mac, Opening Doors for America’s 


_ Families: Freddie Mac’s Annual Housing Activities 


Report for 2003, March 15, 2004, pp. 29-30. 

131 Freddie Mac, Opening Doars for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 30-34. 


The programs mentioned above are 
examples of the partnership efforts 
undertaken by the GSEs. There are more 
partnership programs than can be adequately 
described here. Fuller descriptions of these 
programs are provided in their Annual 
Housing Activity Reports. 

d. Underwriting and GSE Purchase 
Guidelines 


Lenders, mortgage insurers, and the GSEs 
have also been modifying their mortgage 
underwriting standards to address the needs 
of families who have historically found it 
difficult to qualify under traditional 
guidelines. In addition to the changes in 
underwriting standards; the use of automated 
underwriting has dramatically transformed 
the mortgage application process. This 
section focuses on changes to traditional 
underwriting standards and recent GSE 
initiatives for credit-impaired borrowers. 
Subsequent sections will provide more 
details on the impact of automated 
underwriting. 

The GSEs modified their underwriting 
standards to address the needs of families 
who find qualifying under traditional 
guidelines difficult. The goal of these 
underwriting changes is not to loosen 
underwriting standards, but rather to identify 
creditworthiness by alternative means that 
more appropriately measures the unique 
circumstances of low-income, immigrant, 
and minority households. Examples of 
changes that the GSEs and others in the 
industry have made to their underwriting 
standards include the following: 

e Using a stable income standard rather 
than a stable job standard (or a minimum 
period of employment). This particularly 
benefits low-skilled applicants who have 
successfully remained employed, even with 
frequent job changes. 

e Using an applicant’s history of rent and 
utility payments as a measure of 
creditworthiness. This measure benefits 
lower-income applicants who have not 
established a credit history. 

e Allowing pooling of funds for © 
qualification purposes. This change benefits 
applicants with extended family members. 
Freddie Mac, for example, allows income 
from relatives who live together to pool their 
funds to cover downpayment and closing 
costs and to combine their incomes for use 
in calculating the borrower’s stable monthly 
income. 

These underwriting changes have been 


_ accompanied by homeownership counseling 


to ensure homeowners are ready for the 
responsibilities of homeownership. In 
addition, the industry has engaged in 
intensive loss mitigation to control risks. 

In 1999, HUD commissioned a study by the 
Urban Institute to examine the underwriting 
criteria that the GSEs use when purchasing 
mortgages from primary lenders.132 
According to the study, while the GSEs had 
improved their ability to serve low- and 
moderate-income borrowers, it did not 


132 Kenneth Temkin, Roberto Quercia, George 
Galster, and Sheila O’Leary, A Study of the GSEs’ 
Single Family Underwriting Guidelines: Final 
Report. Washington DC: U.S. Department of 
Housing and Urban Development, April 1999. 
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appear at that time that they had gone as far 

as some primary lenders to serve these 

_ borrowers. From the Urban Institute’s 

‘ discussion with lenders, it was found that 
primary lenders were originating mortgages 
to lower-income borrowers using 
underwriting guidelines that allow lower 
down payments, higher debt-to-income ratios 
and poorer credit histories than allowed by 
the GSEs’ guidelines. 

From this and other evidence, the Urban 
Institute concluded that the GSEs were 
lagging the market in servicing low- and 
moderate-income and minority borrowers. 
Furthermore, the Urban Institute found “that 
the GSEs’ efforts to increase underwriting 
flexibility and outreach has been noticed and 
is applauded by lenders and community 
advocates. Despite the GSEs’ efforts in recent 
years to review and revise their underwriting 
criteria, however, they could do more to 
serve low- and moderate-income borrowers 
and to minimize disproportionate effects on 
minorities.” 133 Since the Urban Institute 
study, Freddie Mac and Fannie Mae have 
been playing a larger role in financing low- 
income and minority borrowers. (See Section 
E.2.) 

In addition to offering low-down-payment 
programs, the GSEs’ recent efforts have also 
centered around their automated 
underwriting systems and their treatment of 
borrowers with blemished credit, the latter 
being perhaps the most controversial 
underwriting issue over the past few years. 
Freddie Mac has a variety of products and 
initiatives aimed at providing borrowers with 
impaired credit more mortgage choices. 
These products include: CreditWorkssM 
which helps borrowers with excessive debt 
and impaired credit to become eligible for a 
prime market rate mortgage faster than would 
otherwise be possible, Affordable Merit 
RateSM Mortgage which permits borrowers to 
qualify at an initial interest rate that in many 
cases is lower than the usual subprime rate, 
and LeasePurchase Plus Initiative, which 
provides closing cost and down payment 
assistance in addition to extensive 
counseling for borrowers who have had 
credit issues in the past or who have never 


established a credit history. During 2003, - 


' Freddie Mac entered into several new ~ 


markets under the LeasePurchase Plus 
Initiative and purchased more than $16 
million in loans.134 

According to Freddie Mac, its automated 
underwriting system, “‘Loan Prospector” has 
reduced costs, made approving mortgages 
easier and faster, and increased the 
consistency of the application of objective 
underwriting criteria. In addition, Freddie 
Mac states that “‘Loan Prospector” extends 
the benefits of the mortgage finance system 
to borrowers with less traditional credit 
profiles and limited savings by more 
accurately measuring risk. Since its 
introduction in 1995, Freddie Mac reports 
that they have doubled their skare of 
mortgage purchases with loan-to-value 
rations of 95 percent or above.135 In 2003, 
lenders and brokers used Loan Prospector to 
evaluate 9.5 million loan applications and - 
Loan Prospector has evaluated more than 35 
million mortgage applications since its 
introduction in 1995.136 Freddie Mac reports 
that its automated underwriting system, Loan 
Prospector, has resulted in higher approval 
rates for minority borrowers than under 
traditional manual underwriting because of 
improved predictive powers. As mentioned 
in Section C.7, the 2000 version of LP 
approved 87.1 percent of loans generated 
through affordable housing programs, 
compared to 51.6 percent approved by 
manual underwriting. The Freddie Mac study 
found automated mortgage scoring less 
discriminatory and more accurate in 
predicting risk. However, as noted below in 
the automated mortgage scoring section, 
there are concerns that the codification of — 
certain underwriting guidelines could result 
in unintentional discrimination or disparate 
treatment across groups. In response to the 
potential disparate impact of automated 
underwriting, Freddie Mac have launched 
initiatives to make the mortgage process more 
transparent by disclosing both credit and 
non-credit factors that Loan Prospector 
consider when evaluating a loan application. 
In 2000, Freddie Mac has launched an 
initiative that published a list of all of the 


factors that Loan Prospector uses to analyze | 
loans, and put the list on the Freddie Mac 
website.137 

In 2003, Fannie Mae released two versions 
of its automated underwriting service, 
“Desktop Underwriter” (DU), to expand its 
mortgage product offerings and to update 
underwriting guidelines. Desktop 
Underwriter® 5.3 outlined new eligibility 
requirements for mortgages secured by 
manufactured homes. It also expanded the 
InterestFirst™ mortgage product line to offer 
borrowers greater purchasing power by 
allowing lower initial monthly payments 
than those available with traditional loan 
products. Desktop Underwriter® 5.3.1 
enhanced the Flexible 100 mortgage to aliow 
borrowers to contribute as little as $500 of 
their own funds to the transaction. The 
remainder of the funds can come from 
flexible sources of funds and interested party 
contributions subject to Fannie Mae’s 
standard contribution limit.138 In addition, 
Fannie Mae added MyCommunityMortgage 
to Desktop Underwriter® in 2003, providing 
lenders easier access to customized CRA- 
targeted loan products.139 Automated 
mortgage scoring and the potential for 
disparate impacts on borrowers will be 
further discussed in a later section. 


5. Affordable Single-family Lending: Data 
Trends 


a. 1993-2003 Lending Trends 


HMDA data suggest that the industry and 
GSE initiatives are increasing the flow of 
credit to underserved borrowers. Between 
1993 and 2003, conventional loans to low- 
income and minority families increased at 
much faster rates than loans to higher income 
and non-minority families. As shown below, 
conventional home purchase originations to 
African Americans more than doubled — 
between 1993 and 2003 and those to 
Hispanic borrowers more than tripled. Home 
loans to low-income borrowers and to low- 
income and high-minority census tracts also 
more than doubled during this period. 


1993-2003 
Growth rate: 
conventional 
home loans 


(percent) 


1993-2003 
Growth rate: all 
home loans 
(percent) 


African-American Borrowers 


Hispanic Borrowers 


White Borrowers 


Low-Income Borrower (Less than 80% of AMI) 


Upper-Income Borrower (More than 120% of AMI) 


Low-Income Census Tract (only 1993-2002) 


Upper-Income Census Tract (only 1993-2002) 


High-Minority Tract (only 1993-2002) (50% or more minority) 
Predominantly-White Tract (only 1993-2002) (Less than 10% minority) 


133 Temkin, et al. 1999, p. 28. 

134 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, pp. 36-37. 

135 Freddie Mac Public Comment Letter on HUD’s 
Proposed Goals, July 2004, p. 5. 


136 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac's Annual Housing Activities 
Report for 2003, March 15, 2004, p. 19. 

137 Freddie Mac, 2002 Annual Housing Activities 
Report, 2003, p. 57. 

138 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 11-12. 


139 Fannie Mae, “Fannie Mae’s Comments on 
HUD’s Proposed Housing Goals for Fannie Mae and 
Freddie Mac for the years 2005-2008 and 
Amendments to HUD’s Regulation of Fannie Mae 
and Freddie Mac,” July 16, 2004, p. I-57. 
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GSE purchases showed similar trends, as 
indicated by the following 1993-to-2003 
percentage point increases for metropolitan 
areas: African-American borrowers (199 
percent), Hispanic borrowers (259 percent), 
and low-income borrowers (212 percent). 
While their annual purchases of all home 
loans increased by 60 percent between 1993 
and 2003, their purchases of mortgages that 
qualify for the three housing goals increased 
as follows: special affordable by 287 percent; 
low- and moderate-income by 156 percent; 
and underserved areas by 121 percent. 

While low interest rates and economic 
expansion certainly played an important role 
in the substantial increase in conventional 
affordable lending in recent years, most 
observers believe that the efforts of lenders, 
private mortgage insurers, and the GSEs were 
also important contributors. In addition, 
many observers believe that government 
initiatives such as the GSE housing goals and 
the Community Reinvestment Act have also 
played a role in the growth of affordable 
lending over the past 10 years. 


b. Affordable Lending Shares by Major 
Market Sector 


. Section E below compares the GSEs’ 
performance with the performance of 
primary lenders in the conventional 
conforming market. To provide a useful 
context for that analysis, this section 
examines the role of the conventional 
conforming market in funding low-income 
and minority families and their 
neighborhoods. Information on the mortgage 
market’s funding of homes purchased by 
first-time homebuyers is also provided. In 
addition, this section compares the GSEs 
with other sectors of the mortgage market. 
The important role of FHA in the affordable 
lending market is highlighted and questions 
are raised about whether the conventional 
conforming market could be doing a better 
job helping low-income and minority 
borrowers obtain access to mortgage credit. 

Table A.1 reports borrower characteristics 
and Table A.2 reports neighborhood 
characteristics for home purchase mortgages 


insured by FHA, purchased by the GSEs, 
originated by depository institutions (mainly 
banks and thrift), and originated in the 
conventional conforming market and in the 
total market for owner-occupied properties in 
metropolitan areas.14° In this case, the “total” 
market consists of both the conventional 
conforming market and the government 
(mainly FHA and VA loans) market; “jumbo” © 
loans above ihe conventional conforming 
loan limit are excluded from this analysis.141 


BILLING CODE 4210-27-P 


140 Table A.3 also provides the same average 
(1999 td 2003) information as Tables A.1 and A.2 
but for total (both home purchase and refinance) 
loans. Thus, it provides a complete picture of 
overall mortgage activity. 

141 The “Total Market” is defined as all loans 
(including both government and conventional) 
below the conforming loan limit of $240,000 in 
1999, $252,700 in 2000, $275,000 in 2001, $300,700 
in 2002 and $322,700 in 2003. ; 


| 
| 
| 
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Table A.1 


Borrower Characteristics for Major Sectors of the Mortgage Market in Metropolitan Areas 
Home Purchase Mortgages, 1996-2003 


Conventional Conforming Market 


Depositories Conforming Market 


Borrower Characteristics Total Market FHA Freddie Mac FannieMae Both GSEs Total Portfolio Total W/O B&C? 


Low-Income: 
1999 34.4 % 25.1 % % 
2000 - 48. 27.8 26.4 


1999-2003 Average 27.8 
2001-2003 Average 29.0 
African American: 
1999 


2001 


1999 
2000 
2001 
2002 
2003 


1996-2003 Average 
1999-2003 Average 
2001-2003 Average 
Minority: 

1999 

2000 

2001 

2002 

2003 


1996-2003 Average 
1999-2003 Average 
2001-2003 Average 37.6 


Notes: The “1999-2003 Average" is a loan-based weighted average. All the data are for home purchase mortgages. The FHA, depositories, and market 
percentages are derived from HMDA data (various years). The GSE percentages are derived from the loan-level data that Fannie Mae and Freddie Mac provide 


-to HUD. Th GSE data include conventional home loans purchased during 1999, 2000, 2001, 2002 and 2003; thus, these data include their purchases of seasoned 


loans (i.e., mo. :gages originated prior to 1999 or 2000 or 2001 or 2002 or 2003) as well as their purchases of mortgages originated during 1999, 2000, 2001, 2002 
and 2003. The “Total Market” combines the government sector (FHA and VA loans) and the conventional conforming market. Thus, it includes all loans except 
"jumbo" loans above the conforming loan limit which was $322,700 in 2003. "Total Depositories” data are loans originated by HMDA reporters regulated by FDIC, 
OTS, OCC, FRB, and The National Credit Union Administration; they consist mainly of banks, thrifts, and their subsidieries. The "Portfolio Depositories” data 
refer to new originations that are not sold by banks and thrift institutions during 1999-2003 and thus are retained in depository portfolios. The HMDA data for 
low-income borrowers exclude mortgages with a loan-to-borrower-income ratio greater than six. 


' Bach percentage represents the share of a sector's portfolio accounted for by the borrower or neighborhood characteristic based on a "distribution of 
business” approach or explained in the text. For example, in 1999, 49.5 percent of FHA-insured home loans were loans for low-income borrowers. 


? HMDA-based market shares that have been adjusted to exclude the B&C portion of the subprime market. 


29.1 % 28.5 % 30.1 % 29.8 % a 
29.4 28.6 29.5 29.1 : 
28.2 29.2 28.3 28.1 ‘a 
29.4 30.3 29.3 29.2 aan 
29.5 29.5 291 29.1 
28.2 28.9 28.6 28.5 
292 29.2 29:1 
29.1 29.7 28.9 28.8 
47 47 5.4 5.0 
2000 8.3 15.5 43 4.2 43 5.4 5.0 5.9 54 
7.6 14.0 3.9 5.2 4.8 4.9 5.4 5.0 
2002 7.5 13.9 3.5 5.4 47 49 48 57 5.2 ‘a 
2003 7.6 13.2 3.8 58 5.2 5.5 5.2 6.5 6.0 a 
1996-2003 Average 77 143 3.7 4.7 43 49 48 5.5 5.2 a 
1999-2003 Average 18 143 3.8 5.0 4.5 5.1 4.9 58 53 
2001-2003 Average 1.6 13.8 3.7 5.5 48 5.1 5.0 5.9 5.4 Me 
Hispanic: 
97 19.3 55 6.0 5.8 6.5 6.6 7.1 6.9 
10.9 20.7 6.6 8.0 1.4 1.9 78 8.3 8.1 
113 20.3 7.0 8.5 7.9 8.5 9.4 9.0 8.7 
12.1 20.6 6.6 10.4 9.0 93 92 103 98 
12.6 19.4 69 10.8 96 10.0 98 11.7 10.9 
: 10.4 19.2 6.0 -2 73 15 73 8.3 8.0 
114 20.1 6.6 9.0 8.1 8.5 8.5 9.4 
12.0 20.1 68 10.0 8.8 93 9.5 10.4 99 | 
23.4 37.7 15.0 17.4 16.4 17.7 173 19.0 18.4 a 
25.3 40.2 17.6 20.2 19.0 20.3 19.7 21.1 20.4 
25.1 38.0 18.3 21.9 20.3 20.3 21.4 21.5 20.8 
26.7 38.5 18.9 24.9 22.7 22.1 21.4 24.1 23.1 
27.2 36.0 18.3 25.3 23.1 22.9 - 219 25.8 24.5 
163 20.8 19.0 19.0 18.2 20.6 19.8 
17.7 22.5 20.6 20.8, - 203 22.5 21.6 
18.5 24.2 22.1 21.8 21.6 24.0 22.9 _ 
| 
| 
| 
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Table A.2 


Neighborhood Characteristics for Major Sectors of the Mortgage Market in Metropolitan Areas 
Home Purchase Mortgages, 1996-2003 


1996-2003 Average 
1999-2003 Average 
2001-2003 Average 


High-Minority Tract: 

1999 
2000 
2001 
2002 


2003 (2000Census) 


1996-2002 Average 
1999-2002 Average 


High African-American Tract: 
1999 
2000 
2001 


1996-2003 Average 

1999-2003 Average 

2001-2003 Average 
See notes to Table A.1. . 
Additional Note: In 2003, High-Minority tracts and High African-American tracts are defined in terms of 2000 census, which explains their higher percentages. Only 
the averages through year 2002 are represented here. ; 


- 
Conventional Conforming Market 
Depositories Conforming Market 
Neighborhood Characteristics Total Market __FHA  _FreddieMac_ _FannieMae_ BothGSEs Total Portfolio. Total W/OB&C 
Low-Income Tract: : 
1999 12.7 18.2 83 19 8.1 10.8 He > 10.9 
2000 133 19.2 9.0 95 93 11.9 12.4 119 11.4 
| 2001 12.5 18.2 94 10.1 98 11.0 123 11.0 10.7 i 
2002 12.6 18.8 11.0 12.1 11.4 
2003. 12.7 18.0 103 11.0 10.8 113 12.1 12.0 
127 18.6 98 95 10.8 12.0 13 11.0 
128 18.5 97 10.1 99 12 12.1 1s id 
12.6 18.3 103 22 Us 
Ws.- - 123 128 - 126 139 13.5 15.1 146 
18.4 26.5 12.8 153 14.2 15.6 148 163 15.7 
17.7 243 13.2 15.6 14.6 15.2 160 160 15.4 
18.6 24.0 16.2 173 16.9 16.1 15.4 17.5 16.7 
32.1 39.1 24.8 30.0 28.3 28.1 28 29.7 
128 15.1 142 142 B9 154 149 
18.1 25.2 13.7 15.4 147 153 150 163 15.7 
57 8.9 3.4 3.0 3.2 43 44 48 44 : 
6.0 3.9 37 38 49 48 5.1 47 
54 8.5 39: 44 42 44 47 46 43 
2002 55 8.4 53 47 49. 45 48 48 46 
2003 (2000Census) 14 115 59 63 6.1 62 6.2 67 64 
1996-2002 Average 57 9.1 38 4.0 39 44 . 46 47 45 
. 1999-2002 Average 57 88 42 4.0 41 46 47 48° 45 
Underserved Areas: 
1999 29.1 40.5 20.9 20.4 - 20.6 24.6 256 258 25.2 
2000 30.2 42.1 22.0 23.4 2.8 26.6 210 «»3=-270 26.2 
| 2001 28.9 403 223 244 23.5 25.4 22 258 25.2 
2002 29.5 40.9 25.8 26.0 27.1 21 263 
2003 30.0 39.4 24.0 26.8 25.9 26.8 278 285 276 
a 
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HMDA is the source of the FHA, 
depository, and market data, while the GSEs 
provide their own data. Low-income, 
African-American, Hispanic, and minority 
borrowers are covered in Table A.1. Table 
A.2 provides information on four types of 
neighborhoods—low-income census tracts, 
tracts where minorities (or African 


Americans).account for more than 30 percent 


of the census tract population, and 
underserved areas as defined by HUD. The 
average data reported in Tables A.1 and A.2 
for the years 1999 to 2003 offer a good 
summary of recent lending to low-income 
and minority borrowers and their 
communities.!42 Individual year data are also 
provided. 

The focus of different market sectors on 
affordable lending is summarized by the 
percentages reported in Tables A.1 and A.2. 
These percentages show each sector’s 
“distribution of business,” defined as the 
share of loans originated (or, for the GSEs, 
purchased) that had a particular borrower or 
neighborhood characteristic. The 
interpretation of the “distribution of 
business” percentages can be illustrated 
using the FHA percentage for low-income 
borrowers: Between 1999 and 2003, 51.2 
percent of all FHA-insured home purchase 
loans in metropolitan areas were originated 
for borrowers with an income less than 80 
percent of the local area median income. 
These percentages are to be contrasted with 
“market share” percentages, which are 
presented below in Section E. A “market 
share” percentage is the share of loans with 
a particular borrower or neighborhood 
characteristic that was funded by a particular 
market sector (e.g., FHA-insured, GSEs, 
depositories). As will discussed below, 
FHA’s ‘“‘market share” for low-income 
borrowers during the 1999-to-2003 period 
was estimated to be 24 percent which is 
interpreted as follows: Of all home purchase 
loans originated for low-income borrowers in 
metropolitan areas between 1999 and 2003, 
24 percent were FHA-insured loans. Thus, in 
this example, the ‘distribution of business” 
percentage measures the importance (or 
concentration) of low-income borrowers in 
FHA’s overall business while the “market 
share’ percentage measures the importance 
of FHA to the market’s overall funding of 
loans for low-income borrowers. Both 
concepts are important for evaluating 
performance—for an industry sector such as 
FHA or the GSEs to have a significant impact 
on lending to a targeted group, that sector’s 
business must be concentrated on the 


142 The affordable market shares reported in Table 
A.1 for the “Conventional Conforming Market 
W/O B&C” were derived by excluding the estimated 
number of B&C loans from the market data reported 
by HMDA. Because B&C lenders operate mainly in 
the refinance sector, excluding these loans from the 
conforming market has little impact on the home 
purchase percentages reported in Table A.1. It 
should be recognized that there exists some 
uncertainty regarding the number of B&C loans in 
the HMDA data. The adjustment assumes that the 
B&C loans represent one-half of the subprime 
market. The adjustment for home purchase loans is 
small because supbrime (B&C) loans are mainly 
refinance loans. The method for excluding B&C 
loans is explained in Section E below and 
Appendix D. 


targeted group and that sector must be of 
some size. The discussion below will focus 
on the degree to which different mortgage 
sectors concentrate on targeted groups, while 
Section E will also provide estimates of 
market shares. 

The main insights from the “distribution of 
business” percentages in Tables A.1 and A.2 
pertain to four topics. 

(i) FHA-Insured Loans. FHA has 
traditionally been the mechanism used by 
borrowers who face difficulty obtaining 
mortgage financing in the private 
conventional market. FHA has long been 
recognized as the major source of funding for 
first-time, low-income and minority 
homebuyers who are not often able to raise 
cash for large downpayments.?4? Tables A.1 
and A.2 show that FHA places much more 
emphasis on affordable lending than the 
other market sectors. Between 1999 and 
2003, low-income borrowers accounted for 
51.2 percent of FHA-insured loans, compared 
with 27.8 percent of the home loans 
purchased by the GSEs, 29.1 percent of home 
loans originated by depositories, and 29.2 
percent of all originations in the 
conventional conforming market (see Table 
A.1). Likewise, 40.7 percent of FHA-insured 
loans were originated in underserved census 
tracts, while only 24.1 percent of the GSE- 
purchased loans, 25.9 percent of home loans 
originated by depositories, and 26.9 percent 
of conventional conforming loans were 
originated in these tracts (see Table A.2).144 
As discussed in Section E, FHA’s share of the 
minority lending market is particularly high. 
While FHA insured only 16 percent of all 
home purchase mortgages originated below 
the conforming loan limit in metropolitan 
areas between 1999 and 2003, it is estimated 
that FHA insured 29 percent of all home 
loans originated for African-American and 
Hispanic borrowers. 

(ii) Conventional and GSE Minority 
Lending. The affordable lending shares for 


143 Almost two-thirds of the borrowers with an 
FHA-insured home purchase loan make a 
downpayment less than five percent, and over 80 
percent are first-time home buyers. For discussions 
of the role of FHA in the mortgage market, see (a) 
Harold L. Bunce, Charles A. Capone, Sue G. Neal, 
William J. Reeder, Randall M. Scheessele, and 
Edward J. Szymanoski, An Analysis of FHA’s 
Single-Family Insurance Program, Office of Policy 
Development and Research, U.S. Department of 
Housing and Urban Development, 1995; and (b) 
Office of Policy Development and Research, “FHA’s 
Impact on Homeownership Opportunities for Low- 
Income and Minority Families During the 1990s” 
Issue Brief IV, U.S. Department of Housing and 
Urban Development, December 2000. For data on 
the credit characteristics of FHA borrowers, see 
Harold L. Bunce, William J. Reeder and Randall 
Scheessele, ‘Understanding Consumer Credit and 
Mortgage Scoring: A Work in Progress at HUD”, 


‘U.S. Department of Housing and Urban 


Development, Unpublished Paper, 1999. 

144 FHA, which focuses on low downpayment 
loans and also accepts borrowers with credit 
blemishes, experiences higher mortgage defaults 
than conventional lenders and the GSEs. Still, the 
FHA system is actuarially sound because it charges 
an insurance premium that covers the higher 
default costs. For the results of FHA’s actuarial 
analysis, see Delcitte & Touche, Actuarial Review of 
MMI Fund as of FY 2000, report for the U.S. 
Department of Housing and Urban Development, 
January 2001. 


the conventional conforming sector are low 
for minority borrowers, particularly African- 
American and Hispanic borrowers. These 
borrowers accounted for only 15.2 percent of 
all conventional conforming loans originated 
between 1999 and 2003, compared with 34.4 
percent of FHA-insured loans and 19.2 
percent of all loans originaied in the total 
(government and conventional conforming) 
market. Not surprisingly, the minority 
lending performance of conventional lenders 
has been subject to much criticism. Recent 
studies contend that primary lenders in the 
conventional market are not doing their fair 
share of minority lending which forces 
minorities, particularly African-American 
and Hispanic borrowers, to rely on more 
costly FHA and subprime loans.145 Thus, it 
appears that conventional lenders could be 
doing a better job helping minority borrowers 
obtain access to mortgage credit. 

e The GSEs’ funding of minority loans can 
be compared with mortgages originated for 
minority borrowers in the conventional 
conforming market, although the latter may 
be a poor benchmark, as discussed above. 
Between 1999 and 2003, home purchase 
loans to African-American and Hispanic 
borrowers accounted for 10.4 percent of 
Freddie Mac’s purchases, 14.0 percent of 
Fannie Mae’s purchases, and 15.2 percent of 
loans originated in the conventional 
conforming market (or 14.3 percent if B&C 
loans are excluded from the market 
definition). Thus, since 1999, the African- 
American and Hispanic share of the GSEs’ 
purchases has been lower than the : 
corresponding share for the conventional 
conforming market.146 

e As the above comparisons show, Fannie 
Mae has had a much better record than 
Freddie Mac in funding loans for minority 
families. And Fannie Mae significantly 
increased its purchases of loans for African- 
American and Hispanic borrowers during 
2001, raising the share of its purchases to 
market levels—13.7 percent for both Fannie 
Mae and the conforming market (without 
B&C loans). In 2002, Fannie Mae surpassed 


145 See Green and Associates, Fair Lending in 
Montgomery County: A Home Mortgage Lending 
Study, a report prepared for the Montgomery 
County Human Relations Commission, March 1998; 
and Calvin Bradford, Crisis in Déja vu: A Profile of 


the Racial Patterns in Home Purchase Lending in 


the Baltimore Market. Report for The Public Justice 
Center, May 2000; and The Patterns of GSE 
Participation in Minority and Racially Changing 
Markets Reviewed from the Context of Levels of 
Distress Associated with High Levels of FHA 
Lending, GSE Study No. 11, U.S. Department of 
Housing and Urban Development, September 2000. 
For analysis suggesting some minorities receiving 
FHA loans could qualify for conventional loans, see 
Anthony Pennington-Cross, Anthony Yezer, and 
Joseph Nichols, Credit Risk and Mortgage Lending: 
Who Uses Subprime and Why? Working Paper No. 
00-03. Research Institute for Housing America, 
2000. Also see the series of recent studies 
concerning the lack of mainstream lenders in 
minority neighborhoods. 

146 For a comprehensive analysis of the GSEs’ 
purchases of minority loans through 1999, see 
Harold L. Bunce, An Analysis of GSE Purchases of 
Mortgages for African-American Borrowers and 
their Neighborhoods, Housing Finance Working 
Paper No. 11, Office of Policy Development and 
Research, HUD, December 2000. 
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the conventional conforming market in 
funding African-American and Hispanic 
borrowers (a 15.8 percent share for Fannie 
Mae and a 15.0 share for the market), but in 
2003 fell slightly behind the market (a 16.6 
percent share for Fannie Mae and a 16.9 
percent share for the market). When all 
minority borrowers are considered, Fannie 
Mae has purchased mortgages for minority 
borrowers at a higher rate (years 2001, 2002 
and 2003) than these loans were originated 
by primary lenders in the conventional 
conforming market (without B&C loans). 
Freddie Mac, on the other hand, lagged 
behind both the market and Fannie Mae in 
funding loans for minority borrowers during 
2001-2003, as well as during the entire 1999- 
to-2003 period. The share of Freddie Mac’s 
purchases for African-American and 
Hispanic borrowers declined from 10.9 
percent in both 2000 and 2001 to 10.1 
percent in 2002 before rising slightly to 10.7 
percent in 2003. 

e Considering the minority census tract 
data reported in Table A.2, Fannie Mae 
lagged behind the conforming market 
(without B&C loans) in high-minority 
neighborhoods and in high-African-American 
neighborhoods during the 1999-to-2003 
period. However, Fannie Mae improved its 
mortgage purchases in African-American 
neighborhoods after 2001 and essentially 
matched the market in 2001-2003. And 
during 2001, 2002 and 2003, Fannie Mae also 
purchased loans in high-minority census 
tracts at a higher rate than loans were 
originated by conventional lenders in these 
tracts. While Freddie Mac has generally 
lagged the primary market in funding 
minority neighborhoods, note in Table A.2 
that high African-American tracts increased 
from 3.9 percent of Freddie Mac’s purchases 
in 2001 to 5.3 percent in 2002, placing 
Freddie Mac above the conventional 
conforming market level (4.6 percent) in 
2002. However, in 2003, Freddie Mac fell 
behind the market. 

(iii) Low-Income Lending by the GSEs. 
Information is also provided on the GSEs’ 
purchases of home loans for low-income 
borrowers (A.1) and for families living in 
low-income neighborhoods (A.2). 
Historically, the GSEs have lagged behind the 
conventional conforming market in funding 
affordable loans for these groups. During the 
1999-to-2003 period, low-income borrowers 
(census tracts) accounted for 27.4 (9.7) 
percent of Freddie Mac’s purchases, 28.1 
(10.1) percent of Fannie Mae’s purchases, 
29.1 (11.2) percent of loans originated by 
depositories, and 29.1 (11.1) percent of home 
loans originated by conventional conforming 
lenders (without B&C loans). By the end of 
this period, Fannie Mae had significantly 
improved its performance relative to the 
market. In 2003, low-income borrowers 
accounted for 31.0 percent of Fannie Mae’s 
purchases, compared with 29.2 percent for 
the conforming market. It is also interesting 
that even though Freddie Mac lagged the 
market in funding home loans for low- 
income borrowers during 2002 (28.6 percent 
versus 29.1 percent), it surpassed the market 
in financing properties in low-income census 
tracts (11.3 percent versus 11.1 percent). 
During 2003, Freddie Mac’s performance was 


again below the market in low-income census 
tracts (a 10.3 share for Freddie Mac and a 
11.5 percent share for the market). A more 
complete analysis of the GSEs’ recent 
improvements in purchasing home loans that 
qualify for the housing goals is provided 
below in Section E. 

(iv) Depositories. Within the conventional 
conforming market, depository institutions 
(mainly banks and thrifts) are important 
providers of affordable lending for lower- 
income families and their neighborhoods.147 
Between 1999 and 2003, underserved areas 
accounted for 26.9 percent of loans held in 
depository portfolios, which compares 
favorably with the underserved areas 
percentage (26.2 percent) for the overall 
conventional conforming market.148 
Depository lenders have extensive knowledge 
of their communities and direct interactions 
with their borrowers, which may enable them 
to introduce flexibility into their 
underwriting standards without unduly 
increasing their credit risk. The Community . 
Reinvestment Act provides an incentive for 
banks and thrifts to initiate affordable 
lending programs with underwriting 
flexibility and to reach out to lower income 
families and their communities.149 Many of 
the CRA loans are held in portfolio by 
lenders, rather than sold to Fannie Mae or 
Freddie Mac. 

(v) First-time Homebuyers. As explained in 
Section E, market information on first-timé 
homebuyers is not as readily available as the 
HMDA data reported in Tables A.1 and A.2 
on the income and racial characteristics of 
borrowers and census tracts served by the 
mortgage market. However, the limited 
market data that are available from the 
American Housing Survey, combined with 
the first-time homebuyer data reported by 
FHA and the GSEs, indicate a rather large 
variation in the funding of first-time 
homebuyers across the different sectors of the 
mortgage market. Based on the American 
Housing Survey (AHS), it is estimated that 
first-time homebuyers accounted for 42.3 
percent of all home purchase loans originated 
throughout the market between 1999 and 


147 Tables A.1, A.2, and A.3 include data for all 
home loans originated by depositories as well as for 
the subset of loans originated but not sold, the latter 
being a proxy for loans held in depository 
portfolios. (See the notes to Table A.1 for 
definitions of the depository data.) 

148 However, as shown in Table A.1 , depository 
institutions resemble other conventional lenders in 
their relatively low level of originating loans for 
African-American, Hispanic and minority 
borrowers. Within the conventional conforming 
market, Fannie Mae has done a better job than 
depositories in funding minority borrowers, 
particularly Hispanic borrowers and minority 
borrowers as a group. During the last three years, 
Fannie Mae has also funded African-American 
borrowers at a higher rate than have depository 
institutions. 

149 CRA loans are typically made to low-income 
borrowers earning less than 80 percent of area 
median income, and in moderate-income 
neighborhoods. For a comprehensive analysis of 
CRA and its impact on affordable lending, see 
Robert E. Litan, Nicolas P. Retsinas, Eric S. Belsky 
and Susan White Haag, The Community 
Reinvestment Act After Financial Modernization: A 
Baseline Report, U.S. Department of Treasury, 2000. 


2001,15° and for 37.6 percent of home loans 
originated in the conventional conforming 
market. The AHS defines a first-time 
homebuyer as someone who has never 
owned a home. Using a more liberal 
definition of a first-time homebuyer 
(someone who has not owned a home in the 
past three years), FHA reports that first-time 
homebuyers accounted for 80.5 percent of all 
home loans that it insured between 1999 and - 
2001 and the GSEs report that first-time 
homebuyers accounted for 26.5 percent of the 
home loans purchased by each GSE during 
that same period. Given FHA’s low 
downpayment requirements, it is not 


' surprising that FHA focuses on first-time 


homebuyers. The GSEs, on the other hand, . 
fal] at the other end of the continuum, with 
their first-time homebuyer share (26.5 
percent) falling far short of the first-time 
homebuyer share (37.6 percent) of the 
conventional conforming market. Section E 
will include a more detailed comparison of 
the GSEs and the conventional conforming 
market in serving first-time homebuyers. In 
addition, Section E will conduct a market 
share analysis that examines the funding of 
minority first-time homebuyers. Consistent 
with the earlier discussion, that analysis 
suggests that conventional lenders and the 
GSEs have played a relatively small role in 
the market for minority first-time 
homebuyers. One analysis reported in 
Section E estimates that mortgage purchases 
by the GSEs between 1999 and 2001 totaled 
41.5 percent of all home loans originated, but 
they accounted for only 14.3 percent of home 
loans originated for first-time African- 
American and Hispanic homebuyers. 


c. Community Reinvestment Act 


The Community Reinvestment Act (CRA) 
requires depository institutions to help meet 
the credit needs of their communities.151 
CRA loans are typically made to low-income - 
borrowers earning less than 80 percent of 
area median income, and in moderate- 
income neighborhoods. CRA provides an 
incentive for lenders to initiate affordable 
lending programs with underwriting 
flexibility. CRA loans are usually smaller 
than typical conventional mortgages and also 
are more likely to have a higher LTV, higher 
debt-to-income ratios and no payment 
reserves, and may not be carrying private 
mortgage insurance (PMI). Generally, at the 
time CRA loans are originated, many do not 
meet the underwriting guidelines required in 
order for them to be purchased by one of the 
GSEs. Therefore, many of the CRA loans are 
held in portfolio by lenders, rather than sold 
to Fannie Mae or Freddie Mac. Evidence is 
growing that CRA-type lending to low- 
income families can be profitable, 
particularly when combined with intensive 
loss mitigation efforts to control credit risk. 
In a recent survey conducted by the Federal 


150 Tn this case, the market includes all 
government and conventional loans, including 
jumbo loans. 

151 For a comprehensive analysis of CRA and its 
impact on affordable lending, see Robert E. Litan, 
Nicolas P. Retsinas, Eric S. Belsky and Susan White 
Haag, The Community Reinvestment Act After 
Financial Modernization: A Baseline Report, U.S. 
Department of Treasury, 2000. 
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Reserve, lenders reported that most CRA 


loans are profitable although not as profitable . 


as the lenders’ standard products.152 

Some anticipate that the big growth market 
over the next decade for CRA-type lending 
will be urban areas. There has been some 
movement of population back to cities, 
consisting of aging Baby Boomers (so-called 
“empty nesters’), the children of Baby 
Boomers (the Echo Boomers aged 18-25), and 
immigrants, particularly Hispanics but also 
Asians.'53 The current low homeownership 
in inner cities (compared with the suburbs) 
also suggests that urban areas may be a 
potential growth market for lenders. Lenders 
are beginning to recognize that urban 
borrowers are different from suburban 
borrowers. A new or recent immigrant may 
have no credit history or, more likely, a loan- 
worthy credit history that can’t be 
substantiated by the usual methods.154 
Products for duplexes and four-plexes are not 
the same as a mortgage for a subdivision 
house in the suburbs. Programs are being 
implemented to meet the unique needs of __ 
urban borrowers. One program emphasizing 
urban areas was initiated by the American 
Community Bankers (ACB). Under the ACB 
program, which made $16.2 billion in loans 
in 2002, lenders originated a variety of 
affordable products for first-time homebuyers 
and non-traditional borrowers that are then 
sold to Fannie Mae, Freddie Mac, 
Countrywide, or other investors that are 
partnering with the ACB. It is reported that 
some lenders are making these non- 
traditional loans for the firsttime. 

For banks and thrifts, selling their CRA 
loans will free up capital to make new CRA 
loans. As a result, the CRA market segment 
provides an opportunity for Fannie Mae and 
Freddie Mac to expand their affordable 
lending programs. Section E.3c below 
presents data showing that purchasing 
targeted seasoned loans has been one strategy 
that Fannie Mae has chosen to improve its 
goals performance. Fannie Mae has been 
offering CRA programs since mid-1997, when 
it launched a pilot program, ‘Community 
Reinvestment Act Portfolio Initiative,”’ for 
purchasing seasoned CRA loans in bulk 
transactions, taking into account track record 
as opposed to relying just on underwriting 
guidelines. Fannie Mae also started another 
pilot program in 1998, involving purchases of 
CRA loans on a flow basis, as they are 
originated. As part of the American Dream 
Commitment, Fannie Mae has committed to 
investing $20 billion in CRA-targeted 
business, and funding $530 billion in CRA- 
eligible investments. One CRA-eligible 
product in 2003 included the 
MyCommunityMortgage ™ suite, which 
provides flexible product options for low- to 
moderate-income families, including 
minorities, immigrants, first-time 
homebuyers, and underserved borrowers 
living in rural areas. MyCommunityMortgage 


152 Board of Governors of the Federal Reserve 
System. The Performance and Profitability of CRA- 
Related Lending. Washington, DC, 2000. 

153 This discussion of urban lending draws from 
Jeff Siegel, ‘Urban Lending Helps Increase Volume 
and Meet CRA Requirements,” Secondary 
Marketing Executive, February 2003, pp. 21-23. 

154 Tbid. 


is offered by over 300 lender partners 
nationwide, and marries targeted pricing 
with affordability features, such as 100 
percent loan-to-value ratios with only $500 
from the borrower’s own funds.*®5 In 2003, 
Fannie Mae purchased or securitized more 
than $2.27 billion of MyCommunityMortgage 
products, which helped provide affordable 
housing solutions for 20,400 households.156 
In addition, Freddie Mac is also purchasing 
seasoned affordable mortgage portfolios 
originated by depositories to help meet their 
CRA objectives. In 2063, Freddie Mac 
developed credit enhancements that enable 


- depositories to profitably sell their loans to 
-Freddie Mac—these transactions facilitate 


targeted affordable lending activity by 
providing immediate liquidity. Freddie Mac 
also increased its ability to purchase smaller 
portfolios opening this option to many 
community banks that otherwise would not 
have an outlet for their portfolios.15” The 
billions of dollars worth of CRA loans that 
will be originated, as well as the CRA loans 
being held in bank and thrift portfolios, offer 
both GSEs an opportunity to improve their 
performance in the single-family area. 


6. Potential Homebuyers 


While the growth in affordable lending and 
homeownership has been strong in recent 
years, attaining this Nation’s homeownership 
goals will not be possible without tapping 
into the vast pool of potential homebuyers. 
Due to record low interest rates, expanded 
homeownership outreach, and new flexible 
mortgage products, the homeownership rate 
reached an annual record of 67.9 percent in 
2002, reaching 68.6 percent in the fourth 
quarter of 2003.158 This section discusses the 
potential for further increases beyond those 
resulting from current demographic trends. 

The potential homeowner population over 
the next decade will be highly diverse, as 
growing housing demand from immigrants 
(both those who are already here and those 
projected to come) and non-traditional 
homebuyers will help to offset declines in 
the demand for housing caused by the aging 
of the population. As noted in the above 
discussion of CRA, many of these potential 
homeowners will be located in urban areas. 
As noted in the above discussion of 
underlying demographic conditions (section 
C.2.), immigrants and other minorities—who 
accounted for nearly 40 percent of the growth 
in the nation’s homeownership rate over the 
past five years—will be responsible for 
almost two-thirds of the growth in the 
number of new households over the next ten 
years. This trend does not depend on the 
future inflow of new immigrants, as 
immigrants don’t enter the housing market 


155 Fannie Mae, ‘‘Fannie Mae’s Comments on 
HUD’s Proposed Housing Goals for Fannie Mae and 
Freddie Mac for the years 2005-2008 and 
Amendments to HUD’s Regulation of Fannie Mae 
and Freddie Mac,” July 16, 2004, p. I-59. 

156 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, pp. 8-9. 

157 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 64. 

158 U.S. Department of HUD, Office of Policy 
Development and Research, U.S. Housing Market 
Conditions, May 2004, p. 81. 


until they have been in this. country for 
eleven years. As noted by Fannie Mae staff, 
“there are enough immigrants already in this 
country to keep housing strong for at least six 
and perhaps even 10 more years’’.159 As 
these demographic factors play out, the 
overall effect on housing demand will likely 
be sustained growth and an increasingly 
diverse household population from which to 
draw new homeowners. 

Surveys indicate that these demographic 
trends will be reinforced by the fact that most 
Americans desire, and plan, to become 
homeowners. According to the 2002 Fannie 
Mae Foundation annual National Housing 
Survey, Americans rate homeownership as 
the best investment they can make, far ahead 
of 401Ks, retirement accounts, and stocks. 
The percentage of Americans who said it was 
a good time to buy a home was at its highest 
level since 1994 at 75 percent, a jump of 21 
percentage points since May 2001.1°° In 
addition, the survey found that 27 percent of 
Americans report they are likely to buy in the 
next three years, and 23 percent of those have 
started to save or have saved enough money 
for a down payment.61 

Further increases in the homeownership 
rate depend on whether or not recent gains 
in the home owning share(s) of specific 
groups are maintained. Minorities accounted 
for 17 percent of owner households in 2001, 
but the Joint Center for Housing Studies 
reports that minorities were responsible for 
more than 40 percent (a total of 5.2 million) 
of the net growth in homeowners between 
1993 and 2002.162 As reported by the Fannie 
Mae survey, 42 percent of African-American 
families reported that they were ‘‘very or 
fairly likely” to buy a home in the next three 
years, up from 38 percent in 1998 and 25 
percent in 1997. Among Hispanics and 
Hispanic immigrants, the numbers reached 
37 percent and 34 percent respectively. The 
2002 survey also reports that more than half 
of Hispanic renters cite homeownership as 
being “one of their top priorities’’. In 
addition, nearly a third (31 percent) of baby 
boomers said they are “very or fairly likely” 
to buy a home in the next three years. 

In spite of these trends, potential minority 
and immigrant homebuyers see more 
obstacles to buying a home, compared with 
the general public. These barriers to 
homeownership are discussed in detail in 
section B.1.b above and include: lack of 
capital for down payment and closing costs; 
poor credit history; lack of access to 
mainstream lenders; complexity and fear of 
the homebuying process; and, continued 
discrimination in housing markets and 
mortgage lending. To address the needs of 
the new group of potential homeowners, the 
mortgage industry will have to address these 
needs on several fronts, such as expanding 
education and outreach efforts, introducing 
new products, and adjusting current 
underwriting standards to better reflect the 


159 Ibid. 

160 Fannie Mae, Fannie Mae National Housing 
Survey, 2002, p. 6. 

161 Jbid. p. 8. 

162 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 2003, p. 
15. 
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special circumstances of these new 
households. 

Thus, the new group of potential 
homeowners will have unique needs. To tap 
this potential homeowner population, the 

‘ mortgage industry will have to address these 
needs on several fronts, such as expanding 
education and outreach efforts, introducing 
new products, and adjusting current 
underwriting standards to better reflect the 
special circumstances of these new 
households. 

The Bush administration has outlined a 
plan to expand minority homeownership by 
5.5 million families by the end of the decade. 
The Joint Center for Housing Studies has 
stated that if favorable economic and housing 
market trends continue, and if additional 
efforts to target mortgage lending to low- 
income and minority households are made, 
the overall homeownership rate could reach 
70 percent by 2010.163 


7. Automated Underwriting Systems and 
Mortgage Scorecards 


This, and the following two sections, 
discuss special topics that have impacted the 
primary and secondary mortgage markets in 
recent years. They are automated mortgage 
scoring, subprime loans, and risk-based 
pricing. The GSEs’ use of automated 
underwriting and mortgage scoring systems 
was briefly discussed in thg earlier section on 
underwriting standards. This section 
expands on issues related to automated 
underwriting, a process that has spread 
throughout the mortgage landscape over the 
past five years, due mainly to the efforts of 
Fannie Mae and Freddie Mac. 

Automated mortgage scoring was 
developed as a high-tech tool with the 
purpose of identifying credit risks in a more 
efficient manner. Automated mortgage 
scoring has grown as competition and 
decreased profit-margins have created 
demands to reduce loan origination costs. As 
a result, automated mortgage scoring has 
become the predominant (around 60 to 70 
percent) mortgage underwriting method. 16 

According to Freddie Mac economists, 
automated mortgage scoring has enabled 
lenders to expand homeownership 
opportunities, particularly for so 
populations.165 There is growing evidence 
that automated mortgage scoring is more 
accurate than manual underwriting in 
predicting borrower risks. Mortgage 
scorecards express the probability that an 
applicant will default as a function of several 
underwriting variables such as the level of 
down payment, monthly-payment-to-income 
ratios, cash reserves, and various indicators 


163 Joint Center for Housing Studies of Harvard 
University, State of the Nation’s Housing 1998, p. 
164 John W. Straka, “‘A Shift in the Mortgage 
Landscape: The 1990s Move to Automated Credit 
' Evaluations,” Journal of Housing Research, 2000, 
(11)2: p. 207. 

165 Peter M. Zorn, Susan Gates, and Vanessa 
Perry, “Automated Underwriting and Lending 
Outcomes: The Effect of Improved Mortgage Risk 
Assessment on Under-Served Populations. Program 
on Housing and Urban Policy,” Conference Paper 
Series, Fisher Center for Real Estate and Urban 
Economics. University of California Berkeley, 2001, 
p. 5. 


of an applicant’s tineiians or credit 
history.. Mortgage scorecards are statistically 
estimated regression-type equations, based 
on historical relationships between mortgage 
foreclosures (or defaults) and the 
underwriting variables. The level of down 
payment and credit history indicators, such 
as a FICO score, are typically the most 
important predictors of default in mortgage 
scoring systems. 

For example, HUD has developed FHA 
TOTAL Scorecard to evaluate the credit risk 
of FHA loans submitted to an automated 
underwriting system. The Scorecard works 
with Fannie Mae’s Desktop Underwriter® to 
provide a recommended level of 
underwriting and documentation for FHA 
loans and to determine a loan’s eligibility for 
insurance with FHA. In 2003, Fannie Mae 
conducted a market test of the Scorecard 
with 18 FHA approved Desktop 
Underwriter® lenders. Over 3,000 loans were 
submitted to the Total Scorecard through 
Desktop Underwriter® during the market test 
period.166 

This increased accuracy in risk assessment 
of mortgage scorecards has allowed risk 
managers to set more lenient risk standards, 
and thus originate more loans to marginal 
applicants. Applicants who would otherwise 
be rejected by manual underwriting are being 
qualified for mortgages with automated 
mortgage scoring in part because the 
scorecard allows an applicant’s weaker areas 
to be offset by stronger characteristics. 
Typically, applicants whose projected 
monthly debt payment (mortgage payment 
plus credit card payment plus automobile 
loan payment and so on) comprise a high 
percentage of their monthly income would be 
turned down by a traditional underwriting 
system that relied on fixed debt-to-income 
ratios (such as 36 percent). In a mortgage 
scoring system, these same applicants might 
be automatically accepted for a loan due to 
their stellar credit record or to their ability 
to raise more cash for a down payment. The 
entity funding or insuring the mortgage (i.e., 
a lender, private mortgage insurer, or a GSE) 
allows these positive characteristics to offset 
the negative characteristics because its 
confidence in the ability of the empirically- 
based mortgage scorecard to accurately . 
identify those applicants who are more likely 
or less likely to eventually default on their 
loan. The mortgage score is in essence a 
recommendation to the lender to accept the 
application, or to refer it for further review 
through manual underwriting. Accepted 
loans benefit from reduced document 
requirements and expedited processing. 

In 2003, Fannie Mae conducted a study of 
automated underwriting systems and 
concluded that the production cost per loan 
decreased significantly as lenders moved 
automated underwriting closer to the point of 
sale. Specifically, retail lenders using an 
integrated automated underwriting system at 
the point of sale reported originations savings 
of more than $1,000 over manual 
underwriting.1®” Freddie Mac also reported 


166 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, p. 12. 

167 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, p. 36. 
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_ that Loan Prospector reduces the average 


time lenders spend underwriting most loans 
and reduces origination costs by about an 
average of $650 or more per loan.1® In 
addition, Freddie Mac analyzed about 1,000 
loans originated in 1993 and 1994. Of the 
loans, manual underwriters rated 52 percent 
accept, compared to a Loan Prospector accept 
rate of 87 percent.169 In total, Freddie Mac 
reports that innovations in the originations 
process, including automated underwriting, 
have reduced mortgage transaction costs by 
more than 70 percent between 1990 and 2003 
from 1.87 points to 0.46 points—a decline of 


* $1,410 per $100,000 borrowed.17° 


As explained above, automated mortgage 
scoring allows tradeoffs between risk factors 


‘ to be quantified more precisely, providing 


the industry more confidence in ‘‘pushing 
the envelope” of acceptable expected default 
rates. The GSEs’ willingness to offer low- 
down-payment programs was based on their 
belief that their scoring models could 
identify the more creditworthy of the cash- 
constrained applicants. The GSEs’ new 
“timely reward” products for subprime 
borrowers (discussed later) are integrated 
with their mortgage scoring systems. 
Automated mortgage scoring presents the 


‘ opportunity to remove discrimination from 


mortgage underwriting, to accept all 
applicants, and to bring fair, objective, 
statistically based competitive pricing, 
greatly reducing costs for all risk groups. 
Some institutions have sought to better 
model and automate marginal and higher-risk 
loans, which have tended to be more costly 
to underwrite and more difficult to 
automate.*7? 

Along with the promise of benefits, 
however, automated mortgage scoring has 
raised concerns. These concerns are related 
to the possibility of disparate impact and the 
proprietary nature of the mortgage score 
inputs. The first concern is that low-income 
and minority homebuyers will not, score well 
enough to be accepted by the automated 
underwriting system, resulting in their 
getting fewer loans. African-American and 
Hispanic borrowers, for example, tend to 
have a poorer credit history record than other 
borrowers, which means they are more likely 
to be referred (rather than automatically 
accepted) by automated mortgage scoring 
systems that rely heavily on credit history 
measures such as a FICO score. There is also 
a significant statistical relationship between 
credit history scores and the minority 
composition of an area, after controlling for 
other locational characteristics.172 

The second concern relates to the “‘black 
box’ nature of the scoring algorithm. The 
scoring algorithm is proprietary and therefore 


168 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 55. 

169 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 54. 

170 Freddie Mac Public Comment Letter on HUD’s 
Proposed Goals, July 2004, p. 5. 

171 Ibid. pp. 208-217. 

172 Robert B. Avery, Raphael W. Bostic, Paul S. 
Calem, and Glenn B. Canner, Credit Scoring: Issues 
and Evidence from Credit Bureau Files, mimeo, 
1998, p. 24. 
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it is difficult for applicants to know the 
reasons for their scores. However, it should 
be noted that the GSEs have taken steps to 
_make their automated underwriting systems 

more transparent. Both Fannie Mae and 
Freddie Mac have published the factors used 
to make loan purchase decisions in Desktop 
Underwriter and Loan Prospector, 
respectively. In response to criticisms aimed 
at using FICO scores in morigage 
underwriting, Fannie Mae’s new versions of 
Desktop Underwriter (DU) 5.3 and 5.3.1 [the 
newest versions are 5.3 and 5.3.1—they 
probably keep the following: practices, but 
add no substantive underwriting practices, 
but rather lower downpayment options] 
replaces credit scores with specific credit 
characteristics and provides expanded 
approval product offerings for borrowers who 
have blemished credit. The specific credit 
characteristics include variables such as past 
delinquencies; credit records, foreclosures, 
and accounts in collection; credit card line 
and use; age of accounts; and number of 
credit inquiries.173 

With automated mortgage scoring replacing 
traditional manual underwriting comes the 
fear that the loss of individual attention 
poses a problem for people who have 
inaccuracies on their credit report or for 
members of cultural groups or recent 
immigrants who do not use traditional credit 
and do not have a credit score. Some 
subprime lenders and underwriters have 
claimed that their manual underwriting of 
high-risk borrowers cannot be automated 
with mortgage scoring. Although automated 
mortgage scoring has greatly reduced the cost 
of many lower-risk loans that are easier to 
rate, the cost of manually underwriting gray- 
area and higher-risk applicants still remains 
high.174 There is also the fear that applicants 
who are referred by the automated system 
will not be given the full manual 
underwriting for the product that they 
initially applied for—rather they might be 
pushed off to higher priced products such as 
a subprime or FHA loan. In this case, the 
applicant may have had special 
circumstances that would have been clarified 
by the traditional manual underwriting, thus 
enabling the applicant to receive a prime 
loan consistent with his or her 
creditworthiness. ° 

Banking regulators and legal analysts 
acknowledge the value of automated 
mortgage scoring, although some skeptics 
have noted concerns regarding fair lending, 
potential fraud, privacy issues, and the 
ability of models to withstand changing 
economic conditions.175 With the rise of 
automated mortgage scoring, the great 
difference in Internet usage known as the 
“digital divide” could result in informational 


173 Fannie Mae, September 4, 2002, p. 33. 

174 Kenneth Temkin, Jennifer E.H. Johnson, and 
Diane Levy, Subprime Markets, The Role of GSEs, 
and Risk-Based Pricing, Washington: The Urban 
Institute. Report Prepared for the U.S. Department 
of Housing and Urban Development, 2002. 

175 Allen J. Fishbein, “Is Credit Scoring a Winner 
for Everyone?” Stone Soup, 2000, 14(3): pp. 14—15. 
See also Fitch IBCA, Inc., Residential Mortgage 
Credit Scoring, New York, 1995 and Jim Kunkel, 
“The Risk of Mortgage Automation,” in Mortgage 
Banking, 1995, 57(8): pp. 69-76. 


disadvantages for less educated and lower- 
income consumers. In addition to the digital 
divide, the lack of financial literacy in the 
United States may also result in a disparate 
impact on low-income and minority 
borrowers.176 

2002 Urban Institute Study. The Urban 
Institute submitted a report to HUD in 2002 
on subprime markets, the role of GSEs, and 
risk-based pricing.1”7 The study took a 
preliminary look at the use of automated 
underwriting systems for a small sample of 
lenders. After conducting interviews with 
both subprime and prime lenders, the report 
noted that all of the lenders in the study had 
implemented some type of automated 
underwriting system. These lenders stated 
that automated underwriting raised their 
business volume and streamlined their 
approval process. In addition, the lenders 
reported they were able to direct more 
underwriting resources to borderline 
applications despite an increase in business 
volume. 

Even with the use of automated mortgage 
scoring, the lenders in the study continued 
to conduct at least a cursory review to 
validate the application material. The 
majority of the lenders still used manual 
underwriting to originate loans not 
recommended for approval with automated 
mortgage scoring. The lenders reported they 
formulated their policies and procedures to 
make certain that borrowers receive the best 
mortgage, according to product eligibility. 
This study will be further referenced in a 
following section regarding subprime 
markets. 

2001 Freddie Mac Study. According to a 


‘Freddie Mac study published by the Fisher 


Center for Real Estate and Urban Economics 
at University of California at Berkeley, 
underserved populations have benefited from 
automated mortgage scoring because of the 
increaséd ability to distinguish between a 
range of credit risks. In this paper, Freddie 
Mac economists compared the manual and 
automated mortgage scoring approval rates of 
a sample of minority loans originated in 
1993-94 and purchased by Freddie Mac. 


_ While manual underwriters rated 51 percent 


of the minority loans in the sample as accept, 


automated mortgage scoring would have 


rated 79 percent of the loans as accept. 178 

In comparison to manual underwriting, 
this study found automated mortgage scoring 
not only less discriminatory but also more 
accurate in predicting risk. Two versions of 
Freddie Mac’s automated underwriting 
system, Loan Prospector (LP), were used to 
review three groups of mortgage loans 
purchased by Freddie Mac.?79 The study 
found that LP was a highly accurate predictor 
of mortgage default. The resulting improved 
accuracy translates into benefits for 
borrowers, who would otherwise be rejected_ 


176 Zorn et al., 2001, pp. 19-20. 

177 Kenneth Temkin, Jennifer E.H. Johnson, and 
Diane Levy, Subprime Markets, The Role of GSEs, 
and Risk-Based Pricing, Washington: The Urban 
Institute. Report Prepared for the U.S. Department 
of Housing and Urban Development, 2002. 

178 Zorn, et al., 2001, pp. 14-15. 

179 Ibid. p. 5. 


by manual underwriting to qualify for 
mortgages. 

Analysis of the first group of loans showed 
that loans rated as ‘“‘caution”’ were four times 
more likely to default than the average for all 
loans. Minority borrowers whose loans were 
rated as ‘“‘caution’”’ were five times more 
likely to default, and low-income borrowers 
whose loans were rated as ‘‘caution”’ were 
four times more likely to default than the 
average for all loans. The 2000 version of LP 
approved 87.1 percent of loans generated 
through affordable housing programs, 
compared to a 51.6 percent approval rate 
when the same loans were assessed using 
manual underwriting procedures. Further, 
the study found LP more accurate than 
manual underwriting at predicting default 
risk even with a higher approval! rate. The 
study also demonstrated that Freddie Mac’s 
year 2000 version of LP was more accurate 
in predicting risk than its 1995 version. 

Concluding Observations. Automated 
underwriting has enabled lenders to reach 
new markets and expand homeownership 
opportunities, as illustrated by the 2001 
Freddie Mac study. Increased accuracy with 
automated mortgage scoring has led to the 
development of new mortgage products that 
would have been previously considered too 
risky. For example, Freddie Mac uses Loan 
Prospector to approve Alt A loans, which 
tend to have nontraditional documentation; 
A-minus loans, which pose a higher risk of 
default; and other higher-risk mortgages, like 
100 percent LTV loans. Both GSEs have and 
continue to add new products to develop 
their automated underwriting systems to 
reach more marginal borrowers. 

Despite the gains in automated mortgage 
scoring and other innovations, minorities are 
still less likely to be approved for a loan. The 
difference in minority and non-minority 
accept rates may reflect greater social 
inequities in financial capacity and credit, 
which are integral variables in both manual 
and automated underwriting. In the future, 
the accuracy of automated mortgage scoring 
will hinge on updating the models and 
making them more predictive while reducing 
the disparate impact on low-income and 
minority borrowers.18° The fairness of 
automated scoring systems will also depend 
importantly on whether referred applicants 
receive a traditional manual underwriting for 
the loan that they initially applied for, rather 
than being immediately offered a higher 
priced loan that does not recognize their true 
creditworthiness. 

In addition to using automated 
underwriting systems as a tool to help 
determine whether a mortgage application 
should be approved, the GSEs’ automated 
underwriting systems are being further 
adapted to facilitate risk-based pricing. With 
risk-based pricing, mortgage lenders can offer 
each borrower an individual rate based on 
his or her risk. The division between the 
subprime and the prime mortgage market 
will begin to fade with the rise of risk-based 
pricing, which is discussed in the next 
section on the subprime market. 


180 Ibid. pp. 18-19. 
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8. Subprime Lending. 


The subprime mortgage market ptovides: 
mortgage financing to credit-impaired 
borrowers—those who may have blemishes 
in their credit record, insufficient credit 
history, or non-traditional credit sources. 
This section examines several topics related 
to subprime lending including (a) the growth 
and characteristics of subprime loans, (b) the 
neighborhood concentration of subprime 
lending, (c) predatory lending, and (d) 
purchases of subprime mortgages by the 
GSEs. Section C.9 follows with a discussion 
of risk-based pricing. 

a. The Growth and ssesclaeiaecaiame: of 
Subprime Loans 


The subprime market has grown rapidly 
over the past several years, increasing from 
an estimated $35 billion in 1994 to $160 
billion in 1999 and $173.3 billion in 2001, 
before rising to $213 billion in 2002. The 
subprime share of total market originations 
rose from 4.6 percent in 1994 to a high of 15 
percent in 1999, and then fell to 8.5 percent 
in both 2001 and 2002.18! Various factors 
have led to the rapid growth in the subprime 
market: Federal legislation preempting state 
restrictions on allowable rates and loan 
features, the tax reform act of 1986 which 
encouraged tax-exempt home equity 
financing of consumer debt, increased’ 
demand for and availability of consumer 
debt, a substantial increase in homeowner 
- equity due to house price appreciation, and 

a ready supply of available funds through 
Wall Street securitization.18? It is important 
to note that subprime lending grew in the 
1990s mostly without the assistance of 
Fannie Mae and Freddie Mac. 

Generally, there are three different types of 
products available for subprime borrowers. 
These include: Home purchase and refinance 
mortgages designed for borrowers with poor 
credit histories; ““Alt A” mortgages that are 
usually originated for borrowers who are 
unable to document all of the underwriting - 
information but who may have solid credit 
records; and high loan-to-value mortgages 
originated to borrowers with fairly good 
credit. Fannie Mae and Freddie Mac are more 
likely to serve the first two types of subprime 
borrowers. 183 

Borrowers use subprime loans for various 
purposes, which include debt consolidation, 
home improvements, and an alternative 
source of consumer credit. Between 1999 and 
2001, about two-thirds of subprime loans 
were refinance loans. It has been estimated 
that 59 percent of refinance loans were “‘cash 
out” loans.184 According to a joint HUD- 
Treasury report, first liens accounted for 

181 Subprime origination data are from Inside 
Mortgage Finance. For the 2002 estimates, see 
“Subprime Origination Market Shows Strong 
Growth in 2002,” Inside B&C Lending, published by 
Inside Mortgage Finance, February 3, 2003, page 1. 

182 Temkin et. al., 2002, p. 1. 

183 Kenneth Temkin, Jennifer E.H. Johnson, Diane 
Levy, Subprime Markets, The Role of GSEs, and 
Risk Based Pricing, Washington: The Urban 
Institute. Report Prepared for the Department of 
Housing and Urban Development, 2002, p. 4. 

184U.S. Department of Housing and Urban 
Development/U.S. Department of the Treasury, 
Curbing Predatory Lending Report, 2000, p.31. 


more than three out of four loans in the 
subprime market. 

The subprime market is divided i into 
different risk categories, ranging from least 
risky to most risky: A-minus, B, C, and D. 
While there are no clear industry standards 
for defining the subprime risk categories, 
Inside Mortgage Finance defines them in 
terms of FICO scores—580-620 for A-minus, 
560-580 for B, 540-560 for C, and less than 
540 for D. The A-minus share of the 
subprime market rose from 61.6 percent in 
2000 to 70.7 percent in 2001.185 For the first 
nine months of 2002, the A-minus share 
accounted for 74 percent of the market, while 
the B’share accounted for 11 percent, the C 
share accounted for 7.2 percent, and the D 
share accounted for 7.9 percent of the 
market.186 

Delinquency rates by type of subprime loan 
are as follows: 3.36 percent for A-minus 
loans, 6.67 percent for B, 9.22 percent for C, 
and 21.03 percent for D, according to the 
Mortgage Information Corporation.187 
Because of their higher risk of default, 
subprime loans typically carry much higher 
mortgage rates than prime mortgages. Recent 
quotes for a 30-year Fixed Rate Mortgage 
were 8.85 percent for A-minus (with an 85 
percent LTV), 9.10 percent for B credit (with 
an 80 percent LTV), and 10.35 percent for C 
credit (with a 75 percent LTV).18* As the low 
loan-to-value (LTV) ratios indicate, one loss 
mitigation technique used by subprime 
lenders is a high down payment requirement. 
Some housing advocates have expressed 
concern that the perceptions about the risk of 
subprime loans may not always be accurate, 
for example, creditworthy borrowers in inner 
city neighborhoods may be forced to use 
subprime lenders because mainstream 
lenders are not doing business in their 
neighborhoods (see below). 

Subprime borrowers are much more likely 
to be low income and be a minority than . 
other borrowers. Between 1999 and 2001, 
43.1 percent of subprime loans in the 
conventional conforming market went to 
low-income borrowers, compared with 29.5 
percent of conventional conforming loans. 
During that same period, 19.9 percent of 
subprime loans were for African-American 
borrowers, compared with 6.5 percent of all 
conventional conforming loans. However, 
what distinguishes subprime loans from 
other loans is their concentration in African- 
American neighborhoods. 


b. The Neighborhood Concentration of 
Subprime Lending 


The growth in subprime lending over the 
last several years has benefited credit- 
impaired borrowers as well as those 
borrowers who choose to provide little 
documentation for underwriting. However, 
studies showing that subprime lending is 
disproportionately concentrated in low- 


185 “Wholesale Dominates Subprime Market 
Through 3rd Quarter ’02,” Inside B&C Lending, 
published by Inside Mortgage Finance, December 
16, 2002, pp. 1-2. 

186 Inside B&C Lending, November 16, 2002, p.2. 

187 Mortgage Information Corporation, The 
Market Pulse, Winter 2001, pp. 4-6. 

188 Inside B&C Lending, published by Inside 
Mortgage Finance, February 17, 2003, page 13. 


income and minority have 
raised concerns about whether mainstream 
lenders are adequately serving these 
neighborhoods. A study of subprime lending 
in Chicago by The Woodstock Institute 
concluded that a dual, hyper-segmented 
mortgage market existed in Chicago, as 
mainstream lenders active in white and 
upper-income neighborhoods were much less 
active in low-income and minority 
neighborhoods—effectively leaving these 
neighborhoods to unregulated subprime 
lenders.189 As part of the HUD-Treasury Task 
Force on Predatory Lending, HUD’s Office of 
Policy Development and Research released a 
national level study—titled Unequal Burden: 
Income and Racial Disparities in Subprime 
Lending in America—that showed families 
living in low-income and African-American 
neighborhoods in 1998 relied 
disproportionately on subprime refinance 
lending, even after controlling for 
neighborhood income. An update of that 
analysis for the year 2000 yields the 
following trends: 19° 

¢ In 2000, 36 percent of refinance 
mortgages in low-income neighborhoods 
were subprime, compared with only 16 
percent in upper-income neighborhoods. 

¢ Subprime lending accounted for 50 
percent of refinance loans in majority African 
American neighborhoods—compared with 
only 21 percent in predominantly white areas 
(less than 30 percent of population i is African 
American). 

e The most dramatic view of the disparity 
in subprime lending comes from comparing 
homeowners in upper-income African- 
American and white neighborhoods. Among 
homeowners living in the upper-income 
white neighborhoods, only 16 percent turned 
to subprime lenders in 2000. But 42 percent 
of homeowners living in upper-income 
African-American neighbothoods relied upon 
subprime refinancing which is substantially 
more than the rate (30 percent) for 
homeowners living in low-income white 
neighborhoods. 

e Similar results are obtained when the 
analysis is conducted for borrowers instead 
of neighborhoods. Upper-income African- 
American borrowers are twice as likely as 
low-income white borrowers to have 
subprime loans. Over one-half (54 percent) of 


189 Daniel Immergluck, The Predatory Lending 
Crisis in Chicago: The Dual Mortgage Market and 
Local Policy, testimony before the Chicago City 
Council, April 5, 2000. Immergluck found that 
subprime lenders received 74 percent of refinance 
applications in predominantly black tracts 
compared to 21 percent in predominantly white 
tracts in 1998. According to Immergluck, these 
racial disparities provide evidence that the 
residential finance market in Chicago is 
hypersegmented, resulting in the increased 
likelihood that minorities receive mortgage credit 
from a subprime, rather than a prime, lender in 
Chicago. Also see Daniel Immergluck, Stark 
Differences: The Explosion of the Subprime 
Industry and Racial Hypersegmentation in Home 
Equity Lending, Woodstock Institute, October 2000 

190 See Randall M. Scheessele, Black and White 
Disparities in Subprime Mortgage Refinance 
Lending, Housing Finance Working Paper HF-014, 
Office of Policy Development and Research, U.S. 
Department of Housing and Urban Development, 
April 2002. 
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low-income African-American borrowers 
turn to subprime lenders, as does over one- 
third (35 percent) of upper-income African- 
American borrowers. By comparison, only 24 
percent of low-income white borrowers and 
- 12 percent of upper-income white borrowers, 
rely upon subprime lenders for their 
refinance loans.191 

It does not seem likely that these high 
market shares by subprime lenders in low- 
income and African-American 
neighborhoods can be justified by a heavier 
concentration of households with poor credit 
in these neighborhoods. Rather, it appears 
that subprime lenders may have attained 
such high market shares by serving areas 
where prime lenders do not have a - 
significant presence. The above finding that 
upper-income black borrowers rely more 
heavily on the subprime market than low- 
income white borrowers suggests that a. 
portion of subprime lending is occurring 
with borrowers whose credit would qualify 
them for lower cost conventional prime 
loans. A lack of competition from prime 
lenders in low-income and minority 
neighborhoods has increased the chances 
that borrowers in these communities are 
paying a high cost for credit. As explained 
next, there is also evidence that the higher 
interest rates charged by subprime lenders 
cannot be fully explained solely as-a function 
of the additional risks they bear. Thus, a 
greater presence by mainstream lenders 
could possibly reduce the high up-front fees 
and interest rates being paid by residents of 
low-income and minority neighborhoods. 

The Freddie Mac study presented evidence 
that subprime loans bear interest rates that 
are higher than necessary to offset the higher 
credit risks of these loans.19? The study 
compared (a) the interest rate on subprime 
loans rated A-minus by the lenders 
originating these loans with (b) the interest 
rates on prime loans purchased by Freddie 
Mac and rated A-minus by a Freddie Mac 
underwriting model. Despite the fact that 
both loan groups were rated A-minus, on 
average the subprime loans bore interest rates 
that were 215 basis points higher. Even 
assuming that the credit risk of the subprime 
loans was in fact higher than the prime loans, 
the study could not account for such a large 
discrepancy in interest rates. Assuming that 
default rates might be three to four times 
higher for the subprime loans would account 
for a 90 basis point interest rate differential. 
Assuming that servicing the subprime loans 
would be more costly would justify an 
additional 25 basis point differential. But 
even after allowing for these possible 
differences, the Freddie Mac researchers 


191 For an update to 2001, see The Association of 
Community Organizers for Reform Now (ACORN), 
Separate and Unequal Predatory Lending in 
America, 2002. In 2001, subprime lenders 
originated 27.8 percent of all conventional 
refinance loans for African-Americans, 13.6 percent 
for Hispanic homeowners, and just 6.3 percent for 
white homeowners. Overall, African-Americans 
were 4.4 times more likely to use a subprime lender 
than whites, and Hispanics were 2.2 times more 
likely to do so. 

192 Howard Lax, Michael Manti, Paul Raca, and 
Peter Zorn, “Subprime Lending: An Investigation of 
Economic Efficiency,” February 25, 2000. 


concluded that the subprime loans had an 

unexplained interest rate premium of 100 

basis points on average.194 
Banking regulators have recognized the 


link between the growth in subprime lending - 


and the absence of mainstream lenders and 
have urged banks and thrifts that lending in 
these neighborhoods not only demonstrates 
responsible corporate citizenship but also 
profitable lending. Ellen Seidman, former 
Director of the Office of Thrift Supervision, 
stated that, ‘Many of those served by the 
subprime market are creditworthy borrowers 
who are simply stuck with subprime loans or 
subprime lenders because they live in 
neighborhoods that have too few credit or 
banking opportunities.” 

With respect to the question of whether 
borrowers in the subprime market are 
sufficiently creditworthy to qualify for more 
traditional loans, Freddie Mac has said that 
one of the promises of automated 
underwriting is that it might be better able to 
identify borrowers who are unnecessarily 
assigned to the high-cost subprime market. 
Freddie Mac has estimated that 10-30 
percent of borrowers who obtain mortgages 
in the subprime market could qualify for a 
conventional prime loan through Loan 
Prospector, Freddie Mac’s automated 
underwriting system.1%* Fannie Mae has 
stated that half of all mortgage borrowers 
steered to the high-cost subprime market are 
in the A-minus category, and therefore are 
prime candidates for Fannie Mae.195 


c. Predatory Lending 


Predatory lending has been a disturbing 
part of the growth in the subprime market. 
Although questions remain about its 
magnitude, predatory lending has turned 
homeownership into a nightmare for far too 
many households. The growing incidence of 
abusive practices has been stripping 
borrowers of their home equity, threatening 
families with foreclosure, and destabilizing 
neighborhoods. Also, in some cities, there are 
indications that unscrupulous realtors, 
mortgage brokers, appraisers, and lenders are 
duping some FHA borrowers into purchasing 
homes at an inflated price or with significant 
undisclosed repairs. The problems associated 
with home equity fraud and other mortgage 
abuses are not new ones, but the extent of 
this activity seems to be increasing. The 
expansion of predatory lending practices 
along with subprime lending is especially 
troubling since subprime lending is 
disproportionately concentrated in low- and 
very-low income neighborhoods, and in 
African-American neighborhoods. 


193 Jt should also be noted that higher interest 
rates are only one component of the higher cost of 
subprime loans since borrowers also often face 
higher origination points. The Freddie Mac study 
did not find a large differential between prime and 
subprime loans in points paid, but the study notes 
that subprime loans often have points rolled into 
the loan principal, which cannot be identified with 
their data. 

194 Freddie Mac, We Open Doors for America’s 
Families, Freddie Mac’s Annual Housing Activities 
Report for 1997, March 16, 1998, p. 23. 

195 Rommy Fernandez, “Fannie Mae Eyes Half of 


‘the Subprime Market,” in The American Banker, 


March 1, 2002. Also see ‘““Fannie Mae Vows More 
Minority Lending,” Washington Post, March 16, 
2000, p. EO1. 


The term “predatory lending” is a short 
hand term that is used to encompass a wide 
range of abuses. While there is broad public 
agreement that predatory lending should 
have no place in the mortgage market, there 
are differing views about the magnitude of 
the:problem, or even how to define practices 
that make a loan predatory. The joint HUD- 
Treasury report, Curbing Predatory Home 
Mortgage Lending, concluded that a loan can 
be predatory when lenders or brokers: charge 
borrowers excessive, often hidden fees 
(called “packing fees’’); successively 
refinance loans at no benefit to the borrower 
(called “loan flipping”); make loans without 
regard to a borrower’s ability to repay; and, 
engage in high-pressure sales tactics or 
outright fraud and deception. These practices 
are often combined with loan terms that, 
alone or in combination, are abusive or make 
the borrower more vulnerable to abusive 
practices. Vulnerable populations, including 
the elderly and low-income individuals, and 
low-income or minority neighborhoods, 
appeared to be especially targeted by 
unscrupulous lenders. 

One-consequence of predatory lending is 
that borrowers are stripped of the equity in 
their homes, which places them at an 
increased risk of foreclosure. In fact, high 
foreclosure rates for subprime loans provide 
the most concrete evidence that many 
subprime borrowers are entering into 
mortgage loans that they simply cannot 
afford. The high rate of foreclosures in the 
subprime market has been documented by 
HUD and others in recent research studies.1% 
These studies have found that foreclosures by 
subprime lenders grew rapidly during the 
1990s and now exceed the subprime lenders’ 
share of originations. In addition, the studies 
indicate that foreclosures of subprime loans 
occur much more quickly than foreclosures 
on prime loans, and that they are 
concentrated in low-income and African- 
American neighborhoods. Of course, given 
the riskier nature of these loans, a higher 
foreclosure rate would be expected. With the 
information available it is not possible to 
evaluate whether the disparities in 
foreclosure rates are within the range of what 
would be expected for loans prudently 
originated within this risk class. But findings 
from these studies about the high rate of 
mortgage foreclosure associated with 
subprime lending reinforce the concern that 
predatory lending can potentially have 
devastating effects for individual families 
and their neighborhoods. 

At this time, there are open questions 
about the effectiveness of the different 
approaches being proposed for eradicating | 


196 For an overview of these studies, see Harold 
L. Bunce, Debbie Gruenstein, Christopher E. 
Herbert, Randall M. Scheessele, Subprime 
Foreclosures: The Smoking Gun of Predatory 
Lending, 2000. Also see Abt Associates Inc., 
Analyzing Trends in Subprime Originations and 
Foreclosures: A Case Study of the Atlanta Metro 
Area, February 2000 and Analyzing Trends in 
Subprime Originations and Foreclosures: A Case 
Study of the Boston Metro Area, September 2000; 
National Training and Information Center, Preying 
on Neighborhoods: Subprime Mortgage Lenders and 
Chicagoland Foreclosures, 2000; and the HUD 
study, Unequal Burden in Baltimore: Income and 
Racial Disparities in Subprime Lending, May 2000. 
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predatory lending and the appropriate roles 
of different governmental agencies—more 
legislation versus increased enforcement of 
existing laws, long-run financial education 
versus mortgage counseling, Federal versus 
state and local actions. In its recent issuance 
of predatory lending standards for national 
banks, the Office of the Comptroller of the 
Currency (OCC) cited the efforts of Fannie 
Mae and Freddie Mac in reducing predatory 
lending.197 The OCC advised banks against 
abusive practices, such as rolling single- 
premium life insurance into a loan. The 
agency cited guidelines developed by Fannie 
Mae and Freddie Mac as a “useful reference”’ 
or starting point for national banks. 
Following publication of HUD’s proposed 
2000 Rule inviting comments on disallowing 
goals credit for high cost mortgage loans, 
Fannie Mae and Freddie Mac told lenders 
they would no longer purchase loans with 
certain abusive practices, such as excessive 
fees and failing to consider a borrower’s 
ability to repay the debt. 

It is important to re-emphasize that 
predatory lending generally occurs in 
neighborhoods where borrowers have limited 
access to mainstream lenders. While 
predatory lending can occur in the prime 
market, it is ordinarily deterred in that 
market by competition among lenders, 
greater homogeneity in loan terms and 
greater financial information among 
borrowers. Thus, one solution to address this 
problem would be to encourage more 
mainstream lenders to do business in our 
inner city neighborhoods. 

Certain commenters urged the Department 
to adopt predatory lending safeguards in the 
final rule that would prohibit the GSEs from 
counting loans that included mandatory 
arbitration clauses or loans with prepayment 
penalties beyond three years towards the 
goals. In the 2000 rulemaking, the 
Department determined that the GSEs should 
not receive goals credit for purchasing high 
cost mortgages including mortgages with 
unacceptable features as explained in the 
preamble. The Department is aware that 
certain practices that were not enumerated in 
the regulations adopted in 2000, such as 
loans with prepayment penalties after three 
years and loans with mandatory arbitration 
clauses, often lock borrowers into 
disadvantageous loan products. The 
Department will rely on existing regulatory 
authorities to monitor the GSEs’ performance 
in this area. Should the Department later 
determine that there is a need to specifically 
enumerate additional prohibited predatory 
practices, it will address such practices in a 
future rulemaking. 


d. Purchases of Subprime Mortgages by the 
GSEs 


Fannie Mae and Freddie Mac have shown 
increasing interest in the subprime market 
since the latter half of the 1990s. The GSEs 
entered this market by purchasing securities 
backed by non-conforming loans. Freddie 
Mac, in particular, increased its subprime 
business through structured transactions, 
with Freddie Mac guaranteeing the senior 


197“QCC Cites Fannie, Freddie Predatory Lending 
Rules As Model,” Dow Jones Business News, 
February 25, 2003. 


. classes of senior/subordinated securities. The 


two GSEs also purchase subprime loans on 

a flow basis. Fannie Mae began purchasing 
subprime loans through its Timely Payment 
Reward Mortgage program in June 1999, and 
Freddie Mac rolled out a similar product, 
Affordable Merit Rate, in May 2000 
(described below). In addition to, purchasing 
subprime loans for borrowers with blemished 
credit, the GSEs also purchase another non- 
conforming loan called an Alternative-A or 
“Alt-A” mortgage. These mortgages are made 
to prime borrowers who do not want to 
provide full documentation for loans. The 
GSEs’ interest in the subprime market has 
coincided with a maturation of their 
traditional market (the conforming 
conventional mortgage market), and their 
development of mortgage scoring systems, 
which they believe allows them to accurately 
model credit risk. Although the GSEs account 
for only a modest share of the subprime 


- market today, some market analysts estimate 


that they could purchase as much as half of 
the overall subprime market in the next few 
years. 198 

Precise information on the GSEs’ purchases 
of subprime loans is not readily available. 
Data can be pieced together from various 
sources, but this can be a confusing exercise 
because of the different types of non- 
conforming loans (Alt-A and subprime) and 
the different channels through which the 
GSEs purchase these loans (through 
securitizations and through their “‘flow- 
based” product offerings). Freddie Mac, 
which has been the more aggressive GSE in 
the subprime market, purchased 
approximately $12 billion in subprime loans 
during 1999—$7 billion of A-minus and 
alternative-A loans through its standard flow 
programs and $5 billion through structured 
transactions.199 In 2000, Freddie Mac 
purchased $18.6 billion of subprime loans on 
a flow basis in addition to another $7.7 
billion of subprime loans through structured . 
transactions.2° Freddie Mac securitized $9 
billion in subprime and Alt-A product in 
2001 and $11.1 billion in 2002. 

Fannie Mae’s anti-predatory lending 
strategy includes eight major components. 
These components include: establishing 
business guidelines that ensure that liquidity 
is provided for only responsible lenders; 
expanding the application of conventional 
conforming mortgage practices to more 
borrowers; advancing the Mortgage 
Consumer Bill of Rights Agenda; offering a 
broad range of alternative responsible 
products; leveraging technology and the 
Internet to expand markets and reduce costs 
for consumers; working with partners to keep 
borrowers in their homes; supporting the 
home-buyer education industry to empower 
educators to reach more consumers; and 
supporting the Fannie Mae Foundation in- 
consumer education and outreach.2° 


198 Temkin et al., 2002, p. 1. 

199 David A. Andrukonis, “Entering the Subprime 
Arena,” Mortgage Banking, May 2000, pp. 57-60. 

200 Subprime Lenders Mixed on Issue of GSE 
Mission Creep,” Inside B and C Lending, March 19, 
2001. 

201 Fannie Mae, ‘“‘Fannie Mae’s Comments on 
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In recent years, Freddie Mac has instituted 


_Ieasures designed to protect consumers from 


predatory lending. For example, Freddie Mac 
has announced that, effective August 1, 2004, 
they will no longer invest in subprime 
mortgages originated after that date that 
contain mandatory arbitration clauses. Since 
2000, Freddie Mac has prohibited purchases 
of mortgages that impose a prepayment 
premium for a term of more than five years, 
and in March 2002, this prohibition was 
reduced to no more than three years. Freddie 
Mac does not purchase high-rate or high-fee 


’ loans that are covered by the Home 


Ownership and Equity Protection Act of 1994 
(HOEPA); and they do not purchase © 
mortgages containing a prepaid single- 
premium credit life, credit disability, credit 
unemployment or credit property insurance 
policy. Freddie Mac also requires all lenders 
servicing their loans to report monthly 
borrower mortgage payments to all four major 
credit repositories, and conducts onsite 
reviews of their customers and holds them 
accountable if their business practices do not 
meet Freddie Mac standards.?° 

Fannie Mae initiated its Timely Payments 
product in September 1999, under which 
borrowers with slightly damaged credit can 
qualify for a mortgage with a higher interest 
rate than prime borrowers. Under this 
product, a borrower’s interest rate will be 
reduced by 100 basis points if the borrower 
makes 24 consecutive monthly payments 
without a delinquency. Fannie Mae has 
revamped its automated underwriting system 
(Desktop Underwriter) so loans that were 
traditionally referred for manual 
underwriting are now given four risk 
classifications, three of which identify 
potential subprime (A-minus) loans.2°3 
Fannie purchased about $600 million of 
subprime loans on a flow basis in 2000.2 
Fannie Mae securitized around $0.6 billion 
in subprime mortgages in 2000, before 
increasing to $5.0 billion in 2001 and 7.3 
billion in 2002.25 In terms of total subprime 
activity (both flow and securitization 
activities), Fannie Mae purchased $9.2 
billion in 2001 and over $15 billion in 2002, 
the latter figure representing about 10 percent 
of the market, according to Fannie Mae 
staff.206 

A greater GSE role in the subprime lending 
market will most likely have a significant 
impact on the subprime market. Currently, 
the majority of subprime loans are not 
purchased by GSEs, and the numbers of 
lenders originating subprime loans typically 
do not issue a large amount of prime loans. 
Partly in response to higher affordable 
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housing goals set by HUD in its new rule set 
in 2000, the GSEs are increasing their 
business in the subprime market. In the 2000 
GSE Rule, HUD identified subprime 
borrowers as a market that can assist Fannie 
Mae and Freddie Mac in reaching their 
higher affordable housing goals while also 
helping establish more standardization in the 
subprime market. According to an Urban 
Institute study in 2002, many subprime 
lenders believe that successful companies 
serving high-risk borrowers need to have 
specialized expertise in outreach, servicing, 
and underwriting, which is lacking among 
most prime lenders.2°7 These lenders do not 
believe the more standardized approaches of 
prime lenders and the GSEs will work with 
subprime borrowers, who require the more 
customized and intensive origination and 
loan servicing processes currently offered by 
experienced subprime lenders. 
As noted above, both Fannie Mae and 
Freddie Mac make the claim that the 
subprime market is inefficient, pointing to 
evidence indicating that subprime borrowers 
pay interest rates, points, and fees in excess 
of the increased costs associated with serving 
riskier borrowers in the subprime market.28 
A recent Freddie Mac study found automated 
mortgage scoring jess discriminatory and 
more accurate in predicting risk than manual 
systems such as those currently used by 
subprime lenders.?°° According to Fannie 
Mae, although a high proportion of borrowers 
in the subprime market could qualify for less 
costly prime mortgages, it remains unclear 
why these borrowers end up in the subprime 
market.??° Fannie Mae and Freddie Mac 
believe they can bring more efficiency to the 
subprime market by creating standardized 
underwriting and pricing guidelines in the 
subprime market. An expanded GSE 
presence in the subprime market could be of 
significant benefit to lower-income and 
minority families if it attracted more 
mainstream lenders and competition to those 
inner-city neighborhoods that are currently , 
served mainly by subprime lenders. , 
Several commenters indicated that to 
obtain the higher housing goals the GSEs 
’ would increase their purchasing of subprime 
loans. While some industry commenters 
welcome the.entrance of the GSEs into the 
subprime market because their presence 

- brings stability and standardizes business 
practices, they are concerned that 
unrealistically high goals could force the 
GSEs to jump into the market in a manner 
that negatively distorts underwriting and 
pricing. These commenters report that the 
GSEs can bring capital and standards but 
must gradually and carefully enter the 
subprime market in order to have a positive 
effect. 

In the past, Fannie Mae and Freddie Mac 
have voluntarily decided not to purchases 
subprime loans with features such as single- 
premium life, HOEPA loans, and prepayment 


207 Temkin et al., 2002, p. 1. 

208 See Lax et al., 2000. 
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Franklin Raines, Chairman and CEO of Fannie Mae 
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Washington, D.C. March 20, 2000. 


penalty terms that exceed three years. 
Freddie Mac indicated that the increased 
goals would limit its ability to influence 
subprime lending practices. 

Several commenters suggest that if the 
GSEs are pushed to serve more of the 
subprime market, they will skim a significant 
portion of the lower-risk borrowers from that 
market. The resulting smaller subprime 
market would be comprised of the neediest 
borrowers. Concerned was raised by 
commenters that these higher risk borrowers 
would pay more based on three factors. First 
lower risk borrowers would not be present to 
subsidize them. Second, the market’s high 
fixed costs would be distributed across fewer ~. 
borrowers. Finally, a significantly smaller 
subprime market for private lenders would 
drive some lenders out of business 
translating into less competition. 


9. Risk-Based Pricing 


The expanded use of automated 
underwriting and the initial uses ofrisk- 
based pricing are changing the mortgage 
lending environment, often blurring the 
distinctions between the prime and subprime 
market. Prime lenders are now using 
automated underwriting systems that are 
being adapted to facilitate risk-based pricing. 
For some time, the majority of prime 
mortgage borrowers have received loan rates 
based on average cost pricing. Generally, 
borrowers receive roughly the same Annual 
Percentage Rate 211 (APR), regardless of the 
tisk of loss to the lender. The risk of all 
borrowers is averaged together, and the price 
is determined by the average risk. 

In contrast, risk-based pricing enables 
mortgage lenders to offer each borrower an . 
individualized interest rate based on his or 
her risk. Or, more broadly, to offer interest 
rates based on whether or not the borrower 
falls into a certain category of risk, such as 
specific loan-to-value and FICO score 
combination or specified mortgage score 
range. Lenders could also set the interest rate 
based on various factors including the 
probability of prepayment and characteristics 
of the underlying collateral, as well as the 
default risk of the borrower. Borrowers that 
pose a lower risk of loss to the lender would 
then be charged a comparatively lower rate 
than those borrowers with greater risk. Rather 
than lower risk borrowers cross-subsidizing 
higher risk borrowers like in average cost 
pricing, lower risk borrowers pay a relatively 
lower rate. 

In response to the expanded use of 
automated underwriting and pressures from 
the GSEs, other purchasers of loans, mortgage 
insurers, and rating firms, lenders are 
increasing their use of risk-based pricing.?12 
In today’s markets, some form of differential 
pricing exists for the various subprime 
categories, for new products targeted at 
credit-impaired borrowers (such as Fannie 
Mae’s Timely Payments product), and for 
private mortgage insurance across all credit 
ranges. For example, private mortgage 
insurers use FICO scores and “Accept” 
determinations from the GSEs” automated 
underwriting systems to make adjustments to 


211 Annual Percentage Rate takes into account 
points, fees, and the periodic interest rate. 
212 Temkin et al., 2002, p.29. 


insurance premiums.?!3 Rating agencies vary 
subordination requirements based on the 
credit qualify of the underlying collateral. 

Many believe there is cross-subsidization 
within the crude risk categories used in 
today’s market. For example, some of the 
better quality subprime borrowers in the A- 
minus category may be inappropriately 
assigned to the subprime market. The GSEs 
and others are attempting to learn more about 
the subprime market, and their initial efforts 
suggest that there will be an increase in the 
use of risk-based pricing within this market, 
although it is recognized that the expansion 
of risk-based pricing depends importantly on 
these parties gaining a better understanding 
of the subprime borrower and the ability of 
their mortgage scoring systems to predict risk 
within this market. It must be noted that the 
power of the underlying algorithm in 
automated underwriting systems determines 
the ability of these systems to accurately 
predict risk and set prices. 

If prime lenders adopted risk-based 
pricing, many would be willing to lend to 
riskier subprime borrowers because their risk 
would now be offset with an increase in 
price. In theory, the mortgage market should 
expand because all mortgages will be 
approved at a price commensurate with risk, 
rather than setting a risk floor and approving 
no one beneath the floor. Risk-based pricing 
could also expand the prime lenders’ market 
by enabling them to reach a new group of 
underserved customers.214 Taking advantage 
of GSEs’ lower cost of capital, GSEs may be 
able to offer borrowers who could not afford 
a rate in the subprime market a rate they can 
afford resulting from risk-based pricing. 

Risk-based pricing also poses challenges on 
the mortgage market because some of the 
more risky borrowers (who are currently 
cross-subsidized by less risky borrowers) may 
not be able to afford their higher, risk-based 
interest rate. Also, the adoption of an - 
automated risk-based pricing system may 
have an uncertain effect on minority groups, 
who tend to have lower credit scores, as 
discussed earlier. On the other hand, if 
minorities are eligible for prime financing, 
the cost of financing minorities may fall as 
will the potential for subprime lenders to 
draw minorities to their higher-priced 
products. 

As the GSEs become more comfortable 
with subprime lending, the line between 
what today is considered a subprime loan 
versus a prime loan will likely deteriorate, 
making expansion by the GSEs look more 
like an increase in the prime market. This 
melding of markets could occur even if many 
of the underlying characteristics of subprime 
borrowers and the market’s evaluation of the 
risks posed by these borrowers remain 
unchanged. Increased involvement by the 
GSEs in the subprime market will result in 
more standardized underwriting guidelines 
and the increased participation of traditional 
lenders. In fact, there are indications that 
mainstream players are already increasing 
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their activity in this market. According to 
staff from Moody’s Investors Service, the 
growing role of large mortgage aggregators in 
the subprime market has been a key factor in 
the improving credit qualify on deals issued 
in 2002.215 According to a representative 
from Washington Mutual, subprime credit 
qualify has also improved as lenders carve 
out new loan categories that fall somewhere 
between the large Alt A market and 
traditional subprime business.?16 As the 
subprime market becomes more 
standardized, market efficiencies will reduce 
borrowing costs. Lending to credit-impaired 
borrowers will, in turn, increasingly make 
good business sense for the mortgage market. 


D. Factor 2: Economic, Housing, and 
Demographic Conditions: Multifamily 
Mortgage Market 

1. Introduction 


_ At the time of the previous GSE 
rulemaking in 2000, the multifamily rental 
housing market was coming off several years 
of generally positive performance. Vacancies 
were low in most markets and rent increases 
were matching or exceeding economy-wide 
inflation. A key to this strong performance 
was the volume of new multifamily 


construction, which was at a level consistent — 


with demand growth. Job growth and income 
gains helped many renters pay the higher 
rents without undue burden. As always, 
conditions varied from region to region, and 
across market segments, but the overall tone 
of the apartment market was quite healthy. 

Much has changed in the subsequent years. 
An economic slowdown reduced apartment 
demand, and with new multifamily 
construction about unchanged, vacancies 
rose and rents softened. Provision of decent 
housing affordable to households of moderate 
or low incomes is a challenge even in strong ~ 
economic times, and with the unemployment 
rate rising above 6 percent before falling to 
about 5 and a half percent, affordability 
problems increased for many, despite-the 
softness in rents. 

Despite the recent weakness in the 
apartment property market, the market for 
financing of apartments has grown to record 
volumes. The favorable long-term prospects 
for apartment investments, combined with 
record low interest rates, has kept investor 
demand for apartments strong and supported 
property prices. Refinancings too have 
grown, and credit quality has remained very 
high. Fannie Mae and Freddie Mac have been 
among those boosting volumes and 
introducing new programs to serve the 
multifamily market. 

‘This section will review these market 
developments, interpret the performance of 
Fannie and Freddie within that market 
context, and discuss future prospects for the 
multifamily rental market, its financing, and 
the GSE role. The intention here is only to 
update the discussion from 2000. For general 
background information on the multifamily 
mortgage market and the GSEs, see the 2000 


215 “Improving Credit Quality, Maturing Business 
Stoke Confidence in Subprime MBS Market,” Inside 
MBS & ABS, published by Inside Mortgage Finance, 
February 21, 2003. 

216 Ibid. 


Rule and the HUD-sponsored research report, 
Study of Multifamily Underwriting and the 
GSEs’ Role in the Multifamily Market (Abt 
Associates, 2001). 


2. The Multifamily Rental Housing Market: 
2000—2003 


The definition of “good” market conditions 
in multifamily rental housing depends on 
one’s perspective. Investors and lenders like 
low vacancies, steady rent increases, and 
rising property values. Developers like strong 
demand for new construction and favorable 
terms on construction financing. Consumers, 
in contrast, prefer low rents and a wide 
selection of available apartments. 

The mid- to late-1990s were among the 
most successful of recent history, in that 
apartment market conditions were generally 
good for all of these interest groups. 
Investment returns were favorable, 
construction volumes were steady at 
sustainable levels, and many consumers had 
income gains in excess of their rent increases. 

Market conditions for multifamily rental 
housing began to weaken toward the end of 
2000. Early warnings came from the publicly 
traded apartment companies, some of which 
reported easing in demand growth in the first 
months of 2001, coinciding with a slowdown 
in job growth to its lowest level since 1992. 

By 2003, renta! units were experiencing 
record high vacancy rates and newly 
completed apartments faced record low 
absorption or ease-up rates. The rental sector 
vacancy rate averaged 9.8 percent in 2003, up 
0.8 percent from 2002, and the highest 
annual vacancy rate I the more than 40-year 
history of the measure.217 

Apartments—especially those serving the 
top end of the rental market—appear to have 
performed worse than other rental housing in 
the past four years, after several years of rent 
growth and occupancies surpassing the rental 
market averages. The multifamily (5+ units in 
structure) vacancy rate has increased more 
than the overall rental market vacancy rate in 
each of the years 2000, 2001, 2002, and 2003. 
For example, the Census Bureau’s estimate of 
a 0.9 percentage point increase in vacancies 
for multi-family apartments in 2003 exceeds 
the overall rental vacancy rate of 0.6 
percent.218 Similarly, while rent growth has 
decelerated slightly for all rental housing 
according to the CPI, industry surveys of 
apartment rents show year-over-year declines 
in rents in many local markets.219 In 2003, 
asking rents remained flat nationally, as 
multifamily completions declined 5 
percent.22° 


a. Apartment Demand and Supply 


The primary reason for the softening in the 
multifamily rental market has been a 
reduction in the growth of consumer demand 
for apartment housing. The general 


217U.S. Department of HUD, Office of Policy 
Development and Research, U.S. Housing Market 
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slowdown in economic activity meant fewer 
apartment customers, with less money, than 
if the economy were vigorously expanding. 
Persistent low interest rates have also enticed 
renters into the home purchase market as 
evidenced by the U.S. homeownership rate, 
which grew to 68.4 percent in 2003, further 
contributing to a weakness in rental demand. 

The reduced demand is most evident in the 
national statistics on employment. Job 
growth began decelerating in late 2000 and 
throughout 2001, turning negative late that 
year. The largest year-over-year job loss of the 
economic downturn occurred in February 
2002, and year-over-year losses have 
continued through October 2003.221 
Apartment demand seems particularly 
sensitive to labor market conditions, given 
the importance of rental housing to mobile 
individuals and families accepting new jobs 
or transfers. Reis, Inc., a real estate market 
research firm, estimates that the total number 
of occupied apartments (in properties with 
40+ units) actually declined in both 2001 and 
2002 in the large markets nationwide that are 
monitored by the company.?2? Job numbers 
showed some rebound in the subsequent 
period. 

Households, not jobs, fill apartments, and 
for this reason household formations are a 
preferable indicator of demand for 
apartments as well as other types of housing. 
The Census Bureau estimates that the total 
number of renter households nationwide has 
been essentially unchanged at approximately 
34.8 million since 1996. Yet during the late 
1990s apartment demand was expanding, 
and apartments were apparently picking up 
market share from other rental housing. The 
past two or three years may have seen a 
reversal of that trend in share. 

Long-term demographic trends are 
expected to be favorable for rental housing 
demand.223 The maturing of the ‘““Baby Boom 
Echo” generation will increase the number of 
persons under age 25 who will seek rental 
housing, immigration is expected to continue 
to fuel demand for rental housing, and 
minority populations, while increasing their 
homeownership rates, are growing and will 
contribute to higher absolute demand for 
rental housing. Thus demographic trends 
support an improvement in the long-run 
demand for rental demand, which is likely to 
include higher multifamily rental demand. 

’ Supply growth has been maintained, even 
though the current reduced multifamily 
demand warrants less new construction. 
Total multifamily starts (2+ units) have been 
running approximately 325-to-350 thousand 
annually for the past six years, according to 
Census Bureau statistics, adding about 1 
percent annually to the total multifamily 
stock. Most of these new units are built for 
rental use, with only about 20 percent in 
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recent years reported as being built as for-sale 
condominium units. 

__ The reduced short-term demand has shown 
through in absorption speeds for new 
apartments. The percentage of newly 
completed unfurnished apartments rented 
within three months of completion fell from 
72 percent during 2000 to 63 percent during 
2001 and to 59 percent during 2002, the 
lowest level in the 33-year history of the data 
series, according to the Census Bureau. This 
percentage rose slightly to 60 percent in 
2003.224 


b. Performance by Market Segments 


Some segments of the multifamily rental 
market have been more affected than others 
by the recent softening. As mentioned earlier, 
the top end of the apartment market seems 
especially hard hit, as measured by rising 
vacancies and reduced rent growth. This 
segment is particularly dependent on job 
growth and transfers for new customers, and 
is particularly vulnerable to losses of 
residents and prospective customers to home 
purchase. According to reports by apartment 
REITs and other investors, these top-end 
properties have not been getting the job- - 
related in-movers, but have still been losing 
a lot of customers to home purchase. These 
properties generally have annual resident 
turnover rates of above 50 percent, and thus 
are particularly quickly influenced by 
changes in demand. Furthermore, this is the 
segment of the apartment market into which 
most of the new construction is built. 

Performance has varied geographically as 
well. Some of the coastal markets, especially 
in Northern California, saw the double-digit 
rent increases of the late 1990s replaced by 
double-digit declines, before stabilizing more 
recently. “Supply constrained markets” had 
been preferred by apartment investors during 
the 1990s, but recent market performance has 
reminded investors and analysts that all 
markets have their day. For example, 
Houston posted the biggest year-over-year 
rent increase of any major apartment market 
in 2001, despite a long-run history of 
moderate rent growth and few barriers to new 
apartment construction. Rent changes in the 
27 metro markets for which estimates are 
available from the CPI ranged from a low of 
—0.3 percent to a high of 6.7 percent in the 
first half of 2003 relative to a year earlier. 
And across the 75 metro areas for which 
rental vacancy rates (apartments plus other 
rentals combined) are available, rates for the 
year 2002 ranged from 2.4 percent to 15.4 
percent, according to the Census Bureau. In 
a historical context, this variation is 
moderate, although up somewhat since the 
late 1990s. 

Conditions in the “affordable” segment of 
the apartment market are harder to track than 
in the high-end segment because of lesser 
investor interest and analyst coverage. Data 
for the late 1990s analyzed by the National 
Housing Conference saw affordability 
problems continuing, although a study of 
apartment renters by the National Multi 
Housing Council saw some improvement in 
affordability during the strong economic 


224 U.S. Department of HUD, Office of Policy 
Development and Research, U.S. Housing Market 
Conditions: 4th Quarter 2003, February 2004, p. 70. 


growth of 1997—1999.225 Other: work noted 
that rent to income ratios for the lowest 
income quintile of renters rose during the 
late 1990s even as these ratios were stable or 
declining for other renters.226 Harvard’s State 
of the Nation’s Housing report for 2002 
highlighted the variability of the affordability 
problem from place to place.227 

Little research is available on affordability 
trends since 1999. However, tabulations from 
the 2001 American Housing Survey indicate 
that income growth between 1999 and 2001 
in the lowest quintile of renter households 
continued to lag that of higher income 
renters, and fell short of the average rent 
increases during this period. Together, these 
statistics suggest that affordability has 
deteriorated early this decade among at least 
this group of very low-income renters. Other 
work using the AHS found that the number 
of low-to moderate-income working families 
with severe rental cost burdens increased 24 
percent between 1999 and 2001.228 

The low-income housing tax credit 
(LIHTC) continues to finance much of the 
newly built multifamily rental housing that 
is affordable to households with moderate 
income. Restricted to households with 
incomes no greater than 60 percent of the 
local median, this program financed 
approximately 75,000 units in 2001, 
according to the National Council of State 
Housing Agencies, after running in the mid- 
to high-60 thousand range the previous three 
years. About 70 percent of these units are 
newly built, and the rest are renovations of 
existing units. 

Expenditures for improvements to existing 
rental apartments have grown in recent years. 
In 2001 the total of $11.3 billion was nearly 
twice the figure of three years earlier, 
according to the Census Bureau, and more 
than a third as large as construction spending 
for newly built multifamily structures, 
including owner-occupied condos. Many of 
these improvements are to older properties in 
high-demand neighborhoods. Improvements 
to the physical structures have external 
benefits. But often the renovations are in 
connection with re-positionings that move 
the apartments into a higher rent range and 
bring changes in the demographic 
composition of the resident base. 

In 2002, expenditures on total 
improvemenis to existing apartments 
declined to $9.8 billion, while new 
construction spending increased $2 billion. 
This shift further suggests a re-positioning to 
apartments with a higher rent range. 
Excluding units financed with tax credits or 
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other subsidies, most of the multifamily. 
rental construction in recent years has heen 
targeted on the upper end of the market, 
often the only segment for which 
unsubsidized new construction is 
economically feasible. The median asking 


-rent on new unfurnished apartments 


completed in 2001 was $877, up 11 percent 
over the previous two years. In 2002 median 
asking rent for these properties was $905. Of 
those units brought to market in 2002, 45 
percent were at rents at or above $950. 


3. Multifamily Financing Trends 


In contrast to the softening observed in the 
demand/supply balance for multifamily, 
mortgage financing of these properties has 
been at a record pace in the past three years. 


a. Lending Volume 


Total multifamily mortgage debt 
outstanding increased 11 percent in 1999, 8.7 
percent in 2000, 11.2 percent in 2001, 9.6 
percent in 2002, and 11.2 percent in 2003 
according to the Federal Reserve’s flow of 
funds accounts. The dollar volume for 2003, 
$544.2 billion, is above those of any previous 
year. The pace seems to have slowed for 
2004, with the first quarter indicating an 
annualized growth of 4.9 percent. 
Furthermore, a 2003 survey by the Mortgage 
Bankers Association of America show that of 
48 member firms surveyed, representing all 
large mortgage banking firms an a cross 
section of smaller mortgage companies, 
multifamily origination volume increased 
21.5 percent in 2003—from $41 billion in 
2002 to $49.8 billion in 2003. 

The apparent inconsistency between 
current market fundamentals and financing 
can be explained by low interest rates. The 
same financial forces that lowered the 
mortgage rates for home purchasers to record 
lows by 2002 also reduced the financing 
costs of multifamily properties. The ten year 
Treasury yield, a common benchmark for 
multifamily loan pricing, fell to a 45-year low 
of 3.3 percent in June 2003 from 6.3 percent 
as recently as the end of 1999. 

Another feature boosting investor demand 
for apartment properties and the resulting 
demand for debt to finance those purchases 
has been the lack of attractive returns on 
many financial assets and other alternative 
investments. Despite the current weak 
performance of apartments, investors 
apparently are looking through to the long- 
run outlook for these assets, which is 
generally thought to be favorable, as 
indicated most recently by investor surveys 
fielded by the Urban Land Institute and by 
Lend Lease and PriceWaterhouseCoopers.229 

The net change in mortgage debt 
outstanding is defined as loan originations 
less repayments and charge offs. As 
discussed in Appendix D, net change is a 
lower bound on originations. By all accounts, 
originations—for which no single source of 
estimates is available—are much higher than 
net change in most years. High levels of 
refinancings of existing multifamily 
mortgages in recent years has been a factor 
in originations exceeding the net change in 
debt outstanding. 


229 Urban Land Institute, The ULI Forecast, 2002; 
Lendlease and PriceWaterhouseCoopers, Emerging 
Trends in Real Estate, 2003. 
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Most mortgage lending is in the 
“conventional” market. Multifamily loan 
programs of the Federal Housing 
Administration accounted about $7 billion in 
new insured mortgages in fiscal year 2003— 
up from $6 billion in fiscal year 2002 and $5° 
billion in fiscal 2001. Despite the recent 
increase in FHA originations, and the likely 
continued strong performance for FHA 
multifamily programs in the foreseeable 
future, 23° FHA remains but a small portion 
’ of the total multifamily mortgage market. 
Outstanding FHA-insured multifamily 
mortgage debt was $55 billion at the end of 
the first quarter of 2003—only about 11 
percent of all multifamily mortgage debt 
outstanding. 

Multifamily lending has been spurred by 
new apartment construction, property sales, 
and refinancings. New multifamily 
construction was valued at $34.1 billion in 
2003, according to the Census Bureau, up 21 
percent from 2000.231 The number of new 
multifamily units completed over this period 
actually declined 12 percent, and the 
increased expenditures reflect higher costs 
per unit. The increase in asking rents 
described earlier suggests higher property 
values and greater debt carrying capacity. 


b: Property Sales and Refinancings 


Sales of existing apartment properties tend 
to be procyclical. Increasing asset values 
bring buyers to the market and tempt sellers 
to realize their capital gains. In soft markets, 
in contrast, the bid-ask spread generally 
widens and the volume of sales declines, as 
sellers perceive current offers as beneath the 
property’s long run value and buyers are 
reluctant to pay for past performance or the 
hope of future gains. Sales tend to increase 
mortgage debt, because the loan originated to 
finance the purchaser’s acquisition is 
typically considerably larger than the 
mortgage retired by the seller. 


230 Merrill Lynch, A New Look at FHA 
Prepayments and Defaults, September 2002.- 
231 Eight percent inflation adjusted. 


No source of apartment property sales 
statistics matches the comprehensive 
national coverage of the single-family market 
provided by the National Association of 
Realtors’ monthly estimates. But surveys by 
the National Multi Housing Council and 
other apartment industry reports indicate 
that transactions volume dipped during 2001 
but since then have grown appreciably in 
both number of sales and aggregate dollar 
value. 

Mortgage lending volumes have recently 
been boosted by shifts in property . 
ownership. Publicly traded real estate 
investment trusts had been the big gainers 
during most of the 1990s, and by 1699 owned 
nearly 6 percent of all apartments nationwide 
and a considerably larger share of all big 
(100+ unit) properties. But beginning in 1999 
capital market developments made private 
buyers more competitive. Since then the 
number of apartments owned by large REITs 
has declined about 5 percent, with diverse 
private interests apparently picking up 
market share. 

Private investors are able to use more 
leverage—greater debt—in financing their 
transactions than the market permits the 
public REITs. As a result, the very low 
mortgage rates recently have given them an 
advantage in bidding on properties. In 
addition, equity funding costs of REITs rose 
as their stock prices flattened or moved down 
as part of the broader equity market 
correction. 

Refinancings have, by all accounts, also 
been strong. Despite the lockout provisions 
and yield maintenance agreements that 
constrain early refinancings of many 
multifamily loans, lenders reported very 
strong refinancing activity in 2001 and 
continuing into 2002. Although refinancing 
volume data for the entire market are not 
available, the trends in refinance volume for 
FHA and the GSEs show very strong 
increases in refinance activity during 2002 
and 2003. For example, FHA’s Section 
223(a)(7) program, which is limited to 


refinancing of FHA multifamily mortgages, 
experienced an increase in origination 
volume of 133 percent in Fiscal Year 2003 
and 181 percent in Fiscal Year 2002. ($1.73 
billion in FY 2003, $0.74 billion in FY 2002, 
and $0.26 billion in FY 2001). Similarly, the 
GSEs increased their combined volume of 
refinances by 83 percent from 1999-2000 to 
2001-2002, from $17.6 billion to $32.1 
billion. Refinancings, especially when 
motivated by a desire to lower interest 
expense rather than to extract equity, do not 
add as much to debt outstanding as do 
purchase loans, which often are much larger 
than the seller’s existing mortgage that is 
repaid at the time of sale. Nonetheless, 
refinancings represent a significant part of all 
multifamily mortgage lending. 
c. Sources of Financing and Credit Quality 


The sources of funding of multifamily 
mortgages shifted somewhat in the past few 
years, judging from the Flow of Funds 
accounts. As shown in Table A.4, four 
categories of lenders have dominated 
multifamily mortgage lending since the mid- 
1990s. Of those four, commercial banks have 
played a lesser, although still substantial, 
role in recent years, providing 20 percent of 
the $86 billion in net additional funding of 
multifamily mortgages during 2000 and 2001. 
The portfolio holdings of the GSEs, by 
contrast, have been much more important 
than during the last half of the 1990s. 
Mortgage backed securities, both from the 
GSEs and especially from other issuers, 
accounted for proportionally less of the 
growth in 2000-01 than in 1995-99, but 
between them still accounted for nearly half 
of all the net credit extensions. Some slight 
broadening of the base of multifamily lending 


' in the past two years, as these four lender 


groups accounted for only 85 percent of the 
net credit extended in 2000 and 2001, 
compared to all of it in the previous five-year 
period. 


| 
| 
| 
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Table A.4 | 


Providers of Net Additions to 
Multifamily Mortgage Debt Outstanding 


(Percent distribution) 


Commercial Banks 


2000-2001 


20 % 


Fannie Mae/ Freddie-Mac 


Portfolio 


MBS 
Private MBS 
All Others 


Total 


15 
18 
17 
30 


100 % 


Memo: Aggregate Net 


Addition to Debt 
($ billions) 


85.5 


1995-1999 
27 % 
2 


25 
32 


Sources: Federal Reserve Flow of Funds Accounts, OFHEO 2001 


Annual Report. 


The market values of apartment properties 
have generally held up well, although the 
most recent indicators suggest some 
flattening. Properties in the portfolios of 
pension funds continued to appreciate into 
the second half of 2002, according to the 
National Council of Real Estate Investment 
Fiduciaries, although at a reduced annual 
rate of less than 2 percent. And the sales 
price per square foot of ‘“‘Class A” properties 
monitored by Global Real Analytics rose 
until turning down in early 2002, posting a 
1.6 percent year over year decline in the 
second quarter. 

The continuing value of collateral has 
helped keep loan quality high on multifamily 
mortgages. Delinquency rates from all major 
reporters are at or near record lows, and well 
below the rates reported for single-family 
mortgages and commercial properties. At 
commercial banks, the FDIC reports a 0.38 
non-current loan percentage in the second 
quarter of 2002. In life insurance company 
portfolios the only 0.05 percent of residential 
mortgages were overdue at the end of 2002, 
and as of the third quarter of 2002 the GSEs 
were both reporting similarly miniscule 
delinquency rates of below 0.1 percent; all of 
these rates are below those of a year earlier. 

Multifamily lenders have remained 
cautious in their underwriting and, together 
with their regulators; have avoided repeating 
the mistakes of the 1980s. Many of the senior 


loan officers surveyed quarterly by the 
Federal Reserve have reported tightening 
their terms on commercial mortgages, and 
that shift likely has occurred in their 
multifamily lending as well. Perhaps the best 
indicator of discipline in multifamily lending 
is the fact that, despite the strong apartment 
demand during the last half of the 1990s, 
construction never rose above its long-run 
sustainable level, unlike the rampant 
overbuilding that plagued the industry in the 
mid- and late-1980s. 


4. Recent GSE Involvement in Multifamily 
Finance 


As the multifamily mortgage market has 
expanded since 1999, Fannie Mae and 
Freddie Mac have increased their lending, 
picked up market share, introduced new 
programs, and enhanced others. 

Beginning with their whole loans, the GSEs 
added 34.percent to their combined holdings 
of multifamily loans in 2001, and another 26 
percent in 2002 (see Table A.6 below). The 
growth in multifamily MBS volume was | 
nearly as dramatic, increasing 26 percent in 
2001 and another 14 percent in 2002. The 
gains resulted in the GSEs increasing their 
share (whole loans and securities combined) 
of all multifamily debt outstanding to 22.8 
percent by the third quarter of 2003, up from 
19 percent at year-end 2001, 15 percent at 
year-end 1999 and 11 percent at the end of 


1995. By this combined measure of portfolio 
holdings and MBS outstanding, at year-end 
2002 Fannie Mae had nearly twice ($65 - 
billion versus $37 billion) the multifamily 
business of Freddie Mac, although Freddie 
was growing its multifamily business more 
rapidly (67 percent increase between 2000 
and 2002, compared to 46 percent increase 
for Fannie Mae). In 2003, Freddie Mac’s 
multifamily business activities totaled 
$21.587 billion ($14.894 billion of mortgage 
purchases and $6.693 billion in investment 
activities). These activities financed rental 
housing for 549,083 families. Nearly 92 
percent of these units were affordable to low- 
and moderate-income renters. Since 1993, 
Freddie Mac has purchased $75.5 billion in 
multifamily mortgages, financing housing for 
more than 2.2 million families.232 

Measures that focus on new multifamily 
activity, specifically gross mortgage purchase 
volumes and new security issuance, vary 
across recent years and between the GSEs. 
For the GSEs combined, these measures of 
current business activity show sharp gains of 
over 70 percent in 2001, following small 
decreases in activity in 2000. In 2002, the 
GSEs combined posted small declines for 
both measures. Measures of multifamily gross 
mortgage purchases and new security 


232 Freddie Mac Public Comment Letter on HUD’s 
Proposed Goals, July 2004, p.3. 
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issuance diverged for the two GSEs in 2002. 
Fannie Mae experienced declines in these 
balance sheet and new business indicators in 
2002 while Freddie Mac experienced gains, 
particularly in new security issuance. As 
discussed earlier, the credit quality of GSE 
multifamily loans has remained very high 
even with the large gains in loan volume. 
Despite the substantial pickup in GSE 
multifamily activity, the position of these 
companies in the multifamily mortgage 


market remains well below their dominance 
in single-family mortgage finance. At the end 
of 2002, the GSEs’ market share of single 
family debt outstanding was 44 percent, 
twice the share of multifamily debt held or 


securitized by these two companies, ® lock-out agreements and other loan 


according to Federal Reserve statistics. 
Furthermore, the multifamily share of all 
housing units financed by the GSEs 
combined has declined from its 1997 level 
(Table A.5), although the annual statistics are 


heavily influenced by the volume of 
refinancings in the single-family market, 
which spiked in 1998 and again in 2001 and 
2002 in response to the big decline in 
mortgage rates in those years. Because of 


covenants, multifamily loans are not as prone 
to rate-induced refinancings as are single- 
family mortgages. 

BILLING CODE 4210-27-P 
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relied more on loans purchased and held in 


its portfolio. At the end of 2002, Fannie Mae 
had almost four dollars of outstanding MBSs 
for every dollar of portfolio holdings. Freddie 
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distinct business models in achieving that 
growth. As shown in Table A.6, most of 
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Fannie Mae’s multifamily growth has come 
in MBS products, whereas Freddie Mac has 
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While both Fannie Mae and Freddie Mac 
have significantly increased their multifamily 


activities in recent years, they have pursued 


a. Contrasting Business Models 
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Mac, on the other hand, more than three times as much volume in portfolio as it had 
in MBS outstanding. 


Table A.6 


GSE Multifamily Mortgage Activity, 1998-2002 
($ millions) 


1998 1999 2000 2001 2002 


Fannie Mae 
MF Whole Loans in Portfolio 8,185 7,911 8,361 10,538: 13,571 
% Change From Previous Year _ -3.3% 5.7% 26.0% 28.8% 


MF MBS Outstanding 28,535 32,221 35,987 44,909 51,111 
% Change From Previous Year 12.9% 11.7% 24.8% 13.8% 


MF Purchases (Cash + Securitizations) 11,428 10,012 10,377 19,131 16,611 
% Change From Previous Year -124% 3.6% 84.4% -13.2% 


MF MBS Issuance | 8,497 7,596 13,801 12,338 
% Change From Previous Year -23.0% -10.6% 81.7% -10.6% 


reddie Mac 
MF Whole Loans in Portfolio 12,355 16,369 22,483 28,036 
% Change From Previous Year 54.9% 32.5% 37.4% 24.7% 


MF MBS Outstanding 4,462 5,708 7,476 8,780 
% Change From Previous Year 27.9% 31.0% 17.4% 


MF Purchases (Cash + Securitizations) 7,181 6,030 9,509 10,656 
% Change From Previous Year 83.7% -16.0% 57.7% 12.1% 


MF MBS Issuance 2,045 1,786 2,356 3,596 
% Change From Previous Year 118.2% -12.71% 31.9% 52.6% 


Combined 
MF Whole Loans in Portfolio 16,163 20,266 24,730 33,021 41,607 
% Change From Previous Year 25.4% 22.0% 33.5% - 26.0% 


MF MBS Outstanding 36,683 41,695 52,385 59,891 
% Change From Previous Year 13.7% 25.6% 14.3% 


MF Purchases (Cash + Securitizations) 15,338 17,193 16,407 28,640 27,267 
% Change From Previous Year 12.1% 4.6% 74.6% -4.8% 


MF MBS Issuance 11,965 10,542 | 9,382 16,157 15,934 
% Change From Previous Year -11.9% -11.0% 72.2% -1.4% 


Source: Calculated from tables in OFHEO 2001 Annual Report. 
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The differing emphasis on portfolio 
holdings and securities issuance is related to 
the GSEs’ contrasting approaches to credit 
underwriting.233 Fannie Mae has long had 
risk-sharing arrangements with its 
multifamily loan originators, and currently 
has over 25 Delegated Underwriters and 
Servicers who are authorized to originate 
loans meeting Fannie Mae’s requirements for 
sale to the GSE without prior approval of 
individual transactions. These ““DUS” 
lenders retain part of the credit risk on the 
loans sold to Fannie. 

Freddie Mac has taken a different approach 
to credit underwriting. In the wake of large 
credit losses on its multifamily business in 
the late 1980s and 1990, Freddie Mac 
essentially withdrew from the market. When 
it re-entered in late 1993, the company 
elected to retain all underwriting in-house 
and not delegate this function to the loan 
originators participating in Freddie Mac’s 
Program Plus network. Because Freddie Mac 


233 “No Mistaking GSEs for Twins in 
Multifamily,” American Banker, October 2, 2002. 


assumes the entire credit risk on loans it 
purchases, some commercial banks and other 
financial institutions desiring to remove 
multifamily loans and all related liabilities 
from their books find Freddie Mac’s program 
preferable. 


b. Affordable Multifamily Lending 


Because most of the GSEs’ multifamily 
lending is on properties affordable to 
households with low-or moderate incomes, 
financing of affordable multifamily housing 
by the GSEs has increased almost as much as 
their total multifamily lending. 
Approximately 87 percent of Fannie Mae’s 
multifamily lending volume in 2003 
qualified as affordable to low-or moderate 
income households, according to Fannie 
Mae’s annual Housing Activity Report, as did 
92 percent of Freddie Mac’s multifamily 
units financed. For the entire multifamily 
rental market, HUD estimates that 90 percent 
of all housing units qualify as affordable to 
families at or below 100 percent of the area 
median income, the standard upon which the 
low- and moderate-income housing goal is 
defined. 


Owing to this high propensity to qualify as 
affordable lending, financing of multifamily 
rental housing is especially important for the 
GSEs attainment of their affordable housing 
goals. Less than 8 percent of the units 
financed by the GSEs in 2002 were 
multifamily rentals, as described above. Yet 
15 percent of the units qualifying as low- and 
moderate-income purchases were 
multifamily, according to Table 1 of the 
GSEs’ activity reports for 2002. 

The GSEs increased the volume of their 
affordable multifamily lending dramatically 
in 2001, the first year of the new, higher 
affordable housing goals set for the GSEs. As 
measured by number of units financed, the 
total affordable lending-(shown in the “‘low- 
mod total’’ rows of Table A.7) more than 
doubled from a year earlier, especially after 
application of the upward adjustment factor 
authorized for Freddie Mac in the 2000 Rule. 
In 2003 the GSEs maintained a high volume 
of affordable multifamily lending.234 


234 This change was a percentage decrease but a 
volume increase. 
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Table A.7 


Multifamily Units Financed 


1999 2000 2001 2002 


294,091 461,397 
-25% 8% 
12,351 71,485 

281,740 383,912 


274,026 416,905 
-18% -10% 
10,017 67,892 
264,009 349,012 


110,532 203,491 360,959 
-35% -11% 71% 
5,879 50,204 115,402 

104,653 153,287 245,557 


164,068 241,359 351,038 
9 -10% 45% 

33,256 5,832 39,548 89,652 
147,470 158,236 143,191 247,742 201,811 261,386 


221,319 191,492 163,580 315,370 310,614 
-13% 15% 93% 
10,244 4,068 2,996 50,492 
211,075 187,424 160,584 264,878 


211,760 172,417 151,166 294,875 
-19% -12% 95% 

9,421 3,322 2,621 48,062 
202,339 169,095 148,545 246,813 


96,431 69,175 58,758 145,068 131,813 
-28% -15% 147% -9% 

5,881 2,059 1,833 43,252 19,553 
90,550 69,175 56,924 101,817 112,260 


120,776 82,982 79,375 168,753 144,292 

Percent Change -31% 4% 113% -14% 
- Small 5,785 1,526 1,636 36,600 13,252 
Large . 114,991 81,455 77,739 132,153 131,040 


Sources: 1. Tables 15a, 15b of Summary Tables for 1993-2000 on HUD User web site. For 2001-2003, Annual Housing Activity Report Table 1. 
' 2. For 1998-99, Table 4 of Summary Tables for 1993-2000 on HUD User web site. For 2001-2003, Annual Housing Activity Report 
Table 1. 
3. For 1998-99, Table 4 of Summary Tables for 1993-2000 on HUD User web site. Totals for 1998-99 calculated as sum’ of small 
and large. For 2000-2001, Annual Housing Activity Report Table 1. 


Totals for 2001-2003 are the "adjusted" totals from Annual Housing Activity Report Table 1 exclusive of adjustments for bonuses and 
Freddie Mac's Temporary Adjustment Factor. 


BILLING CODE 4210-27-C 


4 
Fannie M. 
Total 393,397 809,703 1 
Percent Change 15% | 
Small 64,753 231,458 
Large 328,644 578,245 
Low-Mod Total 334,042 662,808 3 
Percent Change ; 59% ' 
Small 52,508 175,423 3 
Large 281,534 487,385 3 : 
Underserved Areas Total 170,488 ‘ 
Percent Change 
Small 43,133 3 jo 
Large 127,356 
Special Affordable Total 3 
Small 3 = 
Large 3 
Ereddie Mac 
Total 593,959 1 
Percent Change 78% 
Small 181,287 2 
Large 412,672 2 
Low-Mod Total 216,253 503,871 3 
Percent Change 6% 69% 
Small 19,348 155,185 3 ; 
Large 256,905 348,686 3 3 
Und ed A Total 366,620 3 
Percent Change 138% 
Small 158,342 3 — 
Large 208,278 3 ; 
295,964 3 
$ 86% 
95,367 3 
200,597 3 
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The figures in Table A.7 are exclusive of 
the ‘““Temporary Adjustment Factor (TAF)” 
granted to Freddie Mac as part of the 2000 
Rule. The TAF was a response to Freddie 
Mac’s limited opportunities for refinancing 
business because of its minimal involvement 
in the multifamily market in the early and 
mid-1990s.235 The TAF, which expired at the 
end of 2003, provided a 20 percent upward 
adjustment to multifamily units in properties 
with 50 or more units, for purposes of the 
affordable housing goals. 

Multifamily financing made major - 
contributions not only to the GSEs’ 
attainment of the overall goal for affordable 
lending in 2002, but also to the “underserved 
areas” goal and “‘special affordable” goal. As 
shown in Table A.7, the 2001 increases in 
lending in each of these categories were 
substantial at both Fannie Mae and Freddie 
Mac, again leveling off fot both in 2002. The 
GSEs also met the special multifamily 
affordable subgoal set in the 2000 Rule in 
both 2001 and 2002. 


c. Multifamily Initiatives of the GSEs 


Fannie Mae and Freddie Mac have taken a 
number of steps since 2000 to expand their 
multifamily lending and to respond 
specifically to the goals established in the 
2000 Rule. These initiatives are summarized 
in the annual activity reports filed by the 
GSEs.236 

One focus of the 2000 Rule was on lending 
to small (5-to-50 units) multifamily 
properties, which the Rule identified as an 
underserved market. HUD-sponsored 
research has found that the supply of 
mortgage credit to small properties was 
impeded by the substantial fixed costs of 
multifamily loan originations, by owners’ 
insufficient documentation of property 
income and expense, and by the limited 
opportunities for fees for underwriting and 
servicing small loans.237 As a result, many 
multifamily lenders focus on larger 
properties, which were found to have more 
loan products available to them and to pay 
lower interest rates than did small properties. 

In an attempt to promote the supply of 
credit to small properties, the 2000 Rule 
provided incentives for the GSEs to step up 
their involvement in this segment of the 
multifamily mortgage market. The incentives 
likely contributed to the huge increases in 
small property lending posted by both Fannie 
Mae and Freddie Mac in 2001 and continuing 
into 2002 (Table A.7). The combined total of 
these units financed in 2001 and 2002 was 
almost 8 times those financed in the previous 
two years. This lifted the percentage of all 
GSE multifamily lending that was on small 
properties to their highest levels ever. 

During 2003, multifamily business activity 
at Fannie Mae topped $33 billion which 


235 For background information on the Freddie 
Mac TAF, see pages 65054 and 65067-65068 of the 
2000 Rule. 

236 Fannie Mae’s 2002 Annual Housing Activities 
Report, pages 24-27; Freddie Mac’s Annual 
Housing Activities Report for 2002, pages 41-47. 

237 Abt Associates Inc., An Assessment of the 
Availability and Cost of Financing for Small 
Multifamily Properties, a report prepared for the 
U.S. Department of Housing and Urban 
Development, Office of Policy Development and 
Research, August 2001. 


financed over 809,763 multifamily units. Of 
this total, over 87% were affordable to 
families at or below the median income of 
their communities.238 Freddie Mac 
multifamily business activities totaled a 
record $21.587 billion which financed rental 
housing for 549,083 families. Nearly 92 
percent of these apartment units were 
affordable to low- and moderate income © 
renters.239 

Programs introduced or enhanced by the 
GSEs in the past two years have contributed 
to these striking numerical results. Delegated 
Underwriting and Servicing (DUS) is Fannie 
Mae’s principle product line for purchasing 
individual multifamily loans. This product 
line is offered through 26 lenders with 


expertise in financing multifamily properties. 


In 2003, 91% of the DUS loan activity served 
affordable housing needs, 42% of DUS loans 
in underserved markets, and 52% addressed 


“special affordable’ needs.24° Believing that 


small multifamily properties are a vital part 
of the country’s affordable housing stock, 


- Fannie Mae has focused efforts on providing 


financing for these projects through the 
development of the MFlex Loan Product, the 
3MaxExpress Streamlined Mortgage Loan 
Product and the Affordable Alliances Loan 
Product. The MFlex Loan Product was 
established in 2000 to target lending partners 
that serve small property borrowers and 
increase Fannie Mae’s participation in the 5— 
50 unit property market. By 2003, Fannie 
Mae had seven MFlex lending partners and 
had purchased $1.6 billion of these loans. 
Fannie Mae markets its specialized 
3MaxExpress Streamlined Mortgage Loan 
Product line for loans worth less than or . 
equal to $3 million. In 2003, Fannie Mae 
provided $1 billion in financing, which 
assisted over 34,000 families living in small 
multifamily properties. The Affordable 
Alliances Loan Product is responsible for 
debt investments in rental housing targeted 
to persons of low- and moderate-income and 
to rental markets that are underserved. 
During 2003, these financing initiatives 
provided affordable housing for 3,850 . 
families. 241 Fannie Mae additionally has 
federal Low-Income Housing Tax Credit - 
(LIHTC) programs and special financing 
projects for special use properties such as 
Seniors Housing. In 2003, Fannie Mae 
committed over $1.6 billion in LIHTC equity 
properties to help make affordable rental 
housing possible for over 30,000 families.242 
During 2003, Freddie Mac used innovative 
financing structures combined with prudent, 
flexible multifamily lending practices, which 
enabled them to reach a record level of 
multifamily mortgage purchases.243 The 


238 Fannie Mae, 2003 Annual Housing Activities 
Report, March 15, 2004, p. 26. 

239 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 44. 

240 Fannie Mae, 2003 Annual Housing Activities 
Report, March 15, 2004, p. 27. 

241 Fannie Mae, 2003 Annual Housing Activities 
Report, March 15, 2004, p. 28. 

242 Fannie Mae, 2003 Annual Housing Activities 
Report, March 15, 2004, p. 29. 

243 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 47. 


GSEs face strong competition in this market 
from small banks and other depository 
institutions that prefer to hold these loans in 
their own portfolios.244 

In 2003, Freddie Mac continued to test 
initiatives through pilots, and implement 
enhancements to existing multifamily 
mortgage products which cover a broad array 
of eligible mortgage products. Freddie Mac’s 
tax-exempt bond credit enhancements with 
synthetic fixed-rate financing continued to be 
popular. Freddie Mac’s innovations to certain 
cash products including various : 
combinations of fixed-rate, adjustable-rate 
and interest-only mortgages have been 
adopted by others in the industry. For 
example, the Fixed-to-Float execution 
provides borrowers with a reduced fixed 
interest rate and a one-year extension of the 
mortgage term at a floating rate. In 2003, 
borrowers used Fixed-to-Float option for $4.0 
billion in mortgages.245 

In 2003, Freddie Mac purchased $6.6 
billion in mortgages to finance more than 
181,000 apartment units in 5-to 50-unit 
properties. Freddie Mac committed to invest- 
$958 million to Low Income Housing Tax 
Credits (LIHTC). Altogether, the LIHTC 
investments made by Freddie Mac are 
approaching the $3.6 billion mark and have 
constructed or rehabbed more than 216,000 
rental units for very-low and low income 
families in close to 3,000 projects. In 2003, 
Freddie purchased $412 million in newly 
issued multifamily mortgage revenue bonds. 
These‘bonds, issued by state, county or city . 
government agencies, finance the acquisition 
and rehabilitation of nonprofit borrowers or 
property owners who agree to keep rents at 
affordable levels. These multifamily bond 
purchases will finance 6,100 estimated units 
of affordable housing with an estimate that 
58 percent of those units will be affordable 
to very low income families. In 2003, Freddie 
issued a record $7.7 billion of securities 
backed by multifamily mortgages through 
negotiated transactions. More than 85 percent 
of these securities financed mortgages for 
affordable housing.?46 

The 2000 Rule discussed other ways in 


which the GSEs might help promote 
financing of affordable multifamily housing. 


Two of those were lending for property 
rehabilitation and leadership in establishing 
standards for affordable multifamily lending. 
Many affordable properties are old and in 
need of capital improvements if they are to 
remain in the housing stock. Rehabilitation 
lending is a specialized fieid, and one in 
which the GSEs for a variety of reasons have 
not been major players. Less than 1 percent 
of all GSE multifamily lending in 2002 was 


_ for property rehabilitation. In 2002, Fannie 


Mae hosted its first ever Preservation 
Advisory Meeting with leaders in the 
housing and real estate finance industry to 
identify best practices and formulate real 


244 “Fannie Courting Multifamily Sellers; Small 
Banks Balking,” American Banker, January 13, 
2003. 

245 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Repoert for 2603, March 15, 2004, p. 47 & 49. 

246 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 50-52. 
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world solutions to this critical policy 
issue.?47 

Setting standards for affordable 
multifamily lending was identified in the 
2000 Rule as another area where the GSEs 
could provide greater leadership. It was also 
noted, based on HUD-sponsored research 
underway at that time,24 that market 
participants believe the GSEs to be 
conservative in their approaches to affordable 
property lending and underwriting. Actions 
described in the GSEs’ annual activity reports 
for 2001, 2002 and 2003 indicate attempts by 
the GSEs to promote market standards that 
will reduce the transactions costs of 
multifamily lending while also providing 
programs that have the flexibility needed to 
deal with unique circumstances. 


5. Future Prospects 


The outlook for the multifamily rental 
housing market is marked by near-term risks 
and longer-run optimism, according to most 
observers. The prospects for the next few. 
quarters are dominated by the 

‘macroeconomy. In particular, job growth, 
with its implications for formations of 
households, will be a key for the resumption 
of growth in apartment demand. Many 
forecasters would ascribe to the Federal 
Reserve’s forecast of a slight increase in GDP 
growth to 4.3 percent in 2004 249, while also 
agreeing with the Fed’s warning that ‘‘An 
unusual degree of uncertainty attends the 
economic outlook at present, in large © 
measure, but not exclusively, because of 
potential geopolitical developments.” 25° 

When consumer demand does pick up, 
recovery should be reasonably fast. While the 
recent production levels have outpaced 
demand, they have been near the middle of 
the long run historical range and very close 
to the average of the last half of the 1990s. 
Judging from the firm tone to rents and 
vacancies during that period, total 
multifamily completions production of 
275,000 to 350,000 units is a sustainable 
level of annual production—that is, the level 
consistent with long run demographic trends 
and replacement of units lost from the stock. 

Because new construction has remained 
moderate, there is no massive overhang of 
product that will need to be absorbed. With 
increased demand, vacancies should fall and 
rents firm reasonably promptly. A key 
assumption behind this forecast for vacancies 
and rents is that new apartment construction. 
will not rise appreciably from its current 
level. 

Recovery in the apartment market may 
also, perversely, be promoted by the recent 
unprecedented strength of the single-family 
market. Typically, economic recoveries bring 


247 Fannie Mae, 2002 Annual Housing Activities 
Report, 2003, p. 27. 

248 Abt Associates, “Study of Multifamily 
Underwriting and the GSEs” Role in the 
Multifamily Market,” Final Report to the U.S. 
Department of Housing and Urban Development, 
Office of Policy Development and Research, August 
2001. 

249 Federal Reserve, Survey of Professional 
Forecasters, November 2003. 

250 Board of Governors of the Federal Reserve 
System, Monetary Policy Report to the Congress, 
February 11, 2003, page 4. 


strong growth in single-family housing 
demand, some of that coming from apartment 
renters seeking more space. With single- 
family activity already near record highs, 
boosted by historically low mortgage 
interests rates and despite the recently soft 
economy, it is uncertain how much higher 
single-family demand—and the 
accompanying losses of apartment customers 
to homeownership—can go. 

A stronger economy will put the 
multifamily rental market back onto a long- 
run path that appears to promise sustained, 
moderate growth. As discussed in the 2000 
Rule, the demographic outlook is favorable 
for apartment demand. Even if the 
homeownership rate increases further and 
the total number of renter households grows 
only slowly, as described in the discussion 
of the single-family housing market earlier in 
this Rule, apartment demand can be expected 
to increase more rapidly than that for other 
rental housing, owing to the likely changes 
in age composition and reductions in average 
household size. One estimate projects the 
annual growth in apartment households to be 
one percent.?51 


a. The Outlook for Multifamily Housing 
Supply 

Regarding supply, one of the secrets of the 
success of the multifamily sector during the 
1990s was that production never rose above 
its long-run sustainable level. The discipline 
of developers, investors, and their lenders 
that brought that result needs to be continued 
if the apartment market is to maintain 
stability. 

Multifamily housing may benefit in the 
future from more favorable public attitudes 
and local land use regulation. Higher density 
housing is a potentially powerful tool for 
preserving open space, reducing sprawl, and 
promoting transportation alternatives to the 
automobile. The recently heightened 
attention to these issues may increase the 
acceptance of multifamily rental construction 
to both potential customers and their 
prospective neighbors. 

Provision of affordable housing will 
continue to challenge suppliers of 
multifamily rental housing and policy 
makers at all levels of governments. Low 
incomes combined with high housing costs 
define a difficult situation for millions of 
renter households. Housing cost reductions 
are constrained by high land prices and 
construction costs in many markets. 
Government action—through land use 
regulation, building codes, and occupancy 
standards—are major contributors to those 
high costs, as is widely recognized by market 
participants, including the leaders of the 
GSEs.252 Reflecting the preferences of the 
electorate, these regulated constraints are 


251 Jack Goodman, ‘““The Changing Demography of 
Multifamily Rental Housing,” Housing Policy 
Debate, Winter 1999. : 

252 Remarks by Franklin D. Raines, Chairman and 
CEO, Fannie Mae, to the Executive Committee of 
the National Association of Home Builders, January 
18, 2003. See also Edward Glaeser and Joseph 
Gyourko, “The Impact of Zoning on Housing 
Affordability,” Working Paper 8835, National 
Bureau of Economic Research, March 2002. 


unlikely to change until voter attitudes — 
change. 
b. The Future Role of the GSEs 

Regarding the mortgage financing of 
multifamily rental apartments, it is hard to 
anticipate events that might disrupt the flow 
or alter the sources of mortgage credit to 
apartments. In the past, certain events have 
triggered such changes—notably the savings 
and loan debacle of the 1980s and Freddie 
Mac’s withdrawal from the market following 


- large losses in the early 1990s—but these are, 


by definition, surprises. The current structure 
and performance of the multifamily mortgage 
market provide some comfort that the risks 
are slight. The lender base is not overly 
dependent on any one institution or lender 
type for either loan originations or funding. 
Lending discipline appears to have been 
maintained, given the low mortgage 
delinquency rates even during the weak 
economy of the past two years. The near term 
outlook of most market participants is for 
ample supply of mortgage financing at 
historically low interest rates.253 Yet 
complacency would be a mistake. 

Responding to both market incentives and 
their public charters, Fannie Mae and 
Freddie Mac can be expected to build on 
their recent records of increased multifamily 
lending and continue to be leaders in 
financing volumes, in program innovations, 
and in standards setting. Certainly there is 
room for expansion of the GSEs’ share of the 
multifamily mortgage market, which, as 
mentioned earlier, is by the measure of dollar 
volume outstanding currently only about half 
the market share enjoyed by the GSEs in 
single-family lending. And from the 
perspective of units financed, the statistics 
from Table A.5 combined with data from the 
2001 American Housing Survey indicate that, 
while the GSEs financed 7.2 percent of all the 
nation’s year-round housing units that year, 
the percentage of multifamily rental units 
(that is renter-occupied units and vacant 
rental units in structures with at least five 
units) was only 5.7 percent. 

The sharp gains since 2000 in small 
property lending by Fannie Mae and Freddie 
Mac demonstrate that it is feasible for this 
important segment of the affordable housing 
market to be served by the GSEs. Building on 
the expertise and market contacts gained in 
the past three years, the GSEs should be able 
to make even greater in-roads in small 
property lending, although the challenges 
noted earlier will continue. 

The GSEs’ size and market position 
between loan originators and mortgage 
investors makes them the logical institutions 
to identify and promote needed innovations 
and to establish standards that will improve 
market efficiency. As their presence in the 
multifamily market continues to grow, the 
GSEs will have both the knowledge and the 
“clout” to push simultaneously for market 
standardization and for programmatic 
flexibility to meet special needs and 
circumstances, with the ultimate goal of 
increasing the availability and reducing the 


253 “Capital Markets Outlook 2003,”’ Apartment 
Finance Today, Vol. 7, No. 1 (January/February 
2003). 
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cost of financing for affordable and, other 
multifamily rental properties. 


E. Factor 3: Performance and Effort of the 
GSEs Toward Achieving the Low- and 
Moderate-Income Housing Goal in Previous 
Years 


This section first discusses each GSE’s 
performance-under the Low- and Moderate- 
Income Housing Goal over the 1996-2003 
period.254 The data presented are “‘official 
results—i.e., they are based on HUD’s 
analysis of the loan-level data submitted to 
the Department by the GSEs and the counting 
provisions contained in HUD’s regulations in 
24 CFR part 81, subpart B. As explained, 
below, in some cases these “‘official results” 
differ from goal performance reported by the 
GSEs in the Annual Housing Activities 
Reports (AHARs) that they submit to the 
Department. 2 

The main finding of this section 
concerning the overall housing goals is that 
both Fannie Mae and Freddie Mac surpassed 
the Department’s Low- and Moderate-Income 
Housing Goals for each of the eight years 
during this period. Specifically: 

e The goal was set at 40 percent for 1996; 
Fannie Mae’s performance was 45.6 percent 
and Freddie Mac’s performance was 41.1 
percent. 

e The goal was set at 42 percent for 1997— 
2000. Fannie Mae’s performance was 45.7 
percent in 1997, 44.1 percent in 1998, 45.9 
percent in 1999, and 49.5 percent in 2000; 
and Freddie Mac’s performance was 42.6 
. percent in 1997, 42.9 percent in 1998, 46.1 
percent in 1999, and 49.9 percent in 2000. 


254 Performance for the 1993-95 period was 
discussed in the October 2000 rule. 


- all three years. This section discusses the 


performance in 2000 if the 2001 counting rules had 


63683 


e In the October 2000 rule, the low- and 
moderate-income goal was set at 50 percent 
for 2001-03. As of January 1, 2001, several 
changes in counting provisions took effect for 
the low- and moderate-income goal, as 
follows: ‘‘bonus points” (double credit) for 
purchases of goal-qualifying mortgages on 
small (5-50 unit) multifamily properties and, 
above a threshold level, mortgages on 2-4 
unit owner-occupied prop eo : Income Housing Goal in 1996-2003 
“temporary adjustment factor” (1.20 units HUD’s December 1995 rule specified that 
credit, subsequently increased by Congress to in 1996 at least 40 percent of the number of 
1.35 units credit) for Freddie Mac’s units financed by each of the GSEs that were 
purchases of goal-qualifying mortgages on eligible to count toward the Low- and 
large (more than 50 units) multifamily Moderate-Income Goal should qualify as low- 
properties; changes in the treatment of or moderate-income, and at least 42 percent 
inissing data; a procedure for the use of of such units should qualify in 1997-2000. 
imputed or proxy rents for determining goal © HUD’s October 2000 rule made various 
credit for multifamily mortgages; and changes in the goal counting rules, as 
eligibility of purchases of certain qualifying discussed below, and increased the Low- and 


government-backed loans to receive goal Moderate-Income Goal to 50 percent for 
credit. These changes are explained below. 2001-03. 


Fannie Mae’s low-mod goal performance was ~ Table A.8 shows low-mod goal 

51.5 percent in 2001, 51.8 percent in 2002, performance over the 1996-2003 period, 

and 52.3 percent in 2003; Freddie Mac’s based on HUD’s analysis. The table shows 
performance was 53.2 percent in 2001, 50.5 that Fannie Mae surpassed the goals by 5.6 

percent in 2002, and 51.2 percent in 2003, percentage points and 3.7 percentage points 

thus both GSEs surpassed this higher goalin _in 1996 and 1997, respectively, while 
Freddie Mac surpassed the goals by narrower 
margins, 1.1 and 0.6 percentage points. 
During the heavy refinance year of 1998, 
Fannie Mae’s performance fell by 1.6 
percentage points, while Freddie Mac's 
performance rose slightly, by 0.3 percentage 
point. Freddie Mac showed a gain in 
performance to 46.1 percent in 1999, 

-exceeding its previous high by 3.2 percentage 
points. Fannie Mae’s performance in 1999 
was 45.9 percent, which, for the first time, 
slightly lagged Freddie Mac’s performance in 
that year. 

“BILLING CODE 4210-27-P 


. borrowers and for first-time homebuyers. A 
summary of the main findings from that 
analysis is given in Section E.6. Section E.13 
then summarizes some recent studies on the 
GSEs’ market role and section E.14 discusses 
the GSEs’ role in the financing of single- 
family rental properties. 


1. Performance on the Low- and Moderate- 


October 2000 counting rule changes in detail 
below, and provides data on what goal 
performance would have been in 2001-03 
without these changes.?55 

After the discussion of the overal] housing 
goals in Sections E.1 to E.5, Sections E.6 to 
E.12 examine the role of the GSEs in funding 
home purchase loans for lower-income 


255 To separate out the effects of changes in 
counting rules that took effect in 2001, this section 
also compares performance in 2001 to estimated 


been in effect in that year. 
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Both GSEs exhibited sharp gains in goal 

- performance in 2000—Fannie Mae’s 
performance increased by 3.6 percentage 
points, to a record level of 49.5 percent, 
while Freddie Mac’s performance increased 
even more, by 3.8 percent percentage points, 
which also led to a record level of 49.9 
percent. Fannie Mae’s performance was 51.5 
percent in 2001, 51.8 percent in 2002, and 
52.3 percent in 2003; Freddie Mac’s 
performance was 53.2 percent in 2001, 50.5 
percent in 2002, and 51.2 percent in 2003. 
However, as discussed below, using 
consistent accounting rules for 2000-03, each 
GSE’s performance in 2001-03 was below its 
performance in 2000. 

The official figures for low-mod goal 
performance presented above differ from the 
corresponding figures presented by Fannie 
Mae and Freddie Mac in their Annual 
Housing Activity Reports to HUD by 0.2-0.3 
percentage point in both 1996 and 1997, 
reflecting minor differences in the 
application of counting rules. These 
differences also persisted for Freddie Mac for 
1998-2000, but the goal percentages shown 
above for Fannie Mae for these three years 
are the same as the results reported by Fannie 
Mae to the Department. Fannie Mae reported 
its performance in 2001 as 51.6 percent and 
Freddie Mac reported its performance as 53.6 
percent—both were slightly above the 
corresponding official figures of 51.5 percent 
and 53.4 percent, respectively. For 2002, 
Fannie Mae’s reported performance was the 
same as reported by HUD (51.8 percent), 
while Freddie Mac’s reported performance 
was 51.3 percent, slightly above HUD’s 
official figure of 50.5 percent. For 2003, 
Fannie Mae’s reported performance on this 
goal was 51.8 percent, somewhat below 
HUD’s official figure of 52.3 percent, while 
Freddie Mac’s reported performance (51.1 
percent) was essentially the same as HUD’s ~ 
official figure of 51.2 percent. 

Fannie Mae’s performance on the Low- and 
Moderate-Income Goal was in the range 
between 44 percent and 46 percent between 
1996 and 1999, but jumped sharply in just 
one year, from 45.9 percent in 1999 to 49.5 
percent in 2000. Freddie Mac’s performance 
was in the range between 41 percent and 43 
percent between 1996 and 1998, and then 
rose to 46.1 percent in 1999 and 49.9 percent 
in 2000. As discussed above, official 
performance rose for both GSEs in 2001-02, 
but this was due to one-time changes in the 
counting rules—abstracting from counting 
rule changes, performance fell for both GSEs. 

Fannie Mae’s performance on the Low- and 
Moderate-Income Goal surpassed Freddie 
Mac’s in every year through 1998. This 
pattern was reversed in 1999, as Freddie Mac 
surpassed Fannie Mae in goal performance 
for the first time, though by only 0.2 
percentage point. This improved relative - 
performance of Freddie Mac was due to its 
increased purchases of multifamily loans, as 
it re-entered that market, and to increases in 
the goal-qualifying shares of its single-family 
mortgage purchases. Freddie Mac’s 
performance also slightly exceeded Fannie 
Mae’s performance in 2000, 49.9 percent to 
49.5 percent. Freddie Mac’s official 
performance also exceeded Fannie Mae's 
official performance in 2001, but this 


reflected a difference in the counting rules 
applicable to the two GSEs that was enacted 
by Congress; if the same counting rules were 
applied to both GSEs (that is, Freddie Mac 
did not receive the 1.35 Temporary 
Adjustment Factor), Fannie Mae’s 
performance would have exceeded Freddie 
Mac’s performance, by 51.5 percent to 50.5 
percent. 

In 2002, Freddie Mac’s performance on the 
low mod-goal (50.5 percent) fell short of 
Fannie Mae’s performance (51.8 percent), 
even though Freddie Mac had the advantage 
of the Temporary Adjustment Factor. The gap 
would have been wider without this’ factor, 
and in fact Freddie Mac’s performance would 
have been short of the goal, at 49.2 percent. 
This same pattern prevailed in 2003, when 
Freddie Mac’s performance on this goal (51.2 
percent) was significantly below Fannie 
Mae’s performance (52.3 percent), even 
though Fannie Mae did not have the 
advantage of the Temporary Adjustment 
Factor. The gap in performance between the 
GSEs would have been much wider without 
this factor, as Freddie Mac’s performance 
would again have fallen short of the goal, at 
48.4 percent. 


2. Changes in the Goal Counting Rules for 
2001-03 


A number of changes in the counting rules 
underlying the calculation of low- and 
moderate-income goal performance took 
effect beginning in 2001, as follows: 

e Bonus points for multifamily and single- 
family rental properties. During the 2001-03 
period the Department awarded “‘bonus 
points” (double credit in the numerator) for 
goal-qualifying units in small (5-50 unit) 
multifamily properties and, above a 
threshold, 2-4 unit owner-occupied 
properties whose loans were purchased by 
the GSEs. By letters dated December 24, 
2003, the Department notified the GSEs that 
these bonus points would not be in effect 
after December 31, 2003. 

e Freddie Mac’s Temporary Adjustment 
Factor. As part of the Consolidated 
Appropriations Act of 2000, Congress 
required the Department to award 1.35 units 
of credit for each unit financed in ‘‘large”’ 


multifamily properties (i.e., those with 51 or © 


more units) in the numerator in calculating 
performance on the housing goals for Freddie 
Mac for 2001—03.256 This “temporary 
adjustment factor” (TAF) did not apply to 
goal performance for Fannie Mae during this 
period. By letters dated December 24, 2003, 
the Department notified Freddie Mac that 
this factor would not be in effect after 
December 31, 2003. 

e Missing data for single-family properties. 
In the past, if a GSE lacked data on rent for 
rental units or on borrower income for 
owner-occupied units in single-family 
properties whose mortgages it purchased, 
such units were included in the 
denominator, but not in the numerator, in 
calculating goal performance. Since some of 
these units likely would have qualified for 
one or more of the housing goals, this rule 
lowered goal performance. Under the new 
counting rules for the low- and moderate- 


256 See Congressional Record, December 15, 2000, 
pp. H12295-96. 


income goal and the special affordable goal 
that took effect in 2001, the GSEs are allowed 
to exclude loans with missing borrower 
income from the denominator if the property 
is located in a below-median income census 
tract. This exclusion is subject to a ceiling of 
1 percent of total owner-occupied units 
financed. The enterprises are also allowed to 
exclude single-family rental units with _ 
missing rental information from the 
denominator in calculating performance for 
these two goals; there is no ceiling or 
restriction to properties located in below- 
median income census tracts for this 
exclusion of single-family rental units. No 
single-family loans can be excluded from the 
denominator in calculating performance on 
the underserved areas goal—that is, if a GSE 
does not have sufficient information to 
determine whether or not a property is 
located in an underserved area, all units in 
such a property are included in the 
denominator, but not in the numerator, in 
calculating performance on this goal. 

e Missing data and proxy rents for 
multifamily properties. In the past, if a GSE 
lacked data on rent for rental units in 
multifamily properties whose mortgages it 
purchased, such units were included in the 
denominator, but not in the numerator, in 
calculating goal performance. Since some of 
these units likely would have qualified for 
one or more of the housing goals, this rule 
lowered goal performance. Under the new 
counting rules that took effect in 2001, if rent 
is missing for multifamily units, a GSE may 
estimate ‘‘proxy rents,” and, up to a ceiling 
of 5 percent of total multifamily units 
financed, may apply these proxy rents in 
determining whether such units qualify for 
the low- and moderate income goal and 
special affordable goal. If such proxy rents 
cannot be estimated, these multifamily units 
are excluded from the denominator in 
calculating performance under these goals. 
No multifamily loans can be excluded from 
the denominator in calculating performance 
on the underserved areas goal—that is, if a 
GSE does not have sufficient information to 
determine whether or not a property is 
located in an underserved area, all units in 
such a property are included in the 
denominator, but not in the numerator, in 
calculating performance on this goal. 

e Purchases of certain government-backed 
loans. Prior to 2001, purchases of 
government-backed loans were not taken into 
account in determining performance on the 
GSEs’ low- and moderate-income and 
underserved area housing goals. That is, all 
such loans were excluded from both the 
numerator and the denominator in 
calculating goal performance on these two 

oals, and in accordance with Section 
1333(b)({1)(A) of the Federal Housing 
Enterprises Financial Safety and Soundness 
Act of 1992, purchases of only certain | 
government-backed loans were included in 
determining performance on the GSEs’ 
special affordable goals. In October 2000 the 
Department took steps to encourage the 
enterprises to play mére of a role in the 
secondary market for several types of 
government-backed loans where it appeared 
that greater GSE involvement could increase 
the liquidity of such mortgages. Home equity 
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conversion mortgages (HECMs) were 
developed in the late-1980s by the Federal 
Housing Administration (FHA); these 

_ mortgages allow senior citizens to draw on 
the equity in their homes to obtain monthly 
payments to supplement their incomes. Thus 
purchases of FHA-insured HECMs now count 
toward the low- and moderate-income 
housing goals if the mortgagor’s income is 
less than median income for the area. 
Similarly, purchases of mortgages on 
properties on tribal lands insured under 
FHA’s Section 248 program or HUD’s Section 
184 program may qualify for the GSEs’ 
housing goals. And purchases of mortgages 


under the Rural Housing Service’s Single 
Family Housing Guaranteed Loan Program 
may also count toward all of the housing 
goals.257 


3. Effects of Changes in the Counting Rules 
on Goal Performance in 2001-03 


Because of the changes in the low- and 
moderate-income goal counting rules that 
took effect in 2001, direct comparisons 
between official goal performance in 2000 


257 Prior to the October 2000 rule, purchases of 
these government-backed mortgages were only 


eligible for’credit under the special affordable goal. 


and 2001-03 are somewhat of an “‘apples-to- 
oranges comparison.” For this reason, the 
Department has calculated what performance 
would have been in 2000 under the 2001-03 
rules; this may be compared with official 
performance in 2001-03—an “‘apples-to- 
apples comparison.” HUD has also calculated 
what performance would have been in 2001- 
03 under the 1996-2000 rules; this may be 
compared with official performance in 
2000—an ‘‘oranges-to-oranges comparison.” 
These comparisons are presented in Table 
A.9. 
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Specifically, Table A.9 shows performance 
under the low- and moderate-income goal in 
three ways. Baseline A represents 
performance under the counting rules in 
effect in 1996-2000. Baseline B incorporates 

. the technical changes in counting rules— 
changes in the treatment of missing data 
(including use of proxy rents), and eligibility 
for the goals of certain government-backed 
loans. Baseline C incorporates in addition to 
the technical changes the bonus points and, 
for Freddie Mac, the temporary adjustment 
factor. Baseline B corresponds to the - 
counting approach proposed in this rule to 
take effect in 2005. Boldface figures under 
Baseline A for 1999-2000 and under Baseline 
C for 2001-03 indicate official goal 
performance, based on the counting rules in 
effect in those years—e.g., for Fannie Mae, 
45.9 percent in 1999, 49.5 percent in 2000, 
51.5 percent in 2001, 51.8 percent in 2002, 
and 52.3 percent in 2003. 

e Performance on the Low- and Moderate- 
Income Goal under 1996-2000 Counting 
Rules Plus Technical Changes. If the 
“Baseline B” counting approach had been in 

’ effect in 2000-03 and the GSEs’ had 
purchased the same mortgages that they 
actually did purchase in those years, both 
Fannie Mae and Freddie Mac would have 
surpassed the low- and moderate-income 
goal in 2000 and fallen short in 2001, 2002, 
and 2003. Specifically, Fannie Mae’s 
performance would have been 51.3 percent 
in 2000, 49.2 percent in 2001, 49.0 percent 
in 2002, and 48.7 percent in 2003. Freddie 
Mac’s performance would have been 50.6 
percent in 2000, 47.7 percent in 2001, 46.1 
percent in 2002, and 45.0 percent in 2003. 

e Performancé on the Low- and Moderate- 
Income Goal under 2001-2003 Counting 
Rules. If the 2001-03 counting rules had also 
been in effect in 2000 and the GSEs’ had 
purchased the same mortgages-that they 
actually did purchase in those years (i.e., 
abstracting from any behavioral effects of 
“bonus points,” for example), both GSEs 
would have substantially surpassed the low- 
and moderate-income goal in all four years, 
but both GSEs’ performance figures would 
have deteriorated somewhat from 2000 to 
2001, and, for Freddie Mac, from 2001 to 
2002 and 2003. Specifically, Fannie Mae’s 
“Baseline C’”’ performance would have been 
52.5 percent in 2000, 51.5 percent in 2001, 
51.8 percent in 2002, and 52.3 percent in 
2003. Freddie Mac’s performance would have 
been 55.1 percent in 2000, surpassing its 
official performance level of 53.2 percent in 
2001, 50.5 percent in 2002, and 51.2 percent 
in 2003. Measured on this consistent basis, 
then, Fannie Mae’s performance fell by 1.0 
percentage point in 2001, and Freddie Mac’s 

. by 1.9 percentage points in 2001 and an 
additional 2.0 percentage points in 2002-03. 
These reductions were primarily due to 
2001-03 being years of heavy refinance 
activity. 

Details of Effects of Changes in Counting 
Rules on Goal Performance in 2001-03. As 
discussed above, counting rule changes that 
took effect in 2001 had significant positive 
impacts on the performance of both GSEs on 
the low- and moderate-income goal in that 
year—3.8 percentage points for Fannie Mae, 
and 6.0 percentage points for Freddie Mac. 


This section breaks down the effects of these 
changes on goal performance for both GSEs; 
results are shown in Table A.9. 

e Freddie Mac. The largest impact of the 
counting rule changes on Freddie Mac’s goal 
performance was due to the application of 
the temporary adjustment factor for 
purchases of mortgages on large multifamily 
properties, as enacted by Congress; this ; 
added 2.7 percentage points to goal 
performance in 2001, as shown in Table A.9. 
Bonus points for purchases of mortgages on 
small multifamily properties added 1.5 
percentage points to performance, and bonus 
points for purchase of mortgages on owner- 
occupied 2-4 unit rental properties added 1.4 
percentage points to performance. The 
remaining impact (0.5 percentage point) was 
due to technical changes in counting rules— 
primarily, the exclusion of single-family 
units with missing information from the 
denominator in calculating goal performance. 
Credit for purchases of qualifying 
government-backed loans played a minor role 
in determining Freddie Mac’s goal 
performance. These same patterns also 
appeared in 2002. But in 2003, bonus points 
for purchases of low-mod mortgages on 
single-family rental properties had a larger 
impact on Freddie Mae’s low-mod goal 
performance than Freddie Mac’s temporary 
adjustment factor. 

e Fannie Mae. The temporary adjustment 
factor applies to Freddie Mac’s goal 
performance, but nat to Fannie Mae’s 
performance, thus counting rule changes had 
less impact on its performance than on 
Freddie Mac’s performance in 2001. The 
largest impact of the counting rule changes 
on Fannie Mae’s goal performance was due 
to the application of bonus points for 
purchases of mortgages on owner-occupied 
2—4 unit rental properties, which added 1.6 
percentage points to performance, and for 
purchases of mortgages on small multifamily 
properties, which added 0.7 percentage point 
to performance. The remaining impact (1.3 
percentage points) was due to technical 
changes—primarily, the exclusion of single- 
family units with missing information from 
the denominator in calculating goal 
performance.*°® Credit for purchases of 
qualifying government-backed loans and the 
use of proxy rent for multifamily properties 
played a minor role in determining Fannie 
Mae’s goal performance. These same patterns 
also appeared in 2002 for Fannie Mae, but for 
2003 bonus points for purchases of low-mod 
mortgages on smaJl multifamily properties 
had more impact on performance than bonus 
points for single-family rental properties. 


4. Bonus Points for the Low- and Moderate- 
Income Goal 


As discussed above, the Department 
established “bonus points” to encourage the 
GSEs to step up their activity in 2001-03 in 
two segments of the mortgage market—the 
small (5-50 unit) multifamily mortgage 
market, and the market for mortgages on 2— 
4 unit properties where 1 unit is owner- 
occupied and 1-3 units are occupied by 


258 Exclusion of loans with missing information 
had a greater impact on Fannie Mae’s goal 
performance than on Freddie Mac’s goal 
performance. 


renters. Bonus points did not-apply to. 
purchases of mortgages for owner-occupied 
1-unit properties, for investor-owned 14 
unit properties, and for large (more than 50 
units) multifamily properties, although as 
also discussed above, a “tempor: 

adjustment factor’ applied to Freddie Mac’s 
purchases of qualifying mortgages on 
multifamily properties. 

Bonus points for small multifamily 
properties. Each unit financed in a small 
multifamily property that qualified for any of 
the housing goals was counted as two units 
in the numerator (and one unit in the 
denominator) in calculating goal performance 
for that goal. For example, if a GSE financed 
a mortgage on a 40-unit property in which 10 
of the units qualified for the low- and 
moderate-income goal, 20 units would be 
entered in the numerator and 40 units in the 
denominator for this property in calculating 
goal performance. 

Small multifamily bonus points thus 
encouraged the GSEs to play a larger role in | 
this market, and also to purchase mortgages 
on such properties in which large shares of 
the units qualified for the housing goals. 
Some evidence may be gleaned from the data 
provided to HUD by the GSEs for 2001-03. 

Fannie Mae financed 37,403 units in small 
multifamily properties in 2001 that were 
eligible for the low- and moderate-income 
goal, 58,277 such units in 2002, and 214,619 
such units in 2003, as compared with only 
7,196 such units financed in 2000. Small 
multifamily properties also accounted for a 
greater share of Fannie Mae’s multifamily 
business in 2001-03—7.4 percent of total 
multifamily units financed in 2001, 13.2 
percent in 2002, and 28.6 percent in 2003, up 
from 2.5 percent in 2000. However, HUD’s 
2000 rule reported information from the 1991 
Residential Finance Survey that small 
multifamily properties accounted for 37 
percent of all multifamily units, thus Fannie 
Mae was still less active in this market than 
in the market for large multifamily 
properties.259 

Within the smail multifamily market, there 
was no evidence that Fannie Mae targeted 
affordable properties to a greater extent in 
2001-03 than in 2000. That is, 87 percent of 
Fannie Mae’s small multifamily units 
qualified for the low- and moderate-income 
goal in 2000; this fell to 75 percent in 2001, 
rose to 89 percent in 2002, and then declined 
to 82 percent in 2003. 

Freddie Mac financed 50,299 units in small 
multifamily properties in 2001 that were 
eligible for the low- and moderate-income 
goal, 22,255 such units in 2002, and 177,561 
such units in 2003, as compared with only 
such units financed in 2000. Small 
multifamily properties also accounted for a 
significantly greater share of Freddie Mac’s 
multifamily business in 2001-2003—16.1 
percent of total multifamily units financed in 
2001, 7.5 percent in 2002, and 25.4 percent 
in 2003, up from 1.8 percent in 2000. 

Within the small multifamily market, there 
was some evidence that Freddie Mac targeted 
affordable properties to a greater extent in 
2001-2002 than in 2000. That is, 87 percent 


259 Federal Register, October 31, 2000, Footnote 
145, p. 65141. 
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of Freddie Mac’s small multifamily units. 
qualified for the low- and moderate-income 
goal in 2000; this rose to 96 percent in 2001, 
but declined back to 87 percent in 2002 and 
2003. 

In summary, then, there is strong evidence 
that bonus points for small multifamily 
properties had an impact on Fannie Mae’s 
role in this market in 2001-2003 and an even 
larger impact on Freddie Mac’s role in this 
market. In addition, Fannie Mae has 
announced a program to increase its role in 
this market further in future years.26° 

Bonus points for single-family rental 
properties. Above a threshold, each unit 
financed in a 2—4 unit property with at least 
one owner-occupied unit (referred to as 
“Q024s” below) that qualified for any of the 
housing goals was counted as two units in 
the numerator (and one unit in the 
denominator) in calculating goal performance 
for that goal in 2001—2003. The threshold 
was equal to 60 percent of the average 
number of such qualifying units over the 
previous five years. For example, Fannie Mae 
financed an average of 50,030 low- and 
moderate-income units in these types of 
properties between 1996 and 2009, and 
101,423 such units in 2001. Thus Fannie Mae 
received 71,405 bonus points in this area in 
2001—that is, 101,423 minus 60 percent of 
50,030. So 172,828 units were entered in the 
numerator for these properties in calculating 
low- and moderate-income goal performance. 

Single-family rental bonus points thus 
encouraged the GSEs to play a larger role in 
this market, and also to purchase mortgages 
on such properties in which large shares of 
the units qualified for the housing goals. As 
for small multifamily bonus points, again 
some evidence may be gleaned from the data 
provided to HUD by the GSEs for 2001-03. 

Fannie Mae financed 175,103 units in 
0024s in 2001 that were eligible for the low- 
and moderate-income goal, 229,632 such 
units in 2002, and 355,994 such units in 
2003, well above the 77,930 units financed in 
2000. However, with the refinance boom, 
Fannie Mae’s total single-family business 
increased at approximately the same rate as 
its 0024 business in 2001-03, thus the share 
-of its business accounted for by 0024s was 
the same in 2001—03 as in 2000—4 percent. 

Within the 0024 market, there was no 
evidence that Fannie Mae targeted affordable 
properties to a greater extent in 2001-03 than 
in 2000. That is, approximately 55-60 
percent of Fannie Mae’s 0024 units qualified 
for the low- and moderate-income goal in 
each of these three years. 

Freddie Mac financed 96,050 units in 


0024s in 2001 that were eligible for the low-_ 


and moderate-income goal, 146,222 such 
units in 2002, and 154,535 such units in 
2003, as compared with the 49,993 units 
financed in 2000. However, Freddie Mac’s 
total single-family business increased at 
approximately the same rate as its 0024 
business in 2001-02, thus the share of its 
business accounted for by 0024s was the 
same in 2002 as in 2000—4 percent. And its 
total single-family business increased at a 


260 “Fannie Courting Multifamily Sellers; Small 
Banks Balking,”’ American Banker, January 13, 
2003, p. 1. 


faster rate than its 0024 business in 2003, 
thus the share of its business accounted for 
by 0024s declined to 3 percent last year. 

As for Fannie Mae, within the 0024 
market there was no evidence that Freddie 
Mac targeted affordable properties to a 
greater extent in 2001-03 than in 2000. That 
is, 68-69 percent of Fannie Mae’s 0024 units 
qualified for the low- and moderate-income 
goal in each year from 2000 through 2002; 
this decreased to 64 percent in 2003. 


5. Effects of 2000 Census on Scoring of Loans 
Toward the Low- and Moderate-Income 
Housing Goal 


Background. Scoring of housing units 
under the Low- and Moderate-Income 
Housing Goal is based on data for mortgagors’ 
incomes for owner-occupied units, rents for 
rental units, and area median incomes, as 
follows: 

For single-family owner-occupied units: 

The mortgagors’ incomé at the time of 
mortgage origination. 

The median income of an area specified as 
follows: (i) For properties located in 
Metropolitan Statistical Areas (MSAs), the 
area is the MSA; and (ii) for properties 
located outside of MSAs, the area is the 
county or the non-metropolitan portion of the 
State in which the property is located, 
whichever has the larger median income, as 
of the year of mortgage origination (which 
may be for the current year or a prior year). | 

For rental units in single-family properties 
with rent data are available (assuming no 
income data available for actual or 
prospective tenants): 

The unit rent (or average rent for units of 
the same type) at the time of mortgage 
origination. 

The area median income as specified for 
single-family owner-occupied units. 

For rental units in multifamily properties 
where rent data are available: . 

The unit rent (or the average rent for units 
of the same type) at the time of mortgage 
acquisition by the GSE. 

The area median income as specified for 
single-family owner-occupied units, but as of 
the year the GSE acquired the mortgage. 

For rental units in multifamily properties 
where rent data are not available, the GSE 
may apply HUD-estimated rents which are 
based on the following area data: 

The median rent in the census tract where 
the property is located, as of the most recent 
decennial census. 

The area median income as specified for 
single-family owner-occupied units, but as of 
the most recent decennial census. 

Thus, scoring loans under the Low- and 
Moderate-Income Goal requires a data series 
showing annual median incomes for MSAs, 
non-metropolitan counties, and the non- 
metropolitan portions of states; and 
decennial census data on median incomes for 
census tracts.261 


261 In New England, MSAs were defined through 
mid-2003 in terms of Towns rather than Counties, 
and the portion of a New England county outside 
of any MSA was regarded as equivalent to a county 
in establishing the metropolitan or non- 
metropolitan location of a property. The MSA 
definitions established by the Office of Management 
and Budget (OMB) in June, 2003 defined MSAs in 
New England in terms of counties. 


For scoring loans purchased by the GSEs 
year-by-year from 1993 through 2002, area 
median income estimates produced by HUD’s 
Economic and Market Analysis Division were 
used. An example will illustrate the 
estimation procedure. To generate the area 
median income estimates that were used to 
score GSE loans in 2002, data from the 1990 
census on 1989 area median incomes were 
adjusted to 2002 using Bureau of Labor 
Statistics survey data on rates of cha nge in 
average incomes for MSAs and counties 
between 1989 and 1999, data from the 
Census Bureau’s Current Population Survey 
on rates of change in median family incomes 
for the nine Census Divisions between 1989 
and 2000, and an assumed 4.0 percent per 
year inflation factor between 2000 and 
2002.262 263 

2005 Procedure. Relative to the above 
procedure, scoring of loans purchased by the 
GSEs in and after 2005 will be affected by 
two factors. First, the Economic and Market 
Analysis Division has.begun to incorporate 
data from the 2000 census into its procedure 
for estimating annual area median incomes 
and American Community Survey data are 
becoming available at increasingly finer 
levels of geographical detail for use in annual 
updating. Beginning in 2005 Bureau of Labor 
Statistics data on rates of inflation in average 
wages will not be used. For 2005, the 
procedure for estimating area median 
incomes will be to adjust 2000 census data 
on 1999 area median incomes to 2003 using 
data from the Census Bureau’s American 
Community Survey (ACS) on rates of change 
in average incomes for States between 1999 
and 2003, with a further adjustment to 2005 
based on an appropriate annual inflation 
factor.2®4 Increasingly more detailed ACS 
data will be available and will be used in 
subsequent years, as ACS estimates for 
metropolitan and micropolitan areas and 
counties become available. 

The second factor is the Office of 
Management and Budget’s June, 2003, re- 


. 262 The procedure is explained in detail in annual 
releases entitled “HUD Methodology for Estimating 
FY [year] Median Family Incomes” for years 1993 
through 2002, issued by the Economic and Market 
Analysis Division, Office of Economic Affairs, , 
PD&R, U.S. Department of Housing and Urban 
Development. 

263 The procedure applicable to the decennial 
census data used to generate estimated rents is 
explained in connection with data used to define 
Underserved Areas in Appendix B. 

264 Transition from the 2002 methodology to the 
2005 methodology is occurring in stages in 2003 
and 2004. To generate the area median income 
estimates used to score GSE loans in 2003, data 
from the 2000 census on 1999 area median incomes _ 
were adjusted to 2001 using Bureau of Labor 
Statistics survey data on rates of change in average 
incomes for MSAs and counties between 1999 and 
2000, data on rates of change in median incomes 
for the United States and individual States between 
1999 and 2001 from Census Bureau’s Current 
Population Survey and American Communities 
Survey, and an assumed 3.5 percent per year 
inflation factor between 2001 and 2003. (See “HUD 
Methodology for Estimating FY 2003 Median 
Family Incomes,” issued by the Economic and 
Market Analysis Division, op cit.) A similar 
procedure has been used to generate area median 
income estimates for scoring GSE loans in 2004. 


| 


63690 


Federal Register/Vol. 69, No. 211/ Tuesday, November 2, 2004/Rules and Regulations 


specification of MSA boundaries based on 
analysis of 2000 census data.2®° 

Analysis. For purposes of specifying the 
level of the Low- and Moderate-Income 
Housing Goal, HUD developed a 
methodology for scoring loans purchased by 
the GSEs in past years through 2002 as 
though the re-benchmarking of area median 
income estimates to the 2000 census and the 
2003 re-designation of MSAs had been in 
effect and HUD had been using an ACS-based 
estimation procedure at the time the 
estimates for these years were prepared. For 
this purpose, HUD created a series of annual 
estimates of median incomes for MSAs, non- 
metropolitan counties, and the non- 
metropolitan portions of states. For 2000, the 


265 HUD has deferred application of the 2003 
MSA specification to 2005, pending completion of 
the present rulemaking process. 


estimates were 1999 census medians trended 
by three-fourths of the 4.0 percent annual 
trending factor (to adjust the figures from 
mid-1999 to April“1, 2000). For 2001, the 
estimates were based on one-and-three- 
fourths years of trending, since no data 
would have been available to use for 
updating. The 2002 estimates would have 
used one year of data and 1.75 years of 
trending. The 2003 estimates would have 
used two years of data plus 1.75 years of 
trending. Area median incomes from 1989 to 
1999 were estimated based on trend-lines 
between 1989 and 1999 census data. The 
2003 OMB MSA designations were applied. 

The resulting estimates of area median 
incomes for MSAs, non-metropolitan 
counties, and the non-metropolitan parts of 
States, were used to re-score loans purchased 
by the GSEs between 1999 and 2002, and 


were used further in estimating the share of 
loans originated in metropolitan areas that 
would be eligible to score toward the Low- 
and Moderate-Income Housing Goal, from 
HMDA data. The results of the retrospective 
GSE analysis are provided in Table A.10. The 
results of the GSE-HMDA comparative 
analysis are presented in the next section. 
Table A.10 shows three sets of estimates 
for each GSE, based respectively on the 
counting rules in place in 2001-2002 (but 
disregarding the bonus points and Temporary 
Adjustment Factor), on the addition of 2000 
census re-benchmarking, and finally on the 
addition of both 2000 census re- 
benchmarking and 2003 MSA specification. 
Re-benchmarking occurred to adjust for some 
differences between Census 1990 and Census 
2000 tracts. 
BILLING CODE 4210-27-P 
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6. GSEs Compared With the Primary 
Conventional Conforming Mortgage Market 


This section and the next five sections 
(Sections E.7 to E.12) provide a detailed 
analysis of the extent to which the GSEs’ loan 
purchases mirror or depart from the patterns 
found in the primary mortgage market. As in 
Section C.5, the GSEs’ affordable lending 
performance is also compared with the 
performance of depository lenders such as 
commercial banks and thrift institutions. 
Dimensions of lending considered include 
the three “goals-qualifying”’ categories— 
special affordable borrowers, less-than- 
median income borrowers, and underserved 
areas. The special affordable category 
consists mainly of very-low-income 
borrowers, or borrowers who have an annual 
income less than 60 percent of area median 
income. Because this category is more 
targeted than the broadly-defined less-than- 
median-income (or low-mod) category, the 
discussion below will often focus on the 
special affordable category as well as the 
underserved areas category which adds a 
neighborhood dimension (low-income and 
high-minority census tracts) to the analysis. 
This section will also compare the 
performance of Fannie Mae and Freddie Mac 
in funding first-time homebuyers with that of 
primary lenders in the conventional 
conforming market. 

The remainder of this introductory section 
E.6 provides a list of the major and specific 
findings which are presented in detail in the 
following Sections E.7 through 12. Sections 
7 and 8 define the primary mortgage market 
and discuss some technical issues related to 
the use of the GSE and HMDA data. Sections 
8 and 9 compare the GSEs’ performance with 
market performance for home purchase and 
first-time homebuyer loans, while Section 10 
does the same for total single family loans 
(that is, refinance loans and home purchase 
loans). Section 11 examines GSE purchases 
in individual metropolitan areas. Following 
these analyses, Section 12 examines the 
overall market share of the GSEs in important 
submarkets such as first-time homebuyers. 


a. Main Findings on GSEs’ Performance in 
the Single-family Market 


There are six main findings from this 
analysis concerning the GSEs’ purchases of 
single-family-owner mortgages: 

1. While Freddie Mac has improved its 
affordable lending performance in recent 
years, it has consistently lagged the 
conventional conforming market in funding 
affordable home purchase loans for special 
affordable and low-moderate-income 
borrowers and underserved neighborhoods 
targeted by the housing goals.266 In 2003, its 
performance on the underserved areas goal 
was particularly low relative to both the 
performances of Fannie Mae and the market; 
in that year, underserved area loans 
accounted for only 24.0 percent of Freddie 


266 The “affordable lending performance” of 
Fannie Mae and Freddie Mac refers to the 
performance of the GSEs in funding loans for low- 
income and underserved borrowers through their 
purchase (or guarantee) of loans originated by 
primary lenders. It does not, of course, imply that 
the GSEs themselves are lenders originating loans 
in the primary market. 33 


Mac’s purchases compared with 26.8 percent 
of Fannie Mae’s purchases and 27.6 percent 
of market originations. 

2. In general, Fannie Mae’s affordable 
lending performance has been better than 
Freddie Mac’s. But like Freddie Mac, Fannie 
Mae’s average performance during past 
periods (e.g., 1993-2003, 1996-2003, 1999- 
2003) has been below market levels. 
However, it is encouraging that Fannie Mae 
markedly improved its affordable lending 
performance relative to the market during 
2001, 2002, and 2003, the first three years 
under the higher housing goal targets that 
HUD established in the GSE Final Rule dated 
October 2000. 

Over this three-year period, Fannie Mae 
led the primary market in funding special 
affordable and low-mod loans but lagged the 
market in funding underserved areas loans. 
In 2003, Fannie Mae’s increased performance 
placed it significantly above the special 
affordable market (a 17.1 percent share for 
Fannie Mae compared with a 15.9 percent 
share for the market) and the low-mod 
market (a 47.0 percent share for Fannie Mae 
compared with a 44.6 percent share for the 
market). However, Fannie Mae continued to 
lag the underserved areas market in 2003 (a 
26.8 percent share for Fannie Mae compared 
with a 27.6 percent share for the market). In 
this case, which is referred to in the text as 
the “purchase year’’ approach, Fannie Mae’s 
performance is based on comparing its 
purchases of all loans (both seasoned loans 
and newly-originated mortgages) during a 
particular year with loans originated in the 
market in that.year. When Fannie Mae’s 
performance is measured on an “‘origination 
year’’ basis (that is, allocating Fannie Mae’s 
purchases in a particular year to the year that 
the purchased loan was originated), Fannie 
Mae also led the 2003 market in funding 
special affordable and low- and moderate- 
income loans, and lagged the market in 
funding underserved area loans. 

3. Both Fannie Mae and Freddie lag the 
conventional conforming market in funding 
first-time homebuyers, and by a rather wide 
margin. Between 1999 and 2001, first-time 
homebuyers accounted for 27 percent of each 
GSE’s purchases of home loans, compared 
with 38 percent for home loans originated in 
the conventional conforming market. 

4. The GSEs have accounted for a 
significant share of the total (government as 
well as conventional) market for home 
purchase loans, but their market share for 
each of the affordable lending categories (e.g., 
low-income borrowers and census tracts) has 
been less than their share of the overall 
market. 

5. The GSEs also account for a very small 
share of the market for important groups such 
as minority first-time homebuyers. 
Considering the total mortgage market (both 


- government and conventional loans), it is 


estimated that the GSEs purchased only 14 
percent of loans originated between 1999 and 
2001 for African-American and Hispanic 
first-time homebuyers, or less than half of 


their share (42 percent) of all home purchase 


loans originated during that period. 
Considering the conventional conforming 
market and the same time period, it is 
estimated that the GSEs purchased only 31 


percent of loans originated for African- 
American and Hispanic first-time 
homebuyers,,or about one-half of their share 
(57 percent) of all home purchase loans in 
that market. 

6. The GSEs’ small share of the first-time 
homebuyer market could be due to the 
preponderance of high (over 20 percent) 
downpayment loans in their mortgage 
purchases. 


b. Specific Findings on GSE Performance in 
the Single-family Market 


This section presents 17 specific findings 
from the analyses reported in Sections E.7 
through 12; they are grouped under the 
following five topic-headings: 

(b.1) Longer-term Performance of the GSEs; 

(b.2) Performance of the GSEs During 


‘Recent Years; 


(b.3) The GSEs’ Funding First-time 
Homebuyer Loans; 

(b.4) Performance of the GSEs Based on 
Total (Home Purchase and Refinance) Loans; 

(b.5) GSE Market Shares; and, 

(b.6) Additional Findings. 


(b.1) Longer-Term Performance of the GSEs 


The longer-run performance of the GSEs is 
examined between 1993 and 2003 (which 
covers the period since the housing goals 
were put into effect) and between 1996 and 
2003 (which covers the period under the 
current definitions of the housing goals). Of 
the two borrower-income goals, the analysis 
below will typically focus on the special 
affordable category, which is a more targeted 
category than the rather broadly defined low- 
and moderate-income category. 

(1) Since the early nineties, the mortgage 
industry has introduced new affordable 
lending programs and has allowed greater 
flexibility in underwriting lower-income 
loans. There is evidence that‘these programs 
are paying off in terms of more mortgages for 
low-income and minority borrowers. As 
noted earlier, Fannie Mae and Freddie Mac 
have played an active role in this upsurge of 
affordable lending, as indicated by the high 
growth rates of their goals-qualifying 
business. 

¢ Between 1993 and:2003, the GSEs’ 
purchases of home loans in metropolitan 
areas increased by 60 percent.267 Their 
purchases of home loans for the three 
housing goals increased at much higher 
rates—287 percent for special affordable 
loans, 156 percent for low- and moderate- 
income loans, and 121 percent for loans in 
underserved census tracts. 

(2) Both Fannie Mae and Freddie Mac have 
improved their purchases of affordable loans 
since the housing goals were put in place, as 
indicated by the increasing share of their 
business going to the three goals-qualifying 
categories. (See Table A.15 in Section E.9.) 


267 Throughout this analysis, the terms ‘““home 
loan” and “home mortgage”’ will refer to a “home 
purchase loan,” as opposed to a “refinance loan.” 
As noted earlier, the mortgage data reported in this 
paper are for metropolitan areas, unless stated 
otherwise. Restricting the GSE data to metropolitan 
areas is necessary to make it comparable with the 
HMDA-reported conventional primary market data, 
which is more reliable for metropolitan areas. The 
analysis of first-time homebuyers in Sections E.9 
and E.12 cover both metropolitan and non- 
metropolitan areas. 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


63693 


e Between 1992 and 2003, the special 
affordable share of Fannie Mae’s business 
almost tripled, rising from 6.3 percent to 17.1 
percent, while the underserved areas share 
increased more modestly, from 18.3 percent 
to 26.8 percent. The figures for Freddie.Mac 
are similar. The special affordable share of 
Freddie Mac’s business rose from 6.5 percent 
to 15.6 percent, while the underserved areas 
share also increased but more modestly, from 
18.6 percent to 24.0 percent. 

(3) While both GSEs improved their 
performance, they have lagged the primary 
market in providing affordable loans to low- 
income borrowers and underserved 
neighborhoods. Freddie Mac’s average 
performance, in particular, fell far short of 
market performance during the 1990s. Fannie 
Mae’s average performance was better than 
Freddie Mac’s during the 1993-2003 period 
as well as during the 1996-2003 period, 
which covers the period under HUD’s 
currently-defined housing goals. 

e Between 1993 and 2003, 12.2 percent of 
Freddie Mac’s mortgage purchases were for 
special affordable borrowers, compared with 
13.3 percent of Fannie Mae’s purchases, 15.4 
percent of loans originated by depositories, 
and 15.5 percent of loans originated in the 
conventional conforming market (without 
estimated B&C loans).268 

e Considering the underserved areas 
category for the 1996-2003 period, 22.0 
percent of Freddie Mac’s purchases financed 
properties in underserved neighborhoods, - 
compared with 24.0 percent of Fannie Mae’s 
purchases, 25.1 percent of loans originated 
by depositories, and 25.7 percent of loans 
originated in the conventional conforming 
market. 


(b.2) Performance of the GSEs During Recent 
Years 


The recent performance of the GSEs is 
examined for the four-year period between 
1999 and 2003 and then for 2001, 2002 and 
2003, which were the first three years that 
the GSEs operated under the higher goal 
targets established by HUD in the 2000 Rule. 
As explained below, the most interesting 
recent trend concerned Fannie Mae, which 
improved its performance during 2001-2003, 

at a time when the conventional conforming 
market was showing little change in 
affordable lending. 

(4) During the recent 1999-to-2003 period, 
both Fannie Mae and Freddie Mac fell 
significantly below the market in funding 
affordable loans. 

¢ Between 1999 and 2003, special 
affordable loans accounted for 15.1 percent of 
Fannie Mae’s purchases, 14.7 percent of 
Freddie Mac’s purchases, and 16.2 percent of 
loans originated in the market; thus, the 
“‘Fannie-Mae-to-market” ratio was 0.93 and 


268 Unless otherwise noted, the conventional 
conforming market data reported in this section 
exclude an estimate of B&C loans; the less-risky A- 
minus portion of the subprime market is included 
in the market definition. See Section E.7 and 
Appendix D for a discussion of primary market, 
definitions and the uncertainty surrounding 
estimates of the number of B&C loans in HMDA 
data. As noted there, B&C loans are much more 
likely to be refinance loans rather than home 
purchase loans. 


the “Freddie-Mac-to-market”’ ratio was also 
0.91. 

¢ During the same period, underserved. 
area loans accounted for 24.7 percent of 
Fannie Mae’s purchases, 23.1 percent of 
Freddie Mac’s purchases, and 26.2 percent of 
loans originated in the market; the ““Fannie- 
Mae-to-market” ratio was 0.94 and the 
“Freddie-Mac-to-market” ratio was only 
0.88,289 

(5) After experiencing declines from 1997 
to 1999, Fannie Mae’s affordable lending 
performance improved between 2000 and 
2003. 

e After declining from 23.0 percent in 
1997 to 20.4 percent in 1999, the share of 
Fannie Mae’s purchases financing properties 
in underserved areas jumped by three 
percentage points to 23.4 percent in 2000, 
and then increased further to 26.7 percent in 
2002 and 26.8 percent in 2003. 

e After declining from 13.2 percent in 
1998 to 12.5 percent in 1999, the share of 
Fannie Mae’s purchases going to special 
affordable loans rebounded to 13.3 percent in 
2000, 14.9 percent in 2001, 16.3 percent in 
2002 and 17.1 percent in 2003. 

(6) Freddie Mac’s performance on the two 
borrower-income categories improved 
between 2000 and 2002, but not as much as 
Fannie Mae’s performance. Freddie Mac’s 
performance on the underserved areas 
category increased substantially between 
2001 and 2002, but then declined between 
2002 and 2003. 

e The share of Freddie Mac’s single- 
family-owner business going to special 
affordable home loans increased from 9.2 in 
1997 to 14.7 percent in 2000 before falling to 
14.4 percent in 2001 and rising to 15.8 
percent in 2002 and 15.6 percent in 2003. 

e Freddie Mac’s purchases of underserved 
area loans increased at a modest rate from 
19.7 percent in 1997 to 22.3 percent in 2001, 
before jumping to 25.8 percent in 2002 and 
then dropping to 24.0 percent in 2003. 

(7) The long-standing pattern of Fannie 
Mae outperforming Freddie Mac was 
reversed during 1999 and 2000. But that 
pattern returned in 2001-2003 when Fannie 
Mae outperformed Freddie Mac on all three 
goals-qualifying categories. 

e Fannie Mae and Freddie Mac had 
practically the same performance in 1992 on 
the three housing goal categories—special 
affordable loans accounted for 6.3 percent of 
Fannie Mae’s purchases and 6.5 percent of 
Freddie Mac’s purchases, for a ‘““Fannie-Mae- 
to-Freddie-Mac’”’ ratio of 0.97. The 1992 ratio 
for underserved areas was also 0.98 and that 
for low-mod, 1.02. Reflecting Fannie Mae’s 
much better performance, the special 
affordable ‘‘Fannie-Mae-to-Freddie-Mac” 
ratio had risen to 1.27 by 1997, the 
underserved area ratio to 1.17, and the low- 
mod ratio to 1.10. 

e However, in 1999, the ‘‘Fannie-Mae-to- 
Freddie-Mac”’ ratio for each of the three 
goals-qualifying categories fell to slightly 
below one. 1999 was the first year since 1992 
that Freddie Mac had outperformed Fannie 


269 Fannie Mae had a particularly poor year 
during 1999. Therefore, the text also reports 
averages for 2000-2003, dropping the year 1999 (see 
Table A.13 in Section E.9). 


Mae in purchasing affordable home loans 
(although only by a very slight margin). 

e In 2000, Freddie Mac’s sharper increases 
in special affordable and low-mod purchases 
further reduced the “Fannie-Mae-to-Freddie- 
Mac” ratios for these two categories to 0.90 
and 0.96, respectively. Fannie Mae’s sharper 
increase in underserved areas funding 
resulted in the ‘‘Fannie-Mae-to-Freddie-Mac”’ 
ratio rising from slightly below one (0.98) in 
1999 to 1.06 in 2000. 

e Fannie Mae’s stronger performance 
during 2001-2003 returned the “‘Fannie-Mae- 
to-Freddie-Mac”’ ratios for special affordable 
and low-mod loans to above one (1.10 and 
1.09 respectively), indicating better 
performance for Fannie Mae in 2003. The 
ratio for the 
underserved area category increased to 1.12 
by 2003. 

(8) While Freddie Mac has consistently 
improved its performance relative to the 
market, it continued to lag the market in 
funding affordable home loans during 2001-— 
2003. 

e Unlike Fannie Mae, Freddie Mac had not 
made any progress through 1997 in closing 
its gap with the market. The ‘Freddie Mac- - 
to-market”’ ratio for the special affordable 
category actually declined from 0.63 in 1992 
to 0.59 in 1996. But Freddie Mac’s sharp 
improvement in special affordable purchases 
resulted in the ‘“‘Freddie-Mac-to-market”’ ratio 
rising to 0.89 by 2000. After declining from 
0.84 in 1992 to 0.79 in 1997, the ‘“‘Freddie- 
Mac-to-market” ratio for underserved areas 
had risen only modestly to 0.84 by the year 
2000. Thus, Freddie Mac’s improvements 
prior to 2001 allowed it to close its gap with 
the market, mainly for the special affordable 
category where its gap had been the widest. 

e During 2001, 2002 and 2003, Freddie 
Mac continued to close its gap with the 
market on the special affordable and low- 
mod categories. By 2003, these ‘‘Freddie- 
Mac-to-market” ratios were higher than in 
2000, although they both continued to fall 
below one: at 0.98 for both categories. 
Between 2002 and 2003, Freddie Mac’s 
market ratio for underserved areas fell from 
0.98 to 0.87 (24.0 percent for Freddie Mac 
and 27.6 percent for Fannie Mae). Thus, 
during 2003, Freddie Mac lagged the market 
on all three goals-qualifying categories. 

(9) Through 1998, Fannie Mae had 
significantly improved its performance 
relative to the market. But as a result of shifts 
in its purchases of affordable loans, Fannie 
Mae lagged the market even further in 2000 
than it had in some earlier years. During 
2001-2003, Fannie Mae again improved its 
performance relative to the market and, in- 
2003, Fannie Mae led the special affordable 
and low-mod markets but lagged the 
underserved areas market. 

e The above analysis and the. data reported 
under this specific finding (9) are based on 
the ‘“‘purchase year” approach for measuring 
GSE activity. The purchase year approach 
assigns GSE purchases of both prior-year 
(seasoned) and newly-originated mortgages to 
the calendar year in which they were 
purchased by the GSE; this results in an 
inconsistency with the HMDA-reported 
market data, which covers only newly- 
originated mortgages. Sections E.9 and E.10 
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also report the results of an alternative 
“origination year” approach that assigns GSE 
purchases to their year of origination, placing 
them on a more consistent basis with the 
HMDA-reported market data. The findings 
from the origination-year approach are 
discussed under specific finding (10). 

e Fannie Mae’s decline in performance 
during 1999 resulted in the “Fannie-Mae-to- 
market” ratio falling sharply to 0.74 for 
special affordable, to 0.81 for underserved 
areas and to 0.89 for low-mod. In 2000, 
Fannie Mae improved and reversed its 
declining trend, as the “Fannie-Mae-to-~ 
market” ratios increased to 0.80 for special 
affordable purchases, to 0.89 for underserved 
area purchases, and to 0.93 for low-mod 
purchases. 

e During 2001, Fannie Mae increased its 
special affordable percentage by 1.6 
percentage points to 14.9 percent, which was 
only 0.7 percentage point below the market’s 
performance of 15.6 percent. Fannie Mae 
increased its low-mod percentage from 40.8 
percent to 42.9 percent at the same time that 
the low-mod share of the primary market was 
falling from 43.9 percent to 42.9 percent, 
placing Fannie Mae at the market’s 
performance. Similarly, Fannie Mae 
increased its underserved area percentage 
from 23.4 percent in 2000 to 24.4 percent in 
2001 while the underserved area share of the 
primary market was falling from 26.2 percent 
to 25.2 percent, placing Fannie Mae at 0.8 
percentage point from the market’s 
performance. 

e During 2002, Fannie Mae continued to 
improve its performance on all three goals 
categories. Using the purchase-year approach 
to measure GSE performance, Fannie Mae 
slightly led the market on the special 
affordable category (16.3 percent for Fannie 
Mae and 16.1 percent for the market), led the 
market on the low-mod category (45.3 
percent for Fannie Mae compared with 44.6 
percent for the market), and led the market 
on the underserved area category (26.7 
percent for Fannie Mae versus 26.3 percent 
for the market). 

e During 2003, Fannie Mae’s further 
improvement resulted in Fannie Mae leading 
the special affordable market (17.1 percent 
for Fannie Mae compared with 15.9 percent 
for the market) and continuing to lead the 
low-mod market (47.0 percent for Fannie 
Mae compared with 44.6 percent for the 
market). During 2003, Fannie Mae lagged 
behind the underserved areas market (26.8 
percent for Fannie Mae compared with 27.6 
percent for the market). 

(10) This analysis addresses several 
technical issues involved in measuring GSE 
performance. The above analysis was based 
on the “purchase year” approach, as defined 
in (9) above. An alternative “origination 
year” approach has also been utilized, which 
assigns GSE purchases to their year of 
origination, placing them on a more 
consistent basis with the HMDA-reported 
market data. While the average results (e.g., 
1999-2003 GSE performance) are similar 
under the two reporting approaches, GSE 
performance in any particular year can be 
affected, depending on the extent to which 
the GSE has purchased goals-qualifying 
seasoned loans in that particular year. 


e The choice of which approach to follow 
particularly affected conclusions about 
Fannie Mae’s performance relative to the 
market in 2002 (but not in 2001). Under the 
origination-year approach, Fannie Mae 
lagged the market on all three housing goal 
categories during 2001 and on the 
underserved area category during 2002. In 
2002, Fannie Mae matched the market on the 
special affordable category and led the 
market on the low-mod category (45.5 
percent for Fannie Mae compared with 44.6 
percent of the market). 

e During 2003, the origination year 
approach gives the similar results as the 
purchase year approach—Fannie Mae led the 
special affordable and low-mod markets and 
lagged the underserved areas market. 


(b.3) The GSEs’ Funding of First-time 
Homebuyer Loans 


(11) The GSEs’ funding of first-time 
homebuyers has been compared to that of 
primary lenders in the conventional 
conforming market. Both Fannie Mae and 
Freddie lag the market in funding first-time 
homebuyers, and by a rather wide margin. 

e First-time homebuyers account for 27 
percent of each GSE’s purchases of home 
loans, compared with 38 percent for home 
loans originated in the conventional 
conforming market. 


(b.4) Performance of the GSEs Based on Total 
(Home Purchase and Refinance) Loans 


(12) The GSEs’ acquisitions of total loans 
(including refinance loans as well as home 
purchase loans) were also examined. The 
main results indicate (a) Freddie Mac has 
improved its performance but has 
consistently lagged the market in funding 
loans (home purchase and refinance) that 
qualify for the housing goals; and (b) Fannie 
Mae has not only improved its performance 
but matched the low-mod market in 2001 and 
2002 and led both the special affordable and 
low-mod markets in 2003. Fannie Mae, 
however, lagged the primary market in 
funding underserved areas during 2003. (See 
Table A.20 of Section E.10, which is based 
on the purchase-year approach for measuring 
GSE activity.) 

¢ 1999-2003. During the recent 1999-to- 
2003 period, both Fannie Mae and Freddie 
Mac fell significantly below the market in 
funding affordable total (home purchase and 
refinance) loans. Between 1999 and 2003, 
special affordable loans accounted for 14.0 
percent of Fannie Mae’s purchases, 13.2 
percent of Freddie Mac’s purchases, and 15.6 
percent of loans originated in the market; 
thus, the ‘“Fannie-Mae-to-market”’ ratio was 
0.93 and the “‘Freddie-Mac-to-market”’ ratio 
was 0.88 during this period. 

e During the same period, underserved 
‘area loans accounted for 23.8 percent of 
Fannie Mae’s purchases, 22.1 percent of 
Freddie Mac’s purchases, and 25.2 percent of 
loans originated in the market; thus, the 
“Fannie-Mae-to-market”’ ratio was 0.94 and 
the “‘Freddie-Mac-to-market” ratio was 
0.88.27 


270 As explained in Section E.9, deducting B&C 
loans from the market totals has more impact on the 
market percentages for total (both home purchase 
and refinance) loans than for only home purchase 


¢ 2002 and 2003. During 2002, the first of 
these two years of heavy refinancing, Fannie 
Mae’s performance was slightly above the 
market on the low-mod category and slightly 
below market performance on the special 
affordable and underserved areas categories; 
essentially, Fannie Mae matched the market 
on all three categories in 2002. In 2003, 
Fannie Mae led the market on the special 
affordable and low-mod categories and 
lagged the market on the underserved areas 
category. The 2003 “‘Fannie-Mae-to-market’’ 
ratios were 1.02 for special affordable loans, 
1.03 for low-mod loans, and 0.97 for 
underserved area loans. In 2003, the 
“‘Freddie-Mac-to-market” ratios were much 
lower: 0.86 for special affordable loans, 0.90 
for low-mod loans, and 0.82 for underserved 
area loans. 


(b.5) GSE Market Shares 


This analysis includes an expanded 
“market share” analysis that documents the 
GSEs” contribution to important segments of 
the home purchase and first-time homebuyer 
markets. 

(13) The GSEs account for a significant 
share of the total (government as well as 
conventional conforming) market for home 
purchase loans. However, the GSEs’ market 
share for each of the affordable lending 
categories is much less than their share of the 
overall market. 

¢ The GSEs’ purchases were estimated to 
be 46 percent of all home loans originated in 
metropolitan areas between 1999 and 2003 
but only 30 percent of loans originated for 
African-American and Hispanic borrowers, 
38 percent of loans originated for low-income 
borrowers, and 37 percent for properties in 
underserved areas. The GSEs’ market share 
for the various affordable lending categories 
increased during 2001-2003, but the above- 
mentioned pattern remained. 

¢ A study by staff from the Federal Reserve 
Board suggests that the GSEs have a much 
more-limited role in the affordable lending 
market than is suggested by the data 
presented above.?7! The Fed study, which 
combined market share, downpayment, and 
default data, concluded that the GSEs play a 
very minimal role in providing credit support 
and assuming credit risk for low-income and 
minority borrowers; for example, the study 
concluded that in 1995 the GSEs provided 
only four percent of the credit support going 
to African-Americans and Hispanic 
borrowers. 

¢ Section V of this study begins to 
reconcile these different results by examining 
the role of the GSEs in the first-time 
homebuyer market and the downpayment 
characteristics of mortgages purchased by the 
GSEs. 

(14) The market role of the GSEs appears 
to be particularly low in important market 
segments such as minority first-time 
homebuyers. 


loans. The effects of excluding B&C loans from the 
total market can be seen by comparing the third and 
sixth columns of data in Table A.19 in Section E.10. 

271 See Glenn B. Canner, Wayne Passmore, and 
Brian J. Surette, “Distribution of Credit Risk Among 
Providers of Mortgages to Lower-Income and 
Minority Homebuyers’ in Federal Reserve Bulletin, 
82(12): 1077-1102, December, 1996. 
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e Recent analysis has estimated that the 
GSEs’ share of the market for first-time 
African-American and Hispanic homebuyers 
was only 14.3 percent between 1999 and 
2001, or about one-third of their share (41.5 
percent) of all home purchases during that 
period. This analysis includes the total 
market, including government and 
~ conventional loans. 

e A similar market share analysis was 
conducted for the conventional conforming 
market. Between 1999 and 2001, the GSEs’ 
purchases accounted for 56.6 percent of all 
home loans originated in the conventional 
conforming market of both metropolitan 
areas and non-metropolitan areas. Their 
purchases of first-time homebuyer loans, on 
the other hand, accounted for only 39.8 
percent of all first-time homebuyer loans 
originated in that market. 

e The GSEs have funded an even lower 
share of the minority first-time homebuyer 
market in the conventional conforming 
market. Between 1999 and 2001, the GSEs 
purchases of African-American and Hispanic 
first-time homebuyer loans represented 30.9 
percent of the conventional conforming 
market for these loans. Thus, while the GSEs. 
have accounted for 56.6 percent of all home 


loans in the conventional conforming market, 


they have accounted for only 30.9 percent of 
loans originated in that market for African- 
American and Hispanic first-time 
homebuyers. 

(15) A noticeable pattern among the lower- 
income-borrower loans purchased by the 
GSEs is the predominance of loans with high 
downpayments. This pattern of purchasing 
mainly high downpayment loans is one 
factor explaining why the Fed study found 
such a smal] market role for the GSEs. It may 
be the explanation for the small role of 
Fannie Mae and Freddie Mac in the first-time 
homebuyer market. Further study of this 
issue is needed. 

e During 2001 and 2002, approximately 50 
percent of Fannie Mae’s special affordable, 
low-mod, and underserved areas loans had 
downpayments of at least 20 percent, a 
percentage only slightly smaller that the 
corresponding percentage (53 percent) for all 
Fannie Mae’s home loan purchases. Similar 
patterns of above-20-percent downpayments 
on goals-qualifying loans were evident in 
Freddie Mac’s 2001, 2002, and 2003 
purchases, as well as in prior years for both 
GSEs. During 2003, Fannie Mae’s high 
downpayment share of their special 
affordable purchases dropped to 45 percent 
while the patterns for Fannie Mae’s low-mod 
and underserved area purchases did not 
change, remaining about 50 percent. 


(b.6) Additional Findings 


This analysis examines two additional 
topics related to minority first-time 
homebuyers and the use of HMDA data for 
measuring the characteristics of loans 
originated in the conventional conforming 
market. 

(16) The share of the GSEs’ purchases for 
minority first-time homebuyers was much 
less than the share of newly-originated 
mortgages in the conventional conforming 
market for those homebuyers. 

e Between 1999 and 2001, minority first- 
time homebuyers accounted for 6.6 percent 


of Fannie Mae’s purchases of home loans, 5.8 
percent of Freddie Mac’s purchases, and 10.6 
percent of home loans originated in the 
conventional conforming market. For this 
subgroup, Fannie Mae’s performance is 62 
percent of market performance, while 
Freddie Mac’s performance is 55 percent of 
market performance. 

(17) Some studies have concluded that 
HMDA data overstate the share of market 
loans going to low-income borrowers and 
underserved areas. This analysis does not 
support that conclusion. 

e This compares the low-income and 
underserved areas characteristics of the 
GSEs’ purchases of newly-originated 
(“‘current-year”’) loans as reported both by the 
GSEs” own data and by HMDA data.272 For 
recent years, HMDA data on loans sold to the 
GSEs do not always have higher percentages 
of low-income and underserved areas loans 
than the GSEs’ own data on their purchases 
of newly-originated mortgages. For example, 
from 1996-2003, both HMDA and Fannie 
Mae reported that special affordable loans 
accounted for about 13 percent of Fannie 
Mae’s purchases of newly-originated loans. 
HMDA reported a 22.6 underserved areas 
percentage for Fannie Mae, which was rather 
similar to the underserved areas percentage 
(23.1 percent) reported by Fannie Mae itself. 
Given that similar patterns were observed for 
Freddie Mac’s mortgage purchases, it appears 
that there is no upward bias in the HMDA- 
based market benchmarks used in this study. 


7. Definition of Primary Market 


Conventional Conforming Market. The 
market analysis section is based mainly on 
HMDA data for mortgages originated in the 
conventional conforming market of 
metropolitan areas during the years 1992 to 
2003. Only conventional loans with a 
principal balance less than or equal to the 
conforming loan limit are included; the 
conforming loan limit was $322,700 in 
2003—these are called ‘‘conventional 
conforming loans.”’ The GSEs’ purchases of 
FHA-insured, VA-guaranteed, and Rural 


‘Housing Service loans are excluded from this 


analysis. The conventional conforming 
market is used as the benchmark against 
which to evaluate the GSEs because that is 
the market definition Congress requires that 
HUD consider when setting the affordable 
housing goals. However, as discussed in _ 
Section II, some have questioned whether 
lenders in the conventional market are doing 
an adequate job meeting the credit needs of 
minority borrowers, which suggests that this 
market provides a low benchmark.?73 


272 Tn this comparison, a higher special affordable 
percentage for HMDA-reported mortgage 
originations that lenders report as also being sold 
to the GSEs—as compared with the special 
affordable percentage for newly-originated 
mortgages that the GSEs report as being actually 
purchased by them—would suggest that HMDA 
market data are biased; that is, in this situation, the 
special affordable percentage for all mortgage 
originations reported in HMDA would likely be 
larger than the special affordable percentage for all 
new mortgage originations, including those not 
reported in HMDA as well as those reported in 
HMDA. 

273 The market definition in this section is 
narrower than the “Total Market” data presented 


Manufactured Housing Loans. Both GSEs 
have raised questions about whether loans on 
manufactured housing should be excluded 
when comparing the primary market with the 
GSEs. The GSEs purchase these loans, but 
they have not played a significant role in the 
manufactured housing loan market. As 
emphasized by HUD in its 2000 GSE Rule, ° 
manufactured housing is an important source 
of home financing for low-income families 
and for that reason, should be included in 
any analysis of affordable lending. However, 
fer comparison purposes, data are also 
presented for the primary market defined 
without manufactured housing loans. 
Because this analysis focuses on 
metropolitan areas, it does not include the 
substantial number of manufactured housing 
loans originated in non-metropolitan areas. 

Subprime Loans. Both GSEs also raised 
questions about whether subprime loans ~ 
should be excluded when comparing the 
primary market with their performance. In its 
final 2000 GSE Rule, HUD argued that . 
borrowers in the A-minus portion of the 
subprime market could benefit from the 
standardization and lower interest rates that 
typically accompany an-active secondary 
market effort by the GSEs. A-minus loans are 
not nearly as risky as B&C loans and the 
GSEs have already started purchasing A- 
minus loans (and likely the lower “‘B” grade 
subprime loans as well). The GSEs 
themselves have mentioned that a large 
portion of borrowers in the subprime market 
could qualify as ‘‘A credit.” This analysis 
includes the A-minus portion of the 
subprime market, or conversely, excludes the 


B&C portion of that market. 


Unfortunately, HMDA does not identify 
subprime loans, much less separate them into 
their A-minus and B&C components.274 
Randall M. Scheessele at HUD has identified 
approximately 200 HMDA reporters that 
primarily originate subprime loans and 
account for about 60—70 percent of the 
subprime market.275 To adjust HMDA data 
for B&C loans, this analysis follows HUD’s 
2000 Rule which assumed that the B&C 
portion of the subprime market accounted for 
one-half of the loans originated by the 
subprime lenders included in Scheessele’s 
list.276 As shown below, the effects of 


earlier in Tables A.1 and A.2, which included all 
home loans below the conforming loan limit, that 
is, government loans as well as conventional 
conforming loans. The market share analysis 
reported in Section E.12 also examine the GSEs’ 
role in the overall market. _ 

274 And there is some evidence that many 
subprime loans are not even reported to HMDA, 
although there is nothing conclusive on this issue. 
See Fair Lending/CRA Compass, June 1999, p. 3. 

275 The list of subprime lenders as well as 
Scheessele’s list of manufactured housing lenders 
are available at http://www.huduser.org/ 
publications/hsgfin.html. 

276 The one-half estimate is conservative as some 
observers estimate that B&C loans account for only 
30—40 percent of the subprime market. However, 
varying the B&C share from 50 percent to 30 percent 
does not significantly change the following analysis 
of home purchase loans because subprime loans are 
mainly for refinance purposes. Overstating the 
share of B&C loans in this manner also allows for 
any differences in HMDA reporting of different 
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adjusting the various market percentages for 
B&C loans are minor mostly because the 
analysis in this section focuses on home 
purchase loans, which historically have 
accounted for less than one quarter of the 
mortgages originated by subprime lenders— 
the subprime market is mainly a refinance 
market.?77 

Lender-Purchased Loans in HMDA. When 
analyzing HMDA data, Fannie Mae includes 
in its market totals those HMDA loans 
identified as having been purchased by the 
reporting lender, above and beyond loans 
that were originated by the reporting 
lender.278 Fannié Mae contends that there are 
a subset of loans originated by brokers and 
subsequently purchased by wholesale 
lenders that are neither reported by the 
brokers nor the wholesale lenders as 
originations but are reported by the 
wholesale lenders as purchased loans. 
According to Fannie Mae, these HMDA- 
reported purchased loans should be added to 
HMDA-reported originated loans to arrive at 
an estimate of total mortgage originations. 

This rule’s market definition includes only 
HMDA-reported originations; purchased 
loans are excluded from the market 
definition. While some purchased loans may 
not be reported as originations in HMDA (the 
Fannie Mae argument), there are several 
reasons for assuming that most HMDA- 
reported purchased loans are also reported in 
HMDA as market originations. First, Fed staff 
have told HUD that including purchased 
loans would result in double counting 
mortgage originations.?79 Second, 
comparisons of HMDA-reported FHA data 
with data reported by FHA supports.the 
Fed’s conclusion. For instance, FHA’s own 
data indicate that during 2001 FHA insured 
752,319 home purchase loans in 
metropolitan areas; the sum of HMDA- 
reported purchased home loans and HMDA- 
reported originated home loans in 
metropolitan areas alone. yields a much 
higher figure of 845,176 FHA-insured loans 
during 2001.28° While these calculations are 


types of loans—for example, if B&C loans account 
for 35 percent of all subprime loans, then assuming 
that they account for 50 percent is equivalent to 
assuming that B&C loans are reported in HMDA at 
70 percent of the rate of other loans. 

277 The reductions in the market shares are more 
significant for total loans, which include refinance 
as well as home purchase loans; for data on total 
loans, see Table A.19 in Section 10. Subprime 
lenders have been focusing more on home purchase 
loans recently. The home purchase share of loans 
originated by the subprime lenders in Scheessele’s 
list increased from 26 percent in 1999 to 36 percent 
in 2000 before dropping to about 30 percent during 
the heavy refinancing years of 2001 and 2002. 

278 Tn 2001 (2002), lenders reported in HMDA that 
they purchased 851,735 (906,684) conventional 
conforming, home purchase loans in metropolitan 
areas; this compares with 2,763,230 (2,929,197) 
loans that these same lenders reported that they 
originated in metropolitan areas. 

279 See Randall M. Scheessele, HMDA Coverage of 
the Mortgage Market, Housing Finance Working 
Paper No. HF-007. Office of Policy Development 
and Research, U.S. Department of Housing and 
Urban Development, July, 1998. 

280 In this example, HMDA-reported purchased 
loans insured by FHA have been reduced from 
411,930 to 100,251 by a procedure that accounts for 
missing data and overlapping purchased and 


for the FHA market (rather than the 
conventional market), they suggest that 
including HMDA-reported purchased loans 
in the market definition would overstate 
mortgage origination totals. Third, Abt 
Associates surveyed nine wholesale lenders 
and questioned them concerning their 
guidelines for reporting in HMDA loans 
purchased from brokers. Most of these 
lenders said brokered loans were reported as 
originations if they [the wholesale tender] 
make the credit decision; this policy is 
consistent with the Fed’s guidelines for 
HMDA reporting. Abt Associates concluded 
that “brokered loans do seem more likely to 
be reported as originations * * *.’’ 281 
Finally, it should be noted that including 
purchased loans in the market definition 
does not significantly change the goals- 
qualifying shares of the market, mostly 
because borrower income data are missing for 
the majority of purchased loans. In addition, 
the low-income and underserved area shares 
for purchased and originated loans are rather 
similar. In 2001, the following differences in 
shares for the conventional conforming home 
purchase market were obtained for purchased 
and originated loans: Low-income (25.8 
percent for purchased loans, 28.3 percent for 
market originations), low-mod income (41.3 
percent, 43.2 percent), and underserved areas 


' (24.2 percent, 25.8 percent). The comparisons 


were also similar for 2002.282 


8. Technical Issues; Using HMDA Data To 
Measure the Characteristics of GSE Purchases 
and Mortgage Market Originations 283 


This section discusses important technical 
issues concerning the use of HMDA data for 
measuring the GSEs’ performance relative to 


# the characteristics of mortgages originated in 


the primary market. The first issue concerns 
the reliability of HMDA data for measuring 
the borrower income and census tract 
characteristics of loans sold to the GSEs. 
Fannie Mae, in particular, has contended that 
HMDA data understates the percentages of its 
business that qualify for the three housing 
goals. In its comments on the proposed 2000 
Rule, Fannie Mae questioned HUD’s reliance 
on HMDA data for measuring its 
performance. As discussed below, HMDA 
data on loans sold to the GSEs do not include 
prior-year (seasoned) loans that are sold to 


originated loans. See Harold L. Bunce, The GSEs’ 
Funding of Affordable Loans: A 2000 Update, 
Working Paper HF-013, Office of Policy 
Development and Research, HUD, April 2002, for 
an alternative analysis showing that a market 
estimate based on adding HMDA-reported 
purchased loans to HMDA-reported originations 
would substantially overstate the volume of FHA 
mortgage originations in metropolitan areas. 

261 See Chapter III, ‘Reporting of Brokered and 
Correspondent Loans under HMDA”, in Exploratory 
Study of the Accuracy of HMDA Data, by Abt 
Associates Inc. under contract for the Office of 
Policy Development and Research, HUD, February 
12, 1999, page 18. 

282 The percentage shares for purchased loans are 
obtained after elitninating purchased loans without 
data and purchased loans that overlap with 
originated loans. The calculations included 138,536 
purchased loans for 2001 and 182,290 purchased 
loans for 2002. 

283 Readers not interested in these technical 
issues may want to proceed to Section E.9, which 
compares GSE performance to the primary market. 


the GSEs. Since about one-fourth of GSE 
purchases in any particular year involve 
loans originated in prior years, HMDA data 
will not provide an.accurate measure of the 
goals-qualifying characteristics of the GSEs’ 
total purchases when the characteristics of 
prior-year loans differ from those of newly- 
originated, current-year loans. 

A related issue concerns the appropriate 
definition of the GSE data when making 
annual comparisons of GSE performance 
with the market. On the one hand, the GSE 
annual data can be expressed on a purchase- 
year basis, which means that all GSE 
purchases in a particular year would be 
assigned to that particular year. 
Alternatively, the GSE annual data can be 


-expressed on an origination-year basis, which 


means that GSE purchases in a particular 
year would be assigned to the calendar year 
that the GSE-purchased mortgage was 
originated; for example, a GSE’s purchase 
during 2001 of a loan originated in 1999 
would be assigned to 1999, the year the loan 
was originated. These two approaches are 
discussed further below. 

A final technical issue concerns the 
reliability of HMDA for measuring the 
percentage of goals-qualifying loans in the 
primary market. Both GSEs refer to findings 
from a study by Jim Berkovec and Peter Zorn 
concerning potential bias in HMDA data.284 
Based on a comparison of the borrower and 
census tract characteristics between Freddie- 
Mac-purchased loans (from Freddie Mac’s 
own data) and loans identified in 1993 
HMDA data as sold to Freddie Mac, Berkovec 
and Zorn conclude that HMDA data overstate 
the percentage of conventional conforming 
loans originated for lower-income borrowers 
and for properties located in underserved 
census tracts. If HMDA data overstate the 
percentage of goals-qualifying loans, then 
HUD’s market benchmarks (which are based 
on HMDA data) will also be overstated. Fhe 
analysis below does not support the Berkovec 
and Zorn findings—it appears that HMDA 
data do not overstate the share of goals- 
qualifying loans in the market. The 
discussion below of the GSEs’ purchases of 
prior-year and current-year loans also 
highlights the strategy of purchasing 
seasoned loans that qualify for the housing 
goals. The implications of this strategy for 
understanding recent shifts in the relative 
performance of Fannie Mae and Freddie Mac 


_are discussed below in Section E.9. 


a. GSEs’ Purchases of “‘Prior-Year’’ and 
“Current-Year’’ Mortgages 


There are two sources of loan-level 
information about the characteristics of , 
mortgages purchased by the GSEs—the GSEs 
themselves and HMDA data. The GSEs 
provide detailed data on their mortgage 
purchases to HUD on an annual basis. As 
part of their annual HMDA reporting 
responsibilities, lenders are required to 
indicate whether their new mortgage 
originations or the loans that they purchase 
(from affiliates and other institutions) are 
sold to Fannie Mae, Freddie Mac or some 


284 See Jim Berkovec and Peter Zorn, ‘““How 
Complete is HMDA? HMDA Coverage of Freddie 
Mac Purchases,” The Journal of Real Estate 
Research, Vol. II, No. 1, Nov. 1, 1996: 
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other entity. There have been numerous 
studies by HUD staff and other researchers 
that use HMDA data to compare the borrower 
and neighborhood characteristics of loans 
sold to the GSEs with the characteristics of 
all loans originated in the market. One 
question is whether HMDA data, which is 
widely available to the public, provides an 
accurate measure of GSE performance, as ~ 
compared with the GSEs’ own data.285 


285 For another discussion of this issue, see 
Randall M. Scheessele, HMDA Coverage of the 
Mortgage Market, Housing Finance Working Paper 
HF-007, Office of Policy Development and 
Research, Department of Housing and Urban 
Development, July 1998. Scheessele reports that 
HMDA data covered 81.6 percent of the loans 
acquired by Fannie Mae and Freddie Mac in 1996. 
The main reason for the under-reporting of GSE 
acquisitions is a few large lenders failed to report 
the sale of a significant portion of their loan 
originations to the GSEs. Also see the analysis of 
HMDA coverage by Jim Berkovec and Peter Zorn. 
“Measuring the Market: Easier Said than Done,” 
Secondary Mortgage Markets. McLean VA: Freddie 
Mac, Winter 1996, pp. 18-21; as well as the 
Berkovec and Zorn study cited in the above 
footnote. 


Fannie Mae has argued that HMDA data 
understate its past performance, where 
performance is defined as the percentage of 
Fannie Mae’s mortgage purchases accounted 
for by one of the goal-qualifying categories. 
As explained below, over the past six years, 
HMDA has provided rather reliable national- 
level information on the goals-qualifying 
percentages for the GSEs’ purchases of 


“current-year”’ (i.e., newly-originated) loans, 


but not for their purchases of “‘prior-year’’ 
loans.286 

In any given calendar year, the GSEs can 
purchase mortgages originated in that 
calendar year or mortgages originated in a 
prior calendar year. In 2001 and 2002, for 
example. purchases of prior-year mortgages 
accounted for approximately 20 percent of 


286 Between 1993 and 1996, the GSEs’ purchases 
of prior-year loans were not as targeted as they were 
after 1996; thus, during this period, HMDA 
provided reasonable estimates of the goals- 
qualifying percentages of the GSEs’ purchases of all 
(both current-year and prior-year) loans, with a few 
exceptions (see Table A.11). 


the home loans purchased by each GSE.287 
HMDA data provide information mainly on 
newly-originated mortgages that are sold to 
the GSEs—that is, HMDA data on loans sold 
to the GSEs will not include many of their 
purchases of prior-year loans. The 
implications of this for measuring GSE 
performance can be seen in Table A.11, 
which provides annual data on the borrower 
and census tract characteristics of GSE 
purchases, as measured by HMDA data and 
by the GSEs’ own data. Table A.11 divides 
each of the GSEs’ goals-qualifying 
percentages for a particular acquisition year 
into two components, the percentage for 
“prior-year” loans and the percentage for 
“current-year” loans. 

BILLING CODE 4210-27-P 


287 The “prior-year” share dropped to 16 percent 
during the heavy refinancing year of 2003. During 
the 1990s, the GSEs increased their purchases of 
seasoned loans; see Paul B. Manchester, Goal 
Performance and Characteristics of Mortgages 
Purchased by Fannie Mae and Freddie Mac, 1998- 
2000, Housing Finance Working Paper No. HF-015, 
Office of Policy Development and Research, HUD, 
May 2001. 
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Annual Trends in GSE Purchases and Single-Family Lending in Metropolitan Areas 
Goal-Qualifying Home Purchase Mortgages, 1992-2003 


Fannie Mae Data HMDA Data Freddie Mac Data 
Prior Current i Current 


Notes: The Fannie Mae and Freddie Mac data for their purchases of “Prior Year" mortgages, “Current Year" mortgages, and "All" mortgages are from the loan- 
level data that they provide to HUD. All mortgages are conventional conforming home purchase mortgages. The "HMDA Data for (GSE)" are those mortgages 
that HMDA identifies as being sold to the GSEs. The Conforming Market data are from HMDA data. Mortgages with a loan amount greater than six times 
borrower income are excluded for the purposes of the low- and moderate-income and special affordable analyses. In both the GSE and market analyses, 
mortgages classified as special affordable include mortgages from very-low-income borrowers and low-income borrowers living in low-income census tracts. 
Because missing value percentages differ between GSE and HMDA data, mortgages with missing data are excluded from both the GSE and market data. 


' The adjustment assumes that B&C loans represent one-half of the subprime market. The adjustment for home purchase loans is small because subprime 
(B&C) loans are mainly refinance loans. For further discussion, see text. z 


/ 
Conforming 
HMDA Data Market j 
Tract Characteristics Year Year “All Fannie Mae Year Year All Freddie Mac Loans') = 
1992 6.5 10.4 
1993 8.3 8.2 8.8 53 2°95 73 78 12.6 
1994 9.7 10.9 10.7 11.4 “aa 8.2 8.2 9.2 14,1 (o3 
; 1995 13.4 11.0 11.4 10.5 9.3 8.3 8.4 8.9 14.4 — 
1996 10.8 10.3 10.4 | 10.5 8.5 8.9 8.8 9.4 15.0 Poe 
1997 ~ 16.1 10.3 11.7 10.5 9.3 9.1 9.2 9.4 15.1 os 
1998 18.1 12.0 13.2 10.7 12.1 11.4 11.5 9.7 15.4 = 
- 1999 12.1 12.6 12.5 12.5 13.2 12.7 12.8 12.6 17.0 a 
2000 ~ 13.5 13.2 13.3 13.7 17.9 13.4 14.7 13.3 16.6 
2001 18.1 14.2 14.9 13.4 17.9 13.3 14.4 12.3 15.6 a 
2002 18.8 15.8 16.3 15.5 15.8 15.8 15.8 14.5 16.1 Po 
2003 18.7 16.8 17.1 16.3 17.4 15.3 156: Bs 15.9 
Median I 
1992 29.2 ; 28.7 34.4 ; 
1993 30.8 33.8 33.5 35.0 25.2 32.5 31.9 32.3 38.9 
1994 36.1 39.4 38.8 40.1 32.0 34.1 33.7 35.6 41.8 
; 1995 39.0 . 38.2 38.3 37.1 34.2 - 32.5 32.8 33.9 41.4 wo 
1996 36.0 37.3 37.0 37.7 32.3 34.1 33.7 35.3 
1997 42.3 37.0 38.3 37.5 34.2 34.8 34.7 35.4 42.1 be 
1998 45.9 39.6 40.9 38.1 36.9 37.7 37.6 36.2 42.8 
1999 38.0 40.6 40.0 40.2 39.4 41.2 40.8 41.0 44.8 
2000 39.8 41.1 40.8 42.0 47.3 40.9 42.7 41.3 43.9 
2001 45.3 42.3 42.9 41.5 43.8 40.5 41.3 39.2 42.9 
2002 45.3 45.4 45.3 45.6 42.4 44.4 44.0 43.5 44.6 
2003 47.0 47.0 47.0 46.5 45.7 43.5 43.8 41.7 44.6 a 
Underserved Areas f 
1992 18.3 18.6 23:2 
1993 23.8 19.3 20.3 18.2 19.4 18.0 18.2 21.9 
. 1994 26.5 23.5 24.2 22.5 21.0 19.2 19.6 19.2 24.3 
1995 27.4 23.8 24.6 22.8 22.3 19.2 19.9 19.1 25.4 
1996 23.4 21.8 22.3 21.6 22.2 18.9 19.6 19.0 24.9 
1997 29.1 20.6 ~- 23.0 221° 19.1 19.7 ° 18.6 24.8 
1998 28.3 20.8 22.7 19.6 21.9 19.3 19.8 17.4 24.2 
1999 21.9 20.0 20.4 20.3 23.1 ~ 20.3 20.9 19.3 25.2 
2000 26.6 22.4 23.4 22.5 23.9 21.2 22.0 20.9 26.2 
’ 2001 28.3 23.3 24.4 22.0 25.7 21.3 22.3 19.5 25.2 ; 
2002 : 32.7 25.5 26.7 24.6 29.4 25.0 25.8 21.4 26.3 
: 2003 29.5 26.3 26.8 25.5 28.0 23.4 24.0 "90:3 27.6 
| 
| 
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Consider Fannie Mae’s special affordable 
purchases in 2002. According to Fannie 
Mae’s own data, 16.3 percent of its purchases 
during 2002 were special affordable loans. 
According to HMDA data, only 15.5 percent 
of loans sold to Fannie Mae fell into the 
special affordable category. In this case, 
HMDA data underestimate the special 
affordable share of Fannie Mae’s purchases 
during 2002. What explains these different 
patterns in the GSE and HMDA data? The 
reason that HMDA data underestimate the 
special affordable percentage of Fannie Mae’s 
2002 purchases can be seen by disaggregating 
Fannie Mae’s purchases during 2002 into 
their prior-year and current-year 
components. Table A.11 shows that the . 
overall figure of 16.3 percent for special 
affordable purchases is a weighted average of 
18.8 percent for Fannie Mae’s purchases 
during 2002 of prior-year mortgages and 15.8 
percent for its purchases of current-year 
purchases. The HMDA-reported figure of 15.5 
percent is based mainly on newly-mortgaged 
(current-year) loans that lenders reported as 
being sold to Fannie Mae during 2002. The 


288 Freddie Mac’s underserved area figures for 
2002 and 2003 showed particularly large 
discrepancies. As shown in Table A.11, Freddie 
Mac reported that 25.0 (23.4) percent of the current- 
year loans it purchased during 2002 (2003) financed 
properties in underserved areas, a figure much . 
higher than the 21.4 (20.3) percent that HMDA 
reported as underserved area loans sold to Freddie 
Mac during 2002. These discrepancies are the 
largest in Table A.11, and it is not clear what 
explains them. This downward bias for HMDA data, 
is the opposite of that suggested by Berkovec and 
Zorn, who argued that affordability percentages 
from HMDA data are biased upward. 


HMDA figure is similar in,concept to the 
current-year percentage from the GSEs’ own 
data. And the HMDA figure and the GSE 
current-year figure are practically the same in 
this case (15.5 versus 15.8 percent). Thus, the 
relatively large share of special affordable 
mortgages in Fannie Mae’s purchases of 
prior-year mortgages explains why Fannie 
Mae’s own data show an overall (both prior- 
ear and current-year) percentage of special 
affordable loans that is higher than that 
reported for Fannie Mae in HMDA data. 


b. Reliability of HMDA Data 


With the above explanation of the basic 
differences between GSE-reported and 
HMDA-reported loan information, issues 
related to the reliability of HMDA data can 
now be discussed. Table A.12 presents the 
same information as Table A.11, except that 
the data are aggregated for the years 1993-5, 
1996-2003, and 1999-2003. Comparing 
HMDA-reported data on GSE purchases with 
GSE-reported current-year data suggests that, 
on average, HMDA data have provided 
reasonable estimates of the goals-qualifying 
percentages for the GSEs’ current-year 


purchases (with the exception of Freddie 
Mac’s underserved area loans, as discussed 
below). For example, Fannie Mae reported 
that 13.7 percent of the current-year loans it 
purchased between 1996 and 2003 were for 
special affordable borrowers. In their HMDA 
submissions, lenders reported a nearly 
identical figure of 13.4 percent for the special 
affordable share of loans that they sold to 
Fannie Mae. The corresponding numbers for 
Freddie Mac were 12.8 percent reported by 
them and 12.T percent reported by HMDA. 
During the same period, both Fannie Mae 
and HMDA reported that approximately 23 
percent of current-year loans purchased by 
Fannie Mae financed properties in 
underserved areas. However, Freddie Mac 
reported that 21.3 percent of the current-year 
loans it purchased between 1996 and 2003 
financed properties in underserved areas, a 
figure somewhat higher than the 19.6 percent 
that HMDA reported as underserved area 
loans sold to Freddie Mac during that 
period.288 
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The facts that the Fannie Mae and HMDA 
figures for special affordable, low-mod and 
underserved area loans are similar, and: that 
the Freddie Mac discrepancies are the result 
of Freddie Mac reporting higher percentages 
than HMDA, suggest that the Berkovec and 
Zorn conclusions about HMDA being upward 
biased are wrong.?®9 For the 1996-to-2003 
period, the discrepancies reported in Table 
A.11 as well as Table A.12 are mostly 
consistent with HMDA being biased in a 
downward direction, not an upward 
direction as Berkovec and Zorn contend.29° 
In particular, the Freddie-Mac-reported 
underserved area percentage (as well as its 
special affordable percentage) being larger 
than the HMDA-reported underserved area 
percentage suggests a downward bias in 
HMDA. The more recent and complete 
(Fannie Mae data as well as Freddie Mac 
data) analysis does not support the Berkovec 
and Zorn finding that HMDA overstates the 
goals-qualifying percentages of the market.29! 


c. Purchase-Year Versus Origination-Year 
Reporting of GSE Data 


In comparing the GSEs’ performance to the 
primary market, HUD has typically expressed 
the GSEs’ annual performance on a purchase- 
year basis. That is, all mortgages (including 
both current-year mortgages and prior-year 
mortgages) purchased by a GSE in a 
particular year are assigned to the year of 
GSE purchase. The approach of including a 
GSE’s purchases of both “‘current-year”’ and 
“‘prior-year’’ mortgages gives the GSE full 


289 The data in Table A.12 that support Berkovec 
and Zorn are the 1993-95 special affordable and 
low-mod data (particularly for Freddie Mac) that 
show HMDA over reporting percentages by more 
than a half-percentage point, Otherwise, the data in 
Table A.12, as well as Table A.11, do not present 
a picture of HMDA’s having an upward bias in 
reporting targeted loans. In fact, the recent years’ 
data suggest a downward bias in HMDA’s reporting 
of targeted loans. 

290 Of course, on an individual year basis, the 
GSEs’ current-year data can differ significantly from 
the HMDA-reported data on GSE purchases. The 
other annual data reported in Table A.11 show a 
mixture of results—in some cases the HMDA 
percentage is larger than the GSE “current year” 
percentage (e.g., Fannie Mae’s special affordable 
purchases in 2000) while in other cases the HMDA 
percentage is smaller than the GSE current year 
percentage (e.g., Freddie Mac’s special affordable 
purchases in recent years). As noted in the text, the 
differential is typically in the opposite direction to 
“that predicted by Berkovec and Zorn, particularly 
on the underserved areas category. 

291 Table A.12 also includes aggregates for the 
more recent period, 1999~2003. The ratios of 
HMDA-reported-to-GSE-reported averages for this 
sub-period are similar to those reported for 1996— 
2003. 


credit for their purchase activity in the year 
that the purchase actually takes place; this 
approach is also consistent with the statutory 
requirement for measuring GSE performance 
under the housing goals. However, this 
approach results in an obvious “‘apples to 
oranges” problem with respect to the HMDA- 
based market data, which include only 
newly-originated mortgages (i.e., current-year 
mortgages). To place the GSE and market 
data on an “apples to apples” basis, HUD has 
also used an alternative approach that 
expresses the GSE annual data on an 
origination-year basis. In this case, all 
purchases by a GSE in any particular year 
would be fully reported but they would be 
allocated to the year that they were 
originated, rather than to the year they were 
purchased. Under this approach, a GSE’s data 
for the year 2000 would not only include that 
GSE’s purchases during 2000 of newly- 
originated mortgages but also any year-2000- 
originations purchased in later years (i.e., 
during 2001, 2002 and 2003 in this analysis). 
This approach places the GSE and the market 
data on a consistent, current-year basis. In 
the above example, the market data would 
present the income and underserved area 
characteristics of mortgages originated in 
2000, and the GSE data would present the 
same characteristics of all year-2000- 
mortgages that the GSE has purchased to date 
(i.e., through year 2003).292 

Below, results will be presented for both 
the purchase-year and origination-year 
approaches. Following past HUD studies that 
have compared GSE performance with the 
primary market, most of the analysis in this 
section reports the GSE data on a purchase- 
year basis; however, the main results are 
repeated with the GSE data reported on an 
origination-year basis. This allows the reader 
to compare any differences in findings about 
how well the GSEs have been doing relative 
to the market. 


292 Under the origination-year approach, GSE 
performance for any specific origination year (say 
year 2000) at the end of a particular GSE purchase 
year (say year 2003) is subject to-change in the 
future years. Table A.16 (in Section E.9 below) 
reports that 13.7 percent of year-2000 mortgage 
originations that Fannie Mae purchased through 
year 2002 qualify as special affordable; the special 
affordable share for the market was 16.6 percent in 
2000, which indicates that, to date, Fannie Mae has 
lagged the primary market in funding special 
affordable mortgages originated during 2000. 
However, Fannie Mae’s special affordable 
performance could change in the future as Fannie 
Mae continues to purchase year-2000 originations 
during 2004 and the following years. Of course, 
whether Fannie Mae’s future purchases result in it 
ever leading the 2000-year market is not known at 
this time. 


9. Affordable Lending by the GSEs: Home 
Purchase Loans 


This section compares the GSEs’ affordable 
lending performance with the primary 
market for the years 1993-2003. The analysis 
in this section begins by presenting the GSE 
data on a purchase-year basis. As discussed 
above, the GSE data that are reported to HUD 
include their purchases of mortgages 
originated in prior years as well as their 
purchases of mortgages originated during the 
current year. The market data reported by 
HMDA include only mortgages originated in 
the current year. This means that the GSE- 
versus-market comparisons are defined 


~ somewhat inconsistently for any particular 


calendar year. Each year, the GSEs have 
newly-originated loans available for 
purchase, but they can also purchase loans 
from a large stock of seasoned (prior-year) 
loans currently being held in the portfolios 
of depository lenders. One method for 
making the purchase-year data more 
consistent is to aggregate the data over 
several years, instead of focusing on annual 
data. This provides a clearer picture of the 
types of loans that have been originated and 
are available for purchase by the GSEs. This 
approach is taken in Tables A.14 and A.15, 
which are discussed below. Another method 
for making the GSE and market data 
consistent is to express the GSE data on an 
origination-year basis; that approach is taken 
in Table A.16, which is discussed after 
presenting the annual results on a purchase- 
year basis. 


a. Longer-Term Performance, 1993-2003 and 


Table A.13 summarizes the funding of 
goals-qualifying mortgages by the GSEs, 
depositories and the conforming market for 
the ten-year period between 1993 and 2003. 
Data are also presented for two important 
sub-periods: 1993-95 (for showing how 
much the GSEs have improved their 
performance since the early-to-mid 1990s); 
and 1996-2003 (for analyzing their 
performance since the current definitions of 
the housing goals were put into effect). Given 
the importance of the GSEs for expanding 
homeownership, this section focuses on 
home purchase mortgages, and the next 
section will examine first-time homebuyer 
loans. Section IV below will briefly discuss 
the GSEs’ overall performance, including 
refinance and home purchase loans. Several 
points stand out concerning the affordable 
lending performance of Freddie Mac and 
Fannie Mae over the two longer-term periods, 
1993-2003 and 1996-2003. 
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Freddie Mac lagged both Fannie Mae and 
the primary market in funding affordable 
home loans in metropolitan areas. between 
1993 and 2003. During that period, 12.2 
percent of Freddie Mac’s mortgage purchases 
were for special affordable (mainly very-low- 
income) borrowers, compared with 13.3 
percent of Fannie Mae’s purchases, 15.4 
percent of loans originated by 
depositories,293 and 15.5 percent of loans 
originated in the conforming market without 
B&C loans.?% 

Although Freddie Mac consistently 
improved its performance during the 1990s, 
a similar pattern characterized the 1996-2003 
period. During that period, 40.3 percent of 


293 As shown in Table A.13, the depository 
percentage is higher (16.8 percent) if the analysis 
is restricted to those newly-originated loans that 
depositories do not sell (the latter being a proxy for 
loans held in depositories’ portfolios). Note that 
during the recent, 1999-to-2003 period (also 
reported in Table A.13), there is less difference 
between the two depository figures. 

294 Unless stated otherwise, the market in this 
- section is defined as the conventional conforming 
market without estimated B&C loans. 


Freddie Mac’s purchases were for low- and 
moderate-income borrowers, compared with 
42.2 percent of Fannie Mae’s purchases, 43.1 
percent of loans originated by depositories, 
and 43.6 percent of loans originated in the 
conventional conforming market. Over the 
same period, 22.0 percent of Freddie Mac’s 
purchases financed properties in 
underserved neighborhoods, compared with 
24.0 percent of Fannie Mae’s purchases, 25.1 
percent of depository originations, and 25.7 
percent of loans originated in the primary 
market. 

Fannie Mae’s affordable lending 
performance was better than Freddie Mac’s 
over the 1993 to 2003 period as well as 
during the 1996 to 2003 period. However, 
Fannie Mae lagged behind depositories and 
the overall market in funding affordable 
loans during both of these periods (see above 
paragraph). Between 1996 and 2003, the 
“Fannie-Maé-to-market”’ ratio was only 0.89 
on the special affordable category, obtained 
by dividing Fannie Mae’s performance of 
14.1 percent by the market’s performance of 
15.9 percent. Fannie Mae’s market ratio was 
0.97 on the low-mod category and 0.93 on the 
underserved area category. The “Freddie- 


Mac-to-market” ratios for 1996-2003 were 
lower—0.83 for special affordable, 0.92 for 
low-mod, and 0.86 for underserved areas. 
The above analysis has defined the market 
to exclude B&C loans, which HUD believes 
is the appropriate market definition. 
However, to gauge the sensitivity of the 
results to how the market is defined, Table 
A.14 shows the effects on the market 
percentages for different definitions of the 
conventional conforming market, such as 
excluding manufactured housing loans, small 
loans, and all subprime loans {i.e., the A- 
minus portion of the subprime market as well 
as the B&C portion). For example, the average 
special affordable (underserved area) market 
percentage for 1996-2003 would fall by about 
1.6 (1.2) percentage points if both small loans 
(less than $15,000) and manufactured loans 
in metropolitan areas were also dropped from 
the market definition (see right-hand-side 
column in Table A.14). Except for Fannie 
Mae’s relative performance on the low-mod 
category, the above findings with respect to 
the GSEs’ longer-term performance are not 
much affected by the choice of market 
definition. 
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b. Recent Performance, 1999-2003 
This and the next subsection focus on the 


average data for 1999-2003 in Table A.13 and © 


the annual data reported in Table A.14. As 
explained below, the annual data are useful 
for showing shifts in the relative positions of 
Fannie Mae and Freddie Mac that began in 
1999, and for highlighting the improvements 
made by Fannie Mae during 2001—2003 
(which were the first three years under 
HUD’s higher goal levels) and by Freddie 
Mac during 2002. Between 1993 and 1998, 
Freddie Mac’s performance fell below Fannie 
Mae’s, but a sharp improvement in Freddie 
Mac’s performance during 1999 pushed it 
pass Fannie Mae on all three goals-qualifying 
categories. In 2000, Fannie Mae improved its 
underserved areas performance enough to 
surpass Freddie Mac on that category, while 
Freddie Mac continued to out-perform 
Fannie Mae on the borrower-income 
categories (special affordable and low-mod). 
By 2002, Fannie Mae had improved its 
performance enough to surpass Freddie Mac 
on all three goals-qualifying categories and to 
lead the special affordable and low-mod 
markets, while lagging the underserved areas 
market. 

Consider first the average data for 1999- 
2003 reported in Table A.13. During this 
recent period, Freddie Mac’s average 
performance was similar to Fannie Mae’s 
performance for the special affordable 
category. Between 1999 and 2003, 14.7 
percent of Freddie Mac’s purchases and 15.1 
percent Fannie Mae’s mortgage purchases 
consisted of special affordable loans, 
compared with a market average of 16.2 
percent. During this period, Freddie Mac 
purchased low-mod loans lower than the rate 
of Fannie Mae—42.6 percent for Freddie 
Mac, 43.6 percent for Fannie Mae, and 44.1 
percent for the market. Freddie Mac (23.1 
percent) also purchased underserved area 


loans at a lower rate than Fannie Mae (24.7 
percent) and the primary market (26.2 
percent). As these figures indicate, both 
Fannie Mae and Freddie Mac continued to 
lag the market during this recent four-year 
period. The GSEs’ market ratios were 0.91-— 
0.93 for special affordable loans and 0.97— 
0.99 for low-mod loans. Although less than 
one (where one indicates equal performance 
with the market), the ‘“Fannie-Mae-to- 
market” ratio (0.94) for the underserved area 
category was much higher than the “Freddie- 
Mac-to-market”’ ratio (0.88). 

Fannie Mae’s performance in 1999 was 
significantly below its long run trend. Thus, 
averages for 2000-2003 are also presented in 
Table A.13, dropping 1999. These data show 
an increase in Fannie Mae’s performance 
relative to the market. Between 2000 and 
2003, special affordable (underserved area) 
loans accounted for 15.6 percent (25.5 
percent) of Fannie Mae’s purchases, 
compared with 16.0 percent (26.4 percent) 
for the market. During this 2000—2003 period, 
Fannie Mae slightly led the low-mod market 
(44.4 percent for Fannie Mae and 44.1 
percent for the primary market). 

Table A.14 shows the effects on the market 
percentages for 1999-2003 (as well as 2000— 
2003) of different definitions of the 


conventional conforming market. Excluding ~ 


both small loans and manufactured housing 
loans (as well as B&C loans) in metropolitan 
areas would reduce the 1999-2003 market 
percentage for special affordable loans from 
16.2 percent to 14.9 percent, which would 
place Fannie Mae slightly above the market 
and Freddie Mac close to the market. 
Similarly, excluding these loans would 
reduce the 1999-2003 market percentage for 
underserved areas from 26.2 percent to 25.2 
percent, which would raise Fannie Mae’s 
market ratio from 0.94 to 0.98 and Freddie 
Mac’s, from 0.88 to 0.92. As shown in Table 
A.14, Fannie Mae is even closer to the market 


averages if the year 1999 is dropped—over 
the 2000-2003 period, Fannie Mae’s 
performance on the underserved area 
category is practically at market levels under 
the above alternative definition of the market, 
and its performance on the special affordable 
and low-mod categories is above market 
levels. 

Finally, Tables A.13 and A.14 report GSE 
and market data for the even more recent 
period, 2001--2003, which represents the first 
three years under the current housing goal 
targets (put in place by HUD in its Final Rule 
dated October 30, 2000). These data show 
that Freddie Mac’s average performance 
during this period was below the market on 
each of the three housing goals (with market 
ratios of 0.96 for special affordable, 0.98 for 
low-mod, and 0.91 for underserved areas and 
that Fannie Mae’s average performance was 
above the market on the special affordable 
and low-mod categories (with a market ratio 
of 1.02 on each category) but below the 
market on the underserved areas category 
(with a market ratio of 0.98). 


c. GSEs’ Performance—Annual Data 


Freddie Mac’s Annual Performance. As 
shown by the annual data reported in Table 
A.15, Freddie Mac significantly improved its 
purchases of goals-qualifying loans during 
the 1990s. Its purchases of loans for special 
affordable borrowers increased from 6.5 
percent of its business in 1992 to 9.2 percent 
in 1997, and then jumped to 14.7 percent in 
2000 before falling slightly to 14.4 percent in 
2001 and rising again to almost 16 percent in 
2002 and 2003. The underserved areas share 
of Freddie Mac’s purchases increased at a 
more modest rate, rising from 18.6 percent in 
1992 to 22.3 percent by 2001; it then jumped 
to 25.8 percent in 2002 but fell to 24.0 
percent in 2003. 
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Table A.15 


Annual Trends in GSE Purchases and Single-Family Lending in Metropolitan Areas 
Goal-Qualifying Home Purchase Mortgages, 1992-2003 


Ratio of Conforming - Ratio of GSE 
: Fannie Mae to Market (W/O to Market (W/O B&C) 
Borrower and Tract Characteristics Fannie Mae Freddie Mac Freddie Mac B&C Loans) Fannie Mae Freddie Mac 


10.4 % . 0.63 
12.6 0.58 
14.1 0.58 
14.4 0.58 
15.0 0.59 
15.1 0.61 
0.75 
0.75 
0.89 


Source: The Fannie Mae and Freddie Mac percentages for 1993 to 2003 are from the loan-level mortgage purchase data that they provi 
to HUD; the 1992 GSE data are from HMDA. All mortgages are conventional conforming home purchase mortgages. The Conforming 
Market data are from HMDA; see text for an explanation of the market adjustment for B&C loans. Loans with a loan-to-income-ratio 
greater than six are excluded from the borrower income calculations. Special affordable includes very low-income borrowers and 
low-income borrowers living in low-income census tracts. Data with missing values are excluded. 
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Special Affordable 
1992 E 6.3 % 6.5 % 0.97 
1993 8.2 7.3 1.12 
1994 10.7 8.2 1.30 - 
1995 11.4 8.4 1.36 ; 
1996 10.4 8.8 1.18 ; 
1997 11.7 9.2 ; 1.27 
1998 13.2 11.5 1.15 
1999 12.5 12.8 0.98 
2000 13.3 14.7 0.90 a 
2001 14.9 14.4 1.03 15.6 0.96 0.92 
2002 16.3 15.8 1.03 16.1 1.01 0.98 
2003 - 97.1 15.6 1.10 15.9 1.08 0.98 
Less Than Area Median Income ! 
1992 29.2 28.7 1.02 34.4 0.85 0.83 
1993 33.5 31.9 1.05 38.9 0.86 0.82 . 
1994 38.8 33.7 1.15 41.8 0.93 081 
1995 38.3 32.8 1.17 41.4 0.93 0.79 
1996 37.0 33.7 1.10 42.2 0.88 0.80 
1997 38.3 34.7 1.10 42.1 0.91 0.82 
1998 40.8 37.6 1.09 42.8 0.95 0.88 
1999 40.0 40.8 0.98 44.8 0.89 0.91 ; 
2000 40.8 42.7 0.96 43.9 0.93 0.97 \ 
2001 42.9 41.3 1.04 42.9 1.00 0.96 
» 2002 45.3 44.0 1.03 44.6 1.02 0.99 
2003 47.0 43.8 1.07 44.6 1.05 0.98 = 
. 1992 18.3 18.6 0.98 22.2 0.82 0.84 
| 1993 20.3 18.2 1.12 21.9 0.93 0.83. 
ney, 1994 24.2 19.6 1.23 24.3 1.00 0.81 
1995 24.6 - 19.9 0.97 0.78 
1996 22.3 19.6 1.14 24.9 0.90 0.79 
1997 23.0 19.7 1.17 24.8 0.93 0.79 
1998 22.7 aa 1.15 24.2 0.94 0.82 
1999 20.4 20.9 0.98 25.2 0.81 0.83 
2000 23.4 22.0 1.06 26.2 -0.89 0.84 
2001 24.4 22.3 1.09 25.2 0.97 0.88 
2002 ' 26.7 25.8 1.03 26.3 1.02 0.98 
2003 26.8 24.0 1.12 27.6 0.97 0.87 
| 
| 
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With its improved performance, Freddie 
Mac closed its gap with the market in 
funding goals-qualifying loans. In 2003, 
special affordable loans accounted for 15.6 
percent of Freddie Mac’s purchases and 15.9 
percent of loans originated in the 
conventional conforming market, which 
produces a “Freddie-Mac-to-market”’ ratio of 
0.98 (15. 6 divided by 15.9). Table A.15 shows 
the trend in the ‘‘Freddie-Mac-to-market” 
ratio from 1992 to 2003 for each of the goals- 
qualifying categories. For the special 
affordable and low-mod categories, Freddie 
Mac’s performance relative to the market 
remained flat (at approximately 0.60 and 
0.80, respectively) through 1997; by 2003, the 
“Freddie-Mac-to-market” ratios had risen to 
0.98 for both the special affordable and low- 
mod categories. 

Surprisingly, Freddie Mac did not make 
much progress during the 1990s closing its 


gap with the market on the underserved areas © 


category. The “Freddie-Mac-to-market”’ ratio 
for underserved areas was the same in 2000 
(0.84) as it was in 1992 (0.84). While it rose 
to 0.88 in 2001, that was due more to a 

. decline in the market level than to an 
improvement in Freddie Mac’s performance. 
However, due to a substantial increase in 
Freddie Mac’s underserved area percentage 
from 22.3 percent in 2001 to 25.8 percent in 
2002, Freddie Mac’s performance approached 
market performance (26.3 percent) during 
2002. 295 In the ten years under the housing 
goals, the year 2002 represented the first time 
that Freddie Mac’s performance in 
purchasing home loans in underserved areas 
had ever been within two percentage points 
of the market’s performance.?96 But, as noted 
above, Freddie Mac’s performance on the 
underserved areas goal fell to 24.0 percent in 
2003, leaving it with a “Freddie Mac-to- 
Market” ratio of 0.87. 

Fannie Mae’s Annual Performance. With - 
respect to purchasing affordable loans, 
Fannie Mae followed a different path than 
Freddie Mac. Fannie Mae improved its 
performance between 1992 and 1998 and 
made much more progress than Freddie Mac 
in closing its gap with the market. In fact, by 
1998, Fannie Mae’s performance was close to 
that of the primary market for some 
important components of affordable lending. 
In 1992, special affordable loans accounted 
for 6.3 percent of Fannie Mae’s purchases 
and 10.4 percent of all loans originated in-the 
conforming market, giving a “Fannie Mae-to- 
market” ratio of 0.61. By 1998, this ratio had 
risen to 0.86, as special affordable loans had 
increased to 13.2 percent of Fannie Mae’s 
purchases and to 15.4 percent of market 
originations. A similar trend in market ratios 
can be observed for Fannie Mae on the 
underserved areas category. In 1992, 
underserved areas accounted for 18.3 percent 
of Fannie Mae’s purchases and 22.2 percent 


295 Table A.14 reports annual market percentages 
that exclude the effects of manufactured housing, 
small loans, and subprime loans. Freddie Mac’s 
performance is closer to the market average under 
the alternative market definitions, particularly 
during 2001 and 2002. 

296 Prior to 2002, Freddie Mac’s performance on 
the underserved areas category had not approached 
the market even under the alternative market 
definitions reported in Table A.14. 


of market originations, for a ““Fannie Mae-to- 
market” ratio of 0.82. By 1998, underserved 
areas accounted for 22.7 percent of Fannie 
Mae’s purchases and 24.2 percent of market 
originations, for a higher “Fannie Mae-to- 
market” ratio-of 0.94.297 

The year 1999 saw a shift in the above 
patterns, with Fannie Mae declining in 
overall performance while the share of goals- 
qualifying loans in the market increased. 
Between 1998 and 1999, the special 
affordable share of Fannie Mae’s business 
declined from 13.2 percent to 12.5 percent 
while this type of lending in the market 
increased from 15.4 percent to 17.0 percent. 
For. this reason, the ‘“‘Fannie-Mae-to-market” 
ratio for special affordable loans declined 
sharply from 0.86 in 1998 to 0.74 in 1999. 
The share of Fannie Mae’s purchases in 
underserved areas also declined, from 22.7 
percent in 1998 to 20.4 percent in 1999, 
which lowered the “Fannie-Mae-to-market’’ 
ratio from 0.94 to 0.81. 

After declining in 1999, Fannie Mae’s 
performance rebounded in 2000, particularly 
on the underserved areas category. Fannie 
Mae’s underserved areas percentage jumped 
by three percentage points from 20.4 percent 
in 1999 to 23.4 percent in 2000. The 2000 
figure was similar to its level in 1997 but 
below Fannie Mae’s peak performances of 
24-25 percent during 1994 and 1995. 
Between 1999 and 2000, the ‘‘Fannie-Mae-to- 
market” ratio for underserved areas increased 
from 0.81 to 0.89. Fannie Mae improved its 
performance on the special affordable goal at 
a more modest rate. Fannie Mae’s special 
affordable percentage increased by 0.8 
percentage points from 12.5 percent in 1999 


to 13.3 percent in 2000. The 2000 figure was ~ 


similar to its previous peak level (13.2 
percent) i in 1998. The ‘‘Fannie-Mae-to- 
market” ratio for special affordable loans 
increased from 0.74 in 1999 to 0.80 in 2000, 
with the latter figure remaining below Fannie 
Mae’s peak market ratio (0.86) in 1998. 

Fannie Mae continued its improvement in 
purchasing targeted home loans during 2001, 
at a time when the conventional conforming 
market was experiencing a decline in 
affordable lending; and again in 2002, ata 
time when the conventional conforming 
market was increasing enough to return 
approximately to its year-2000 level. Thus, 
during the 2000-to-2003 period, Fannie Mae 
significantly improved its targeted 
purchasing performance while the primary 
market originated targeted’ home loans at 
about the same rate in 2002 as it did in 2000. 
As a result, Fannie Mae’s performance during 
2001 approached the market on the special 
affordable and underserved area categories 
and matched the market on the low-mod 
category. In 2002, Fannie Mae outperformed 
the market on all three areas categories. 

As shown in Table A.15, Fannie Mae 
increased its special affordable percentage by 


297 Freddie Mac, on the other hand, fell further 
behind the market during this period. In 1992, 
Freddie Mac had a slightly higher underserved 
areas percentage (18.6 percent) than Fannie Mae 
(18.3 percent). However, Freddie Mac’s 
underserved areas percentage had only increased to 
19.8 percent by 1998 (versus 22.7 percent for 
Fannie Mae). Thus, the “Freddie Mac-to-market” 
ratio fell from 0.84 in 1992 to 0.82 in 1998. 


1.6 percentage points, from 13.3 percent in 
2000 to 14.9 percent in 2001, and then 
increased it further to 16.3 percent in 2002, 
the latter being slightly above the market’s 
performance of 16.1 percent. The “Fannie- 
Mae-to-market”’ ratio for special affordable 
loans jumped from 0.80 in 2000 to 1.01 in 
2002. In 2003, Fannie Mae’s special 
affordable performance jumped to 17.1 
percent while the market declined slightly to 
15.9 percent, increasing Fannie Mae’s market 
ratio to 1.08. 

Between 2000 and 2001, Fannie Mae 
increased its low-mod percentage from 40.8 
percent to 42.9 percent at the same time that 
the low-mod share of the primary market was 
falling from 43.9 percent to 42.9 percent, 
placing Fannie Mae at the market’s 
performance in 2001. During 2002, the low- 
mod share of Fannie Mae’s purchases of 
home loans increased further to 45.3 percent, 
placing Fannie Mae 0.7 percentage points 
above the market performance of 44.6 
percent. Between 2002 and 2003 Fannie 
Mae’s performance jumped to 47.0 percent, 
while the primary market remained at 44.6 
percent, giving Fannie Mae a market ratio of 
1.05 in 2003. 

Fannie Mae increased its underserved area 
percentage from 23.4 percent in 2000 to 24.2 


' percent in 2001 while the underserved area 


share of the primary market was falling from 
26.4 percent to 25.2 percent, placing Fannie 
Mae at less than one percentage point from 
the market’s performance. The ‘‘Fannie-Mae- 
to-market” ratio for underserved area loans 
was 0.97 in 2001. During 2002, the 
underserved area share of Fannie Mae’s 
purchases of home loans increased further to 
26.7 percent, placing Fannie Mae slightly 
ahead of market performance (26.3 percent). 
However, between 2002 and 2003, Fannie 
Mae showed little improvement (rising to 
26.8 percent) while the market increased to 
27.6 percent, leaving Fannie Mae with a 
market ratio of 0.97. 

As noted earlier, Tables A.13 and A.14 
summarize Fannie Mae’s average 
performance over the 2001-2003 period. 
During these first three years under the 
current housing goal targets, Fannie Mae led 
the special affordable market (average 
performance of 16.2 percent versus 15.9 
percent for the market) and the low-mod 
market (average performance of 45.2 percent 
versus 44.1 percent for the market) but lagged 
the underserved areas market (average 
performance of 26.0 percent versus 26.4 
percent for the market). Table A.14 also 
reports Fannie Mae’s 2001-2003 performance 
under alternative definitions of the primary 
market. As shown there, the above findings - 
of Fannie Mae’s improvement relative to the 
market during 2001-2003 are further 
reinforced when lower market percentages 
are used. For example, Fannie Mae 
essentially matches the underserved areas 
market if manufactured housing loans in 
metropolitan areas (in addition to B&C loans) 
are excluded from the market definition (a 
Fannie Mae share of 26.0 percent and a 
market share of 26.1 percent). 

Changes in the ‘“Fannie-Mae-to-Freddie- 
Mac” Performance Ratio. The above 
discussion documents shifts in the relative 
performance of Fannie Mae and Freddie Mac 
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over the past few years. To highlight these 

. changing patterns, Table A.15 reports the 
ratio of Fannie Mae’s performance to Freddie 
Mac’s performance for each goals category for 
the years 1992 to 2003. As shown there, the 
“Fannie-Mae-to-Freddie-Mac” ratio for the 
‘special affordable category increased from 
approximately one in 1992 (indicating equal 
performance) to over 1.3 during the 1994-97 
period, indicating that Fannie Mae clearly 
out-performed Freddie Mac during this 
period. Between 1997 and 2000, Freddie Mac 
substantially increased its special affordable 
share (from 9.2 percent to 14.7 percent), 
causing the “‘Fannie-Mae-to-Freddie-Mac” 
ratio to fall from 1.27 in 1997 to 0.90 in 2000 
(indicating Freddie Mac surpassed Fannie 
Mae). But Fannie Mae’s stronger performance 
during 2001-2003 returned the ratio to above 
one (1.03 in 2001 and 2002 and 1.10 in 2003), 
indicating better performance for Fannie Mae 
(e.g., 17.1 percent in 2002 versus 15.6 percent 
for Freddie Mac). The ‘“‘Fannie-Mae-to- 
Freddie-Mac” performance ratio for low-mod 
loans followed a similar pattern, standing at 
1.07 in 2003 (47.0 percent for Fannie Mae 
versus 43.8 percent for Freddie Mac). - 

Prior to 2000, the “‘Fannie-Mae-to-Freddie- 
Mac” ratio for underserved areas had also 
followed a pattern similar to that outlined 
above for special affordable loans, but at a 
lower overall level—rising from about one in 
1992 (indicating equal performance) to 
approximately 1.2 during the 1994-97 
period, before dropping to slightly below one 
(0.98) in 1999. However, Fannie Mae 
increased its underserved areas percentage 
from 20.4 percent in 1999 to 24.4 percent in 
2001 while Freddie Mac only increased its 
percentage from 20.9 percent to 22.3 percent. 
This resulted in the ““Fannie-Mae-to-Freddie- 
Mac” ratio rising from 0.98 in 1999 to 1.09 
in 2001. But during 2002, Freddie Mac’s 
underserved area percentage jumped by 3.5 
percentage points to 25.8 percent, while 
Fannie Mae’s increased at a more modest rate 
(by 2.3 percentage points) to 26.7 percent, 
with the result being that the “Fannie-Mae- 
to-Freddie-Mac’”’ ratio for underserved area . 
loans fell from 1.09 in 2001 to 1.03 in 2002. 
During 2003, Fannie Mae essentially 
maintained its performance (26.8 percent), 
while Freddie Mac reduced its performance 
by 1.8 percentage points to 24.0 percent. This 
increased the 2003 ‘‘Fannie Mae-to-Freddie 
Mac” ratio for underserved areas to 1.12. 

To conclude, while Freddie Mac ended the 
1990s on a more encouraging note than 
Fannie Mae, the past four years (2000, 2001, 


2002 and 2003) have seen a substantial 
improvement in Fannie Mae’s performance 
on all three goals-qualifying categories. 
Fannie Mae ended the 1990s with a decline 
in affordable lending performance at the 
same time that Freddie Mac was improving 
and the share of goals-qualifying loans was 
increasing in the market. Both GSEs’ 
performance during 2000 was encouraging— 
Freddie Mac continued to improve, 
particularly with respect to the borrower- 
income categories, while Fannie Mae 
reversed its declining performance, 
particularly with respect to underserved 
areas. During 2000, Freddie Mac 
outperformed Fannie Mae on the special 
affordable and low-mod categories, while 
Fannie Mae purchased a higher percentage of 
loans in underserved areas. During 2001, 
Fannie Mae continued to improve its 
performance while Freddie Mac’s 
performance remained about the same and 
the market’s originations of affordable loans 
declined somewhat. The result was that 
during 2001 Fannie Mae outperformed 
Freddie Mac on all three goals-qualifying 
categories, and even matched the market on 
the low-mod category. During 2002, both 
Fannie Mae and Freddie Mac again improved 
their performance; Fannie Mae continued to 
outperform Freddie Mac and outperformed 
the market on all three goals-qualifying 
categories. While Freddie Mac lagged the 
market on all three goals-qualifying 
categories during 2002, it had significantly 
closed its gap by the end of 2002, particularly 
on the underserved area category. During 
2003, Fannie Mae made significant 


_ improvement in the special affordable and 


low-mod categories, allowing it to lead the 
primary market. Freddie Mac, on the other 
hand, simply maintained its 2002 
performance in these two categories, which 
meant it lagged further behind Fannie Mae. 
On the underserved area category, Fannie 
Mae maintained its 2002 performance during 
2003 while Freddie Mac significantly 
reduced its performance, leaving both GSEs, 
but particularly. Freddie Mac, behind the 
primary market on this category. ; 

GSE Purchases of Seasoned Loans. When 
the GSE data are expressed on a purchase- 
year basis (as in the above analysis), one 
factor which affects each GSE’s performance 
concerns their purchases of seasoned (prior- 
year) loans. As shown in Table A.11, Fannie 
Mae followed a strategy of purchasing 


’ targeted seasoned loans between 1996 and 


1998, and again during 2000—z002—ali years 


when Fannie Mae improved its overall 
affordable lending performance. For example, 
consider Fannie Mae’s underserved area 
performance of 24.4 percent during 2001, 


. which was helped by its purchases of 


seasoned mortgages on properties located in 
underserved neighborhoods. The 
underserved area percentage for Fannie 
Mae’s purchases of newly-originated ~ 
(current-year) mortgages was only 23.3 
percent in 2001, or 1.9 percentage points 
below the market average of 25.2 percent. 
Fannie Mae obtained its higher overall 
percentage (24.4 percent) by purchasing 
seasoned loans with a particularly high 
concentration (28.3 percent) in underserved 
areas. Similarly, during 2001, the special 
affordable share of Fannie Mae’s purchases of 
newly-originated mortgages was only 14.2 
percent, or 1.4 percentage points below the 
market average of 15.6 percent. Again, Fannie 
Mae improved its overall performance by 
purchasing seasoned loans with a high 


. percentage (18.1 percent) of special 


affordable loans, enabling Fannie Mae to 
reduce its gap with the market to 0.7 
percentage points—14.9 percent versus 15.6 
percent. : 

As shown in Table A.11, Freddie Mac also 
followed a strategy of purchasing seasoned 
special affordable loans mainly after 1999. 
Prior to 2000, Freddie Mac had not pursued 
such a strategy, or at least not to the same 
degree as Fannie Mae. During the 1997-99 
period, Freddie Mac’s purchases of prior-year 
mortgages and newly-originated mortgages 
had similar percentages of special affordable 
(and low-mod) borrowers. Over time, there 
have been small differentials between 
Freddie Mac’s prior-year and newly- 
originated mortgages for the underserved 
areas category but they have been smaller 
than the differentials for Fannie Mae (see 
Table A.11). 


d. GSEs’ Annual Purchases of Home Loans— 
Origination-Year Basis 


Table A.16 reports GSE purchase data for 
1996 to 2003 on an origination-year basis. 
Recall that in this case, mortgages purchased 
by a GSE in any particular calendar year are 
allocated to the year that the mortgage was 
originated, rather than to the year that the 
mortgage was purchased (as in the above). 
This approach places the GSE and the market 
data on a consistent, current-vear hasis, as 
explained eariier. 
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Table A.16 


Annual Trends in GSE Purchases and Single-Family Lending in Metropolitan Areas 
Goal-Qualifying Home Purchase Mortgages 
1996-2003 GSE Data Reported on an Origination-Year Basis’ 
Conventional 
Ratio of Conforming Market Ratio of GSE to 
Fannie Mae FreddieMac Fannie Mae to iginati Market (W/O B&C) 
Borrower and Tract Characteristics Purchases Purchases Freddie Mac (W/O B&C) Fannie Mae 


2 


9.4 
10.0 
12.2 
14.0 
14.0 
13.5 


2001-2003 25 
Source: See text and notes to previous tables for variable definitions and market methodology. — 
' In this table, GSE data are reported on an “origination-year” basis rather than on a “purchase-year” basis (as are thé previous tables on home 
purchase loans). This means that prior-year loans that the GSEs purchase in a particular calendar year are allocated back to their year of origination. 
For example, mortgages originated in 2000 but purchased by the GSEs in 2003 would be allocated to 2000 (the year of origination). Thus, the 
GSE percentages for 2000 represent GSE purchases (in 2000 and in 2001 and in 2002 and in 2003) of mortgages originated in 2000. For this 
reason, the GSE data in this table are more consistent with the market data. Market percentages are for current-year mortgage originations, based 
on HMDA data. : 
> The data for 2003 represent only the GSEs’ purchases during 2003 of mortgages originated during 2003, as there are not yet any subsequent years 
in which to report originations. Of course, during 2004 (and during following years), the GSEs will purchase subsequent years in which to report 
originated in 2Q03, which would at that time be incorporated into the data for the year 2003. : 
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1996 11.6 123 15.0 0.77 0.63 
1997 11.3 1.13 15.1 0.66 
1998 12.4 1.02 15.4 0.81 0.79 
1999 132 0.94 17.0 0.78 0.82 
2000 13.7 0.98 16.6 0.83 0.84 
‘ 2001 14.6 ‘ 1.08 15.6 0.94 0.87 
. 2002 16.1 16.0 1.01 16.1 1.00 0.99 
2003 16.8 15.3 1.10 15.9 1.06 0.96 
1996-2003 14.0 32 1.06 15.9 0.88 0.83 - 
1999-2003 15.0 14.6 1.03 16.2 0.93 0.90 
; 2000-2003 S44 169 1.05 16.0 0.96 0.92 
2001-2003 15.9 14.9 1.07 15.9 1.00 0.94 
1996 38.5 34.5 1.12 42.2 0.91 0.82 : 
1997 37.9 35.7 1.06 42.1 0.90 0.85 : 
1998 39.7 38.8 1.02 42.8 0.93 0.91 ; 
1999 41.0 42.3 0.97 44.8 0.92 0.94 
2000 41.4 41.3 1.00. 43.9 0.94 0.94 
2001 42.5 40.7 1.04 42.9 0.99 0.95 
2002 45.5 44.7 1.02 44.6 1.02 1.00 
2003 ” 47.0 43.5 1.08 44.6 1.05 0.98 
1996-2003 42.2 40.5 1.04 43.6 0.97 - 0.93 
1999-2003 43.8 42.5 1.03 44.1 ; 0.99 0.96 
2001-2003 44.1 42.5 1.04 44.1 1.00 0.96 5 
a, 2001-2003 45.1 42.9 1.05 44.1 1.02 0.97 
Underserved Areas 
1996 23.3 19.6 1.19 24.9 0.94 0.79 
1997 21.8 19.7 Ll 24.8 0.88 0.79 : 
1998 21.3 20.0 1.07 24.2 0.88 0.83 
1999 21.3 21.5 0.99 25.2 0.85 0.85 
2000 23.4 22.2 1.05 26.2 0.89 0.85 
2001 24.0 22.4 1.07 25.2 0.95 0.89 
2002 26.0 25.3 4 1.03 ; 26.3 0.99 2 0.96 
2003? 26.3 23.4 1.12 27.6 0.95 0.85 
1996-2003 23.7 21.9 1.08 25.7 | 0.92 0.85 
1999-2003 . 24.4 23.0 1.06 26.2 0.93 0.88 
2000-2003 25.1 1.07 26.4 0.95 0.89 
{ 
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In general, the comparisons of Freddie 
Mac’s and the market’s performance are 
similar to those discussed in Sections E.9.a- 
c above, except for some differences on the 
special affordable category. The ‘‘Freddie 
_ Mac to market” ratios in Table A.16 show 
that Freddie Mac has improved its 
performance but has also consistently lagged 
the primary market in funding mortgages 
covered by the housing goals. 

The “Fannie Mae to market” ratios in 
Table A.16 show that Fannie Mae has 
improved its performance, has generally 
outperformed Freddie Mac, and led the 
market during 2003 on both the special 
affordable and low-mod goals. Under the 
origination-year approach, Fannie Mae 
lagged the market on all three housing goal 
categories during 2001 and on the 
underserved area category during 2002. 
Fannie Mae matched the market in funding 
special affordable loans during 2002 and led 
the market in funding low-mod loans. During 
2003, Fannie Mae led the primary market on 
both the special affordable and low-mod 
categories but lagged the market on the 
underserved area category. For instance in 
2003, low- and moderate-income loans 
accounted for 47.0 percent of Fannie Mae’s 
purchases and 44.6 percent of the market 
originations, placing Fannie Mae 2.4 
percentage points above the market. On the 
other hand, underserved areas accounted for 
26.3 percent of Fannie Mae’s purchases 


during 2003, which was 1.4 percentage 
points below market performance. 


e. GSEs’ Purchases of First-Time Homebuyer 
Mortgages—1999 to 2001 


While not a specific housing goal category, 
mortgages for first-time homebuyers are an 
important component of the overall home 
loan market. Making financing available for 
first-time homebuyers is one approach for 
helping young families enter the _ 
homeownership market. Therefore, this 
section briefly compares the GSEs’ funding ot 
first-time homebuyer loans with that of 
primary lenders in the conventional 
conforming market. 

During the past few years, the GSEs have 
increased their purchases of first-time 
homebuyer loans. For example, Fannie Mae’s 
annual purchases of first-time homebuyer 
loans increased from approximately 287,000 
in 1999-to 423,485 in 2003.29 However, 
since 1999, the first-time homebuyer share of 
the GSEs’ purchases of home loans has 
remained relatively flat, varying within the 
25-28 percent range.?9° 


298 These figures include estimates of first-time 
homebuyer loans for those home purchase loans 
with a missing first-time homebuyer indicator; the 
estimates were obtained by multiplying the GSE’s 
first-time homebuyer share (based only on data with 
a first-time homebuyer indicator) by the number of 
loans with a missing first-time homebuyer 
indicator. 

299 The first-time homebuyer share for Fannie 
Mae was almost 35 percent between 1996 and 1998; 


Table A.17a compares the first-time 
homebuyer share of GSE purchases with 
corresponding share of home loans originated 
in the conventional conforming market. 
Readers are referred to recent work by Bunce 
and Gardner 2°° for the derivation of the 
estimates of first-time homebuyer market 
shares reported in Table A.17a. Between 
1999 and 2001, first-time homebuyers 
accounted for 26.5 percent of Fannie Mae’s 
purchases of home loans, 26.5 percent of 
Freddie Mac’s, and 37.6 percent of home 
loans originated in the conventional 
conforming market. Thus, both Fannie Mae 
and Freddie Mac fell substantially short of 
the primary market in financing first-time 
homebuyers during this time period. The 
GSEs’ performance was only 70.5 percent of 
market performance (26.5 percent divided by 
37.6 percent). 


it then dropped to 30 percent in 1998 and to 26 
percent in 1999. The first-time homebuyer share for 
Freddie Mac was approximately 29 percent in 1996 
and 1997 before dropping to about 25 percent in 
1998 and 1999. 

300 See Harold L. Bunce and John L. Gardner, 
“First-time Homebuyers in the Conventional 
Conforming Market: The Role of the GSEs” 
(unpublished paper), January 2004. An update of 
this work to include data for 2002 and 2003 shows 
similar patterns as those reported in the text for 
1999-2001. See Harold L. Bunce and John L. 
Gardner, “First-time Homebuyers in the 
Conventional Conforming Market: The Role of 
GSEs: An Update” (October, 2004). 
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Table A.17a 


First-Time Homebuyer Mortgages as a Share of All Conventional 
Conforming Home Purchase Mortgages, for GSEs' Purchases and 
Market Originations, 1999-2001 and 1996-2001 Averages _ 


Conventional 
1999-2001 Averages Fannie Mae Freddie Mac Both GSEs Conforming Market 


All First-Time Homebuyers 26.5%! 26.5% 26.5% 37.6% 


African-American and Hispanic 
First-Time Homebuyers 


Minority First-Time Homebuyers 


1996-2001 Averages 


All First-Time Homebuyers 26.9% 


African-American and Hispanic 
First-Time Homebuyers 4.3% 3.1% 3.8% 6.8% 


Minority First-Time Homebuyers 6.9% 5.3% 6.3% 10.2% 


Notes: These data cover the entire U.S. (i.e., both metropolitan and non-metropolitan areas). 
The first-time homebuyer concept for the market analysis is homebuyers who have never owned a home. 
The concept for the GSEs is purchasers who have not owned a home within the past three years. The market 
analysis is based on GSE, HMDA, and American Housing Survey data. See Bunce and Gardner (2004) for the 
methodology for estimating the market first-time homebuyer percentages. Because the percentages for the GSEs 
include seasoned loans and the market ratios include only current-year mortgage originations, the GSE ratios 
tend to overstate the GSEs’ business shares in each category, compared to mortgage origination activity in a 
given year. 
Interpretations: 
' First-time homebuyer mortgages were 26.5% of all home purchase mortgages purchased by Fannie Mae 
in 1999-2001. 
> Minority first-time homebuyer mortgages were 6.6% of all home purchase mortgages purchased by 
Fannie Mae in 1999-2001. 
> First-time homebuyer mortgages were 37.6% of all home purchase mortgage originations in the conventional 
conforming market during 1999-2001. 
Minority first-time homebuyer mortgages were 10.6% of all home purchase mortgage origintions in the 
conventional conforming market during 1999-2001. 
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Table A.17a also reports first-time 
homebuyer shares for African Americans and 
Hispanics and for all minorities. Between 
1999 and 2001, African-American and 
Hispanic first-time homebuyers accounted 
for 4.0 percent of Fannie Mae’s purchases of 
home loans, 3.4 percent of Freddie Mac’s 
purchases, and 6.9 percent of home loans 
originated in the conventional conforming 
market. for this subgroup, Fannie Mae’s 
performance is 58 percent of market ” 
performance, while Freddie Mac’s 
performance is 49 percent of market 
performance. The group of all minority first- 
time homebuyers accounted for 6.6 percent 
of Fannie Mae’s purchases of home loans, 5.8 
percent of Freddie Mac’s purchases, and 10.6 
percent of home loans originated in the 
conventional conforming market. In this case, 
Fannie Mae’s performance is 62 percent of 
market performance, while Freddie Mac’s 
performance is 55 percent of market 
performance. 

Section E.12 below will continue this. 
examination of first-time homebuyers by 
presenting market share analysis that 
estimates the GSEs’ overall importance in the 
funding of first-time homebuyers. 


f. Low- and Moderate-Income Subgoal for 
Home Purchase Loans 

The Department is proposing to . 
establishing a subgoal of 45 percent for each 
GSE’s purchases of home purchase loans for 
low- and moderate-income families in the 
single-family-owner market of metropolitan 
areas for 2005, with the subgoal rising to 46 
percent for 2006 and 47 percent for 2007 and 
2008. If the GSEs meet this subgoal, they will 
be leading the primary market by 
approximately one percentage point in 2005 
and by three percentage points in 2007-08, 
based on historical data (see below). This 
home purchase subgoal will encourage the 
GSEs to expand homeownership 


opportunities for lower-income homebuyers 
who are expected to enter the housing market 
over the next few years. As detailed in 
Section I, there are four specific reasons for 
establishing this subgoal: (1) The GSEs have 
the expertise, resources, and ability to lead 
the single-family-owner market, which is 
their ‘‘bread and butter” business; (2) except 
for the recent performance of Fannie Mae, the 
GSEs have historically lagged the primary 
market for low- and moderate-income loans, 
not led it; (3) the GSEs can improve their 
funding of first-time homebuyers and help 
reduce troublesome disparities in 
homeownership and access to mortgage 
credit; and (4) there are ample opportunities 
for the GSEs to expand their purchases in 
important and growing market segments such 
as the market for minority first-time 
homebuyers. Sections E.9 and G of this 
appendix provide additional information on 
opportunities for an enhanced GSE role in 
the home purchase market and on the ability 
of the GSEs to lead that market. 

As shown in Tables A.13 and A.15, low- 
and moderate-income families accounted for 
an average of 44.1 percent of home purchase 
loans originated in the conventional 
conforming market of metropolitan areas 
between 1999 and 2003; the figure is 43.6 
percent if the average is computed for the 
years between 1996 and 2003 or 44.1 percent 
if the average is computed for the more 
recent 2001—2003 period. Loans in the B&C 
portion of the subprime market are excluded 
from these market averages. To reach the 45- 
percent subgoal for 2005, Freddie Mac would 
have to improve its performance by one 
percentage point over its approximately 44 
percent low-mod performance during 2002 
and 2003, while Fannie Mae would have to 
maintain its performance of 45-47 percent 
over these two years. To reach the 47 percent 


~ subgoal in 2007-08, Freddie Mac would have 


to improve by three percentage points over 


its 2002-3 performance while Fannie Mae 
would have to maintain its 2003 performance 
of 47 percent. 

As explained earlier, HUD will be re- 
benchmarking its median incomes for 
metropolitan areas and non-metropolitan 
counties based on 2000 Census median 
incomes, and will be incorporating the effects 
of the new OMB metropolitan area 
definitions. As shown in Table 17b, HUD 
projected the effects of these two changes on 
the low- and moderate-income shares of the 
single-family-owner market for the years 
1999-2003. These estimates will be referred 
to as “projected data’ while the 1990-based 
data reported in the various tables will be 
referred to as ‘“‘historical data.’’ With the 
historical data, the average low-mod share of 
the conventional conforming market (without 
B&C loans) was 44.2 percent for home 
purchase loans (weighted average of 1999— 
2003 percentages in Table A.13); the 
corresponding average with the projected 
data was 43.5 percent, a differential of 0.7 
percentage points. However, note that in 
2003, the projected data for both GSEs and 
the market exhibit higher low-mod shares 
than the corresponding historical data. For 
2003, the low-mod shares for the projected 
and historical data are as follows: Fannie 
Mae (47.5 percent for the projected data 
versus 47.0 percent for the historical data), 
Freddie Mac (44.2 percent versus 43.8 
percent), and the market (45.6 percent versus 
44.6 percent). Thus, based on 2003 
experience, it appears that the low-mod share 
for sirtgle-family-owners in the conventional 
conforming market actually increase based 
on the re-benchmarking of area median 
incomes and the new OMB definitions of 
metropolitan areas. Thus, based on 2003 
data, the 47-percent subgoal for 2007 is 2.4 
percentage points above the 2003 market. 
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In terms of projected data, Fannie Mae 
could meet both the 2005 and 2007 subgoals 
by maintaining its projected 2003 low-mod 
performance of 47.5 percent. Freddie Mac’s 
projected low-mod performance for 2003 was 
44.2 percent, about 0.4 percentage points 
above its 2003 performance of 43.8 percent 
based on historical data. Thus, to.reach the 
45-percent subgoal for 2005, Freddie Mac 
would have to increase its 2003 projected 
performance by 0.8 percentage point, and to 
reach the 47-percent 2007 subgoal, Freddie 


Mac would have to increase its performance 


by 2.8 percentage points over its projected 
performance of 44.2 percent for 2003. 

The subgoal applies only to the GSEs’ - 
purchases in metropolitan areas because the 
HMDA-based market benchmark is only 


available for metropolitan areas. HMDA data 
for non-metropolitan areas are not reliable 
enough to serve as a market benchmark. The 
Department is also setting home purchase 
subgoals for the other two goals-qualifying 
categories, as explained in Appendices B and 


It should be noted that the findings in sub- 
sections 9.a—e above concerning the 
performance of the GSEs relative to the home 
purchase market do not change when 
projected, rather than historical data, are 
used. 


10. GSEs Purchases of Total (Home Purchase 
and Refinance) Loans 


Section E.9 examined the GSEs’ 
acquisitions of home purchase loans, which 


is appropriate given the importance of the 
GSEs for expanding homeownership 
opportunities. To provide a complete picture 
of the GSEs’ mortgage purchases in 
metropolitan areas, Tables A.18, A.19, A.20, 
and A.21 report the GSEs’ purchases of all 
single-family-owner mortgages, including 
both home purchase loans and refinance 
loans.3°1 


301 The GSE total (home purchase and refinance) 
data in Tables A.18—A.20 are presented on a 
purchase-year basis; Table A.21 presents similar 
data on an origination-year basis. 
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"Table A.21 


Annual Trends in GSE Purchases and Single-Family Lending in Metropolitan Areas 
Goal-Qualifying Home Purchase and Refinanace Mortgages 
1996-2003 GSE Data Reported on an Origination-Year Basis' 


Conventional 
Ratio of Conforming Market Ratio of GSE to © 
* Fannie Mae Freddie Mac Fannie Mae to iginati Market (W/O B&C) 


Fannie Mae Freddie Mac 


0.77 
0.72 


KC 


% 
% 
% 
% 
% 
% 
% 
% 
% 
%o 
%o 
% 


KKKK KK KKK 


Source: See text and notes to previous tables for variable definitions and market methodology. 


' In this table, GSE data are reported on an “origination-year” basis rather than on a “‘purchase-year” basis (as are the previous tables on home 
purchase and refinance loans). This means that prior-year loans that the GSEs purchase in a particular calendar year are allocated back to their year 

of origination. For example, mortgages originated in 2000 but purchased by the GSEs in 2003 would be allocated to 2000 (the year of origination). 
Thus, the GSE percentages for 2000 represent GSE purchases (in 2000 and in 2001 and in 2002 and in 2003) of mortgages originated in 2000. For this 


reason, the GSE data in this table are more consistent with the market data. Market percentages are for current-year mortgage originations, based on 
HMDA data. 


. The data for 2003 represent only the GSEs’ purchases during 2003 of mortgages originated during 2003, as there are not yet any subsequent years in 


which to report originations to report. Of course, during 2004 (and during following years), the GSEs will purchase prior-year loans originated in 2003, 
which would at that time be incorporated into the data for the year 2003. : 
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Borrower and Tract Characteristics Purchases Purchases Freddie Mac (W/O B&C) Tt~—“=‘CS*s‘“‘(‘C;SSTC*@d'g : 
1996 11.4 % 9.9 % 1.15 14.8 0.67 
1997 11.1% 10.7 % 1.04 15.5 0.69 . 
: 1998 10.7 % 11.4 % 0.94 13.5 0.79 0.84 
1999 13.4 % 15.0 % 0.89 17.3 0.77 0.87 
2000 148 % 16.0 % 0.93 18.1 0.82 0.88 Po 
2001 13.5 % 12.7 % 1.06 14.5 0.93 0.88 a 
. 2002 14.2 % 13.4 % 1.06 14.4 0.99 0.93 _ 
2003 ? 14.4 % 11.9 % 1.21 14.0 1.03 0.85 ! 
1996-2003 134% 12.6 % 1.06 148 091 - 0.85 
1999-2003 14.1 % 13.2 % 1.07 15.0 0.94 0.88 = 
2000-2003 14.2 % 12.9 % 1.10 14.7 0.97 0.88 ; fo 
2001-2003 14.1 % 12.6 % 14.2 0.99 0.89 
Less Than Area Median Income. 
1996 38.2 % 35.6 % 1.07 41.9 0.91 0.85 
1997 : 37.6 % 36.7 % 1.02 42.5 0.88 0.86 , , 
1998 36.7 % 37.2 % 0.99 39.9 0.92 0.93 
1999 41.0 % 43.3 % 0.95 45.1 0.91 0.96 5 
2000 42.8 % 43.8 % 0.98 45.9 0.93 0.95 
2001 41.1 % 39.3 % 1.05 41.6 0.99 0.94 
> 2002 42.3 % 40.1 % 1.05 42.0 1.01 0.95 
2003” 42.6 % 37.0 % 1.15 41.2 1.03 0.90 
1996-2003 41.0 % 38.9 % 1.05 42.6 0.96 0.91 ; 
1999-2003 42.1 % 39.7 % 1.06 42.5 0.99 0.93 \ 
2000-2003 - 42.2% 39.2 % 1.08 42.1 1.00 0.93 
2001-2003 42.1 % 38.7 % 1.09 41.6 1.01 0.93 
Underserved Areas 
1996 23.7 % 21.0 % 1.13 26.0 0.91 0.81 
1997 22.2 % 21.5 % 1.03 26.6 0.83 0.81 
1998 20.5 % 21.1 % 0.97 23.7 0.86 0.89 ~ 
1999 22.8 % 24.3 % 0.94 26.9 0.85 0.90 fas 
2000 25.5 % - 25.2 % 1.01 28.7 0.89 0.88 
i 2001 23.7 % 22.4% 1.06 24.9 0.95 0.90 
2002 23.6 % 22.2 % 1.06 24.2 - 0.98 0.92 
2003 ? 23.7 % 19.9 % 1.19 24.5 0.97 0.81 
1996-2003 23.2 % 22.8 % 1.02 25.2 0.92 0.90 
1999-2003 23.7 % 22.0 % 1.08 25.2 0.94 0.87 
2000-2003 23.8 % 21.7 % 1.10 25.0 0.95 0.87 
2001-2003 23.7 % 21.3 % 1.11 24.5 0.97 0.87 
| 
| 
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Table A.18 provides a long-run perspective 


on the GSEs’ overall performance. Between 
1993 and 2003, as well as during the 1996— 
2003 period, the GSEs’ performance was 81— 
91 percent of market performance for the 

- special affordable category, 91-97 percent of 
market performance for the low-mod 
category, and 87-93 percent of market 
performance for the underserved areas 
category. For example, between 1996 and 
2003, underserved areas accounted for 23.4 
percent of Fannie Mae’s purchases and 21.8 
percent of Freddie Mac’s purchases, 
compared with 25.2 percent for the 
conventional conforming market (without 
B&C loans). Similarly, for special affordable 
loans, both GSEs lagged the market during 
the 1996-2003 period—Fannie Mae and 
Freddie Mac averaged approximately 13.0 
percent while the market was over two 
percentage points higher at 14.8 percent. 

Similar to the patterns discussed for home 
purchase loans, Fannie Mae has tended to 
outperform Freddie Mac. This can be seen by 
examining the various ‘“‘Fannie-Mae-to- 
Freddie-Mac’” ratios in Table A.18, which are 
all equal to or greater than one. Over the 
recent 1999-2003 period, Fannie Mae and 
Freddie Mac continued to lag the overall . 
market on all three goals-qualifying 
categories. Special affordable (underserved 
area) loans averaged 14.0 (23.8) percent of 
Fannie Mae’s purchases, 13.2 (22.1) percent 
of Freddie Mac’s purchases, and 15.0 (25.2) 
percent of market originations. For Fannie 
Mae, the market ratio was 0.93 for special 
affordable loans, 0.98 for low-mod loans, and 
0.94 for underserved area loans. As with 
home purchase loans, dropping the year 1999 
and characterizing recent performance by the 

‘2000-2003 period improves the performance 
of both GSEs relative to the market, but 
particularly Fannie Mae. Over the 2000—2003 
period, the “Fannie-Mae-to-market” ratio was 
0.97 for special affordable loans, 1.00 for low- 
mod loans, and 0.96 for underserved area 
loans. Over the last three years (2001-2003), 
the ‘‘Fannie-Mae-to-market”’ ratios are even 
higher—1.00 for special affordable loans, 

1.01 for low-mod loans, and 0.98 for 
underserved area loans. In other words, 
during the first three years under the current 
housing goal targets, Fannie Mae matched the 
special affordable market, led the low-mod ; 
market, and lagged the underserved areas 
market. 

The above analysis has defined the market 
to exclude B&C loans. Table A.19 shows the 
effects on the market percentages of different 
definitions of the conventional conforming 
market. For example, the average 1999-2003 
market share for special affordable 
(underserved areas) loans would fall to 14.4 
(24.8) percent if small loans and 
manufactured housing loans in metropolitan 
areas were excluded from the market 
definition along with B&C loans. In this case, 
the market ratio for Fannie Mae (Freddie 
Mac) would be was 0.97 (0.92) for special 
affordable loans, 1.00 (0.95) for low-mod 
loans, and 0.96 (0.89) for underserved area 
loans. 

Shifts in performance occurred during 
2001-2003, the first three years under HUD’s 
higher housing goal targets. Table A.20 
shows that both GSEs improved their overall 


performance between 1999 and 2000, but 
they each fell back a little during the heavy 
refinancing year of 2001. But the primary 
market (without B&C loans) experienced a 
much larger decline in affordable lending 
during the refinancing wave than did either 
of the GSEs. Fannie Mae stood out in 2001 
because of its particularly small decline in 
affordable lending. Between 2000 and 2001, 
Fannie Mae’s special affordable lending fell 
by only 0.6 percentage points while Freddie 
Mac’s fell by 2.8 percentage points and the 
market’s fell by 3.6 percentage points. The 
corresponding percentage point declines for 
the underserved areas category were 1.0 for 
Fannié Mae, 1.9 for Freddie Mac, and 3.8 for 
the market. By the end of 2001, Fannie Mae 
led Freddie Mac in all three goals-qualifying 
categories, and had erased its gap with the 
low-mod market, but continued to lag the 
market on the special affordable and 
underserved areas categories. 

During the refinancing wave of 2002, 
Fannie Mae improved slightly on the special 
affordable and low-mod categories and 
declined slightly on the underserved area 
category. Freddie Mac showed slight 
improvement on the special affordable and 
underserved area categories and remained 
about the same on the low-mod category. The 
result of these changes can be seen by 
considering the market ratios in Table A.20. 
In 2002, special affordable loans accounted 
for 14.3 percent of Fannie Mae’s purchases 
and 14.4 percent of loans originated in the 
non-B&C portion of the conventional 
conforming market, yielding a ‘“‘Fannie-Mae- 
to-market” ratio of 0.99. Since Fannie Mae’s 
market ratio for the special affordable 
category stood at 0.80 in 2000, Fannie Mae 
substantially closed its gap with the market 
during 2001 and 2002. During this period, 
Fannie Mae also mostly eliminated its market 
gap for the other two goals-qualifying 
categories. In 2002, underserved area loans 
accounted for 24.0 percent of Fannie Mae’s 
purchases and 24.2 percent of loans 
originated in the non-B&C portion of the 
conventional conforming market, yielding a 
“‘Fannie-Mae-to-market” ratio of 0.99, or 
approximately one. During 2002, low-mod 
loans accounted for 42.2 percent of Fannie 
Mae’s purchases and 42.0 percent of loans 
originated in the market, yielding a “‘Fannie- 
Mae-to-market” ratio of 1.00 (also note that 
Fannie Mae slightly outperformed the low- 
mod market during 2001). Thus, during 2002, 
Fannie Mae essentially matched the market _ 
on each of the three goals-qualifying . 
categories. 

In 2003, Fannie Mae’s continued to 
improve its performance on the special 
affordable and low-mod categories. In 2003, 
special affordable loans accounted for 14.3 
percent of Fannie Mae’s purchases and 14.0 
percent of loans originated in the market, 
yielding a ‘“‘Fannie-Mae-to-market” ratio of 
1.02. During that year, low-mod loans 
accounted for 42.3 percent of Fannie Mae’s 
purchases and 41.2 percent of total (home 
purchase and refinance) loans originated in 
the market, yielding a ‘‘Fannie-Mae-to- 
market” ratio of 1.03. On the underserved 
areas category, Fannie Mae continued to lag 
behind the market (a 23.7 percent share for 
Fannie Mae and a 24.5 percent share for the 
market). 


Freddie Mac significantly lagged the 

single-family (home purchase and refinance 

“loans combined) market during 2001-2003. 
In 2003, the “Freddie-Mac-to-market” ratios 
were 0.86 for special affordable loans, 0.98 
for low-mod loans, and 0.82 for underserved 
area loans. 

Subprime Loans. Table A.14 in Section E.9 
showed that the goals-qualifying shares of the 
home purchase market did not change much 
when originations by subprime lenders are 
excluded from the analysis; the reason is that 
subprime lenders operate primarily in the 
refinance market. Therefore, in this section’s 
analysis of the total market (including 
refinance loans), one would expect the 
treatment of subprime lenders to significantly 
affect the market estimates and, indeed, this 
is the case. For the year 2001, excluding 
subprime loans reduced the goal-qualifying 
shares of the total market as follows: special 
affordable, from 15.0 to 13.9 percent; low- 
mod, from 42.3 to 40.9 percent; and 
underserved areas, from 25.7 to 23.9 percent. 
(See Table A.19.) Similar declines take place 
in 2002 and 2003. 

As explained earlier, the comparisons in 
this appendix have defined the market to 
exclude the B&C portion of the subprime 
market. Industry observers estimate that A- 
minus loans account for about two-thirds of 
all subprime loans while the more risky B&C 
loans account for the remaining one-third. As 
explained earlier, this analysis reduces the 
goal-qualifying percentages from the HMDA 
data by half the differentials between (a) the 
market (unadjusted) and-(b) the market 
without the specialized subprime lenders 
identified by Scheessele. As shown in Table 
A.19, accounting for B&C loans in this 
manner reduces the year 2001 HMDA- 
reported goal-qualifying shares of the total 
(home purchase and refinance) conforming 
market as follows: special affordable, from 
15.0 to 14.5 percent; low-mod, from 42.3 to 
41.6 percent; and underserved areas, from 
25.7 to 24.9 percent. Obviously, the GSEs’ 
performance relative to the market will 
depend on which market definition is used 
(much as it did with the earlier examples of 


_ excluding manufactured housing loans in 


metropolitan areas from the market 
definition). For example, defining the 
conventional conforming market to exclude 
subprime loans, rather than only B&C loans, 
would increase Fannie Mae’s 2001 special 
affordable (underserved area) market ratio 
from 0.96 to 1.00 (0.97 to 1.01). Similarly, it 
would increase Freddie Mac’s special 
affordable (underserved area) market ratio 
from 0.92 to 0.96 (0.90 to 0.94). For the 
broader-defined low-mod category, 
redefining the 2001 market to exclude . 
subprime loans, rather than only B&C loans, 


- would increase Fannie Mae’s (Freddie Mac’s) 


market ratio from 1.00 to 1.02 (0.97 to 0.98). 
Table A.21 reports GSE purchase data for 
total (home purchase and refinance) loans on 
an origination-year basis. The “Freddie Mac- 

to-market” ratios in Table A.21 show that 
Freddie Mac has lagged the primary market 
in funding mortgages covered by the housing 
goals. The ‘“‘Fannie Mae-to-market”’ ratios in 
Table A.21 show that Fannie Mae has always 
lagged the primary market in funding home 
purchase and refinance mortgages for 
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properties in underserved areas but, in 2002 
and 2003, led the low-mod market,.and in 
2003 led the special affordable market. 

11. GSE Mortgage Purchases in Individual. 
Metropolitan Areas 
* While the above analyses, as well as earlier 
studies, concentrate on national-level data, it 
is also instructive to compare the GSEs’ 
purchases of mortgages in individual 
metropolitan areas (MSAs). In this section, 
. the GSEs’ purchases of single-family owner- 
occupied home purchase loans are compared 
to the market in individual MSAs. There are 
three steps. First, goals-qualifying 
percentages for conventional conforming 
mortgage originations (without B&C loans) 
are computed for each year and for each 
MSA, based on HMDA data. Second, 
corresponding goals-qualifying percentages 


are computed for each GSE’s purchases for 
each year and for each MSA. These two sets 


” of percentages are the same as those used in 


the aggregate analysis discussed in the above 
sections. Third, the ‘“GSE-to-market”’ ratio is 
then calculated by dividing each GSE 
percentage by the corresponding market 
percentage. For example, if it is calculated 
that one of the GSEs’ purchases of low- and 
moderate-income loans in a particular MSA 
is 40 percent of theiroverall purchases in 
that MSA, while 44 percent of all home loanis 
(excluding B&C loans) in that MSA qualify as 
low-mod, then the GSE-to-market ratio is 40/ 
44 (or 0.91). The goals-qualifying ratios for 
Fannie Mae and Freddie Mac canbe 
compared for each MSA in a similar manner. 
Tables A.22, A.23, and A.24 summarize the 
performance of the GSEs within MSAs for 


2001, 2002 and 2003 originations of home 
purchase loans. A GSE’s performance is 
determined to be lagging the market if the 
ratio of the GSE housing goal loan purchases 
to their overall purchases is less than 99 
percent of that same ratio for the market. 


(The analysis was conducted where the “lag” 


determination is made at 98 percent instead 
of 99 percent and the results showed little 
change.) In the example given in the above 
paragraph, that GSE would be considered 
lagging the market. Tables A.22 (2001), A.23 
(2002) and A.24 (2003) report the number of 
MSAs in which each GSE under-performs the 
market with respect to each of the three 
housing goal categories. The following points 
can be made from this data: 
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Fannie Mae’s improvement between 2001 
and 2003 shows up in these tables. In 2001, 
Fannie Mae lagged the market in 264 (80 
percent) of the 331 MSAs in the purchase of 
underserved area loans; this number 
decreased to 236 (71 percent) MSAs in 2002 
and to 243 (73 percent) MSAs in 2003. 
Fannie Mae’s improvement was even greater 
for special affordable and low-mod loans; in 
the latter case, Fannie Mae lagged the market 
in 51 (15 percent) MSAs in 2003, compared 
with 194 (59 percent) MSAs in 2001. 

Freddie Mac’s improvement between 2001 
and 2003 was greater for underserved area 
loans. In 2001, Freddie Mac lagged the 
market in 261 (79 percent) of the 331 MSAs 
in the purchase of underserved area loans; 
this number decreased to 168 (51 percent) 
MSAs in 2002 before rising to 222 (67 
percent) MSAs in 2003. Freddie Mac’s made 
less improvement on the special affordable 
and low-mod categories; in the former case, 
Freddie Mac lagged the market in 234 (71 
percent) MSAs in 2003, compared with 279 
(84 percent) MSAs in 2001. 


12. GSE Market Shares: Home Purchase and 
First-Time Homebuyer Loans 


. This section examines the role that the 
GSEs have played in the overall affordable 
lending market for home loans. There are two 
differences from the above analyses in 
Sections E.9 and E.10. The first difference is 
that this section focuses on “‘market share” 
percentages rather than “distribution of 
business” percentages. A “market share” 
percentage measures the share of loans with 
a particular borrower or neighborhood 
characteristic that is funded by a particular 
market sector (such as FHA or the GSEs). In 
other words, a ‘‘market share’’ percentage 
measures a sector’s share of all home loans 
originated for a particular targeted group. The 
“market share” of a sector depends not only 
on the degree to which that sector 
concentrates its business on a targeted group 
(i.e., its “distribution of business” 


percentage) but also on the size, or overall 
mortgage volume, of the sector. If an industry 
sector has a large “market share” for a 
targeted group, then that sector is making an 
important contribution to meeting the credit 
needs of the group. Both “distribution of 
business” and ‘“‘market share’’ data are 
important for evaluating the GSEs’ 
performance. In fact, given the large size of 
the GSEs, one would expect that a “‘market 
share” analysis would highlight their 
importance to the affordable lending market. 

The second difference is that this section 
also examines the role of the GSEs in the 
total market for home loans, as well as in the 
conventional conforming market. Such an 
approach provides a useful context for 
commenting on the contribution of Fannie 
Mae and Freddie Mac to overall affordable 
lending, particularly given evidence that 
conventional lenders have done a relatively 
poor job providing credit access to 
disadvantaged families, which renders the 
conventional market a poor benchmark for 
evaluating GSE performance. The analysis of 
first-time homebuyers conducts the market 
share analysis in terms of both the total 
market (Section E.12.b) and the conventional 
conforming market (Section E.12.c). 

While the GSEs have accounted for a large 
share of the overall market for home 
purchase loans, they have accounted for a 
very small share of the market for important 
groups such as minority first-time 
homebuyers. But as this section documents, 
the GSEs have been increasing their share of 
the low-income and minority market, which 
provides an optimistic note on which to go 
forward. 

’ Section E.12.a uses HMDA and GSE data 
to estimate the GSEs’ share of home loans 
originated for low-income and minority 
borrowers and their neighborhoods. Sections 
E.12.b and E.12.c summarize recent research 
on the role of the GSEs in the first-time 
homebuyer market. Section E.12.d examines 
the downpayment characteristics of home 


loans purchased by the GSEs, a potentially 
important determinant of the GSEs’ ability to 
reach first-time homebuyers. 


a. GSEs’ Share of Home Purchase Lending 


Table A.25 reports market share estimates 
derived by combining HMDA market data 
with GSE and FHA loan-level data. To 
understand these estimates, consider the GSE" 
market share percentage of 46 percent for 
“All Home Purchase Loans” at the bottom of 
the first column in the table. That market 
share percentage is interpreted as follows: 

It is estimated that home loans acquired by 
Fannie Mae and Freddie Mac during the 
years, 1999 to 2003, totaled 46 percent of all 
home loans originated in metropolitan areas 
during that period. 

It should be noted that ‘‘all home loans” 
refers to all government (FHA and VA) loans 
plus all conventional loans less than the 
conforming loan limit; in other words, only 
“jumbo loans” are excluded from this 
analysis.392 The analysis is restricted to 
metropolitan areas because HMDA data (the 
source of the market estimates) are reliable 
only for metropolitan areas. B&C originations 
are included in the market data, since the 
purpose here is to gauge the GSEs’ role in the 
overall mortgage market. As discussed in 
Section E.9, excluding B&C loans, or even all 
subprime loans, would not materially affect 
this analysis of the home loan market since 
subprime loans are mainly for refinance 
purposes. The analysis below frequently 
combines purchases by Fannie Mae and 
Freddie Mac since previous sections have 
already compared their performance relative 
to each other. 


302 Following the purchase-year approach used in 
Sections E.9 and E.10, the GSE purchase data 
include their acquisitions of “prior-year” as well as 
“current-year” mortgages, while the market data 
include only newly-originated (or “current year’’) 
mortgages. 
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_ Table A.25 


FHA-Insured Loans and GSE Purchases as Shares of 
Home Purchase Mortgages Originated 
in Metropolitan Areas During 1999-2003 


GSE Purchases FHA-Insured 
1999-2003 2002 1999-2003 


Low-Income Borrowers 38% 43% 24% | 


African-American and 
Hispanic Borrowers 29.8 


Low-Income Tracts 35.5 
High Minority Tracts 38.3 


Underserved Areas” 44.0 


All Home Purchase Loans 45.6 49.3 


Source: 1999, 2000, 2001, 2002 and 2003 GSE, FHA, and HMDA data. 


Notes: The FHA figures refer to percentages of all newly-mortgaged home purchase 

mortgage loans (except jumbo loans above the conforming !oan limit) in metropolitan 

areas that were FHA insured during 1999, 2000, 2001, 2002 and 2003; the FHA data are from FHA. 
The GSE figures are defined differently-- they include GSE purchases in metropolitan 

areas during 1999 to 2003, of 1999-2003 conventional conforming mortgage originations 

and originations prior to 1999. (About 28% of the GSEs’ 1999 purchases were mortgages 

originated prior to 1999.) Borrower and race percentages are calculated by reallocating missing 
FHA, GSE, and conventional market data for these variables. FHA had fewer cases with missing 
data than the GSEs and the market. As with the FHA data, the GSE purchases are expressed as a 
percentage of the total market in metropolitan areas. In this table, the "total market” includes all 
(government and conventional) home purchase mortgages originated in metropolitan areas during 
1999, 2000, 2001, 2002 and 2003 that were below each year's conforming loan limit. The market data 
assume that HMDA covers 85 percent of the metropolitan mortgage market. A lower coverage 
assumption would increase the market totals and thus reduce the GSE and FHA market shares. 


' That is, it is estimated that FHA insured 24 percent of all home purchase loans (below the 


conforming loan limit) that were originated for low-income borrowers in metropolitan areas 
during 1999-2003. 


; Metropolitan census tracts with (1) median income less than or equal to 90 percent of 
AMI or (2) minority concentration greater than or equal to 30 percent and tract median 
income less than or equal to 120 percent of AMI. 
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The GSE market share percentage for 
“Low-Income Borrowers” at the top of the 
first column of Table A.25 has a similar 
interpretation: 

It is estimated that home loans for low- 
income borrowers acquired by Fannie Mae 
and Freddie Mac between 1999 and 2003 
totaled 38 percent of all home loans 
originated for low-income borrowers in 
metropolitan areas. 

According to the data in Table A.25, the 
GSEs account for a major portion of the 
market for targeted groups. For example, 
purchases by Fannie Mae and Freddie Mac 
represented 38 percent of the low-income- 
borrower market and 36-38 percent of the 
_ markets in low-income, high-minority, and 
underserved census tracts. Thus, access to 
credit in these historically underserved 
markets depends importantly on the 
purchase activities of Fannie Mae and 
Freddie Mac. However, the data in Table 
A.25 show that the GSEs’ role in low-income 
and minority markets is significantly less 
than their role in the overall home loan 
market. Fannie Mae and Freddie Mac 
accounted for 46 percent of all home loans 
but only 37 percent of the loans financing 
properties in underserved neighborhoods. 
Their market share was even lower for loans 
to African-American and Hispanic 
borrowers—30 percent, or 16 percentage 
points less than the GSEs’ overall market 
share of 46 percent. 

An encouraging finding is that the GSEs 
have increased their presence in the 
affordable lending market during 2002 and 
2003, when they accounted for 40-44 percent 
of the loans financing properties in low- 
income, high-minority, and underserved 
neighborhoods and for 34 percent of loans for 
African-American and Hispanic borrowers. 
These market share figures for the GSEs are 
generally higher than their performance 
during the two earlier years, 2000 and 2001. 

To provide additional perspective, Table 
A.25 also reports market share estimates for 
FHA.#°3 During the 1999-2003 period, FHA’s 
* overall market share was less than half of the 
GSEs’ market share, as FHA insured only 16 
percent of all home mortgages originated in 
metropolitan areas. However, FHA’s shares of 
the underserved segments of the market were 
much higher than its overall market share. - 
For instance, between 1999 and 2003, FHA 
insured 24 percent of all mortgages 
originated in low-income census tracts, even 
though it insured only 16 percent of all home 
loans. FHA’s share of the market was 


303 As explained in Section E.7, the GSEs’ 
affordable lending performance is evaluated relative 
to the conventional conforming market, as required 
by Congress in the 1992 GSE Act that established 
the housing goals. However, it is insightful to 
examine their overall role in the mortgage market 
and to contrast them with other major sectors of the 
market such as FHA. There is no intention here to 
imply that the GSEs should purchase the same 
types of loans that FHA insures. 


particularly high for African-American and 
Hispanic borrowers, as FHA insured 29 
percent of all home loans originated for these 
borrowers between 1999 and 2003—a figure 
only one percentage point higher than the 
GSEs’ share of 30 percent.*°*Phus, during 
the 1999-2003 period, FHA’s overall market 
share (16.0 percent) was about one-third of 
the GSEs’ market share (45.6 percent), but its 
share of the market for loans to African- 
Americans and Hispanics was almost equal 
to the GSEs’ share of that market. 

~The data for the two recent years (2002 and 
2003) indicate a larger market role for Fannie 
Mae and Freddie Mac relative to FHA. While 
the GSEs continued to have a much larger 
share of the overall market than FHA (47-49 
percent for the GSEs versus 11-14 percent for 
FHA), their share of home loans for African- 
Americans and Hispanics jumped to 34 
percent during 2002 and 2003, which was 
higher than the percentage share for FHA 
(17-25 percent). The differentials in market 
share between FHA and the GSEs on the 
other affordable lending categories listed in 
Table A.25 were also higher in 2002 and 
2003 than in earlier years. 


b. The GSEs’ Share of the Total First-Time 
Homebuyer Market 


This section summarizes two recent 
analyses of mortgage lending to first-time 
homebuyers; these two studies examine the 
total mortgage market, including both 
government and conventional loans 
originated throughout the U.S. (i.e., in both 
metropolitan areas and non-metropolitan 
areas). Section E.12.c will summarize a third 
study of first-time homebuyers that focuses 
on the conventional conforming market. All 
three-studies are market share studies that 
examine the GSEs’ role in the first-time 
homebuyer market. 

First, a study by Bunce concluded that the 
GSEs have played a particularly small role in 
funding minority first-time homebuyers.3°5 
Because HMDA does not require lenders to 
report information on first-time homebuyers, 
Bunce used data from the American Housing 
Survey to estimate the number of first-time 
homebuyers in the market. Using American 
Housing Survey data on home purchases 
from 1997 to 1999, Bunce estimated that the 
GSEs’ share of the market for first-time 
African-American and Hispanic homebuyers 
was only 10-11 percent, or less than one- 

“third of their share (36 percent) of all home 
purchases during that period. FHA’s share of 
this market was 36 percent, or twice its share 


304 As explained in the notes to Table A.25, 
HMDA data are the source of the market figures. It 
is assumed that HMDA data cover 85 percent of all 
mortgage originations in metropolitan areas. If 
HMDA data covered higher (lower) percentages of 
market loans, then the market shares for both the 
GSEs and FHA would be lower (higher). 

305 See Harold L. Bunce, The GSEs’ Funding of 
Affordable Loans: A 2000 Update, Housing Finance 
Working Paper No. HF-013, Office of Policy 
Development and Research, HUD, April 2002. 


(18 percent) of all home purchases.3°6 These 
data highlight the small role that the GSEs 
have played in the important market for 
minority first-time homebuyers. 

Bunce, Neal and Vandenbroucke (BNV) 
recently updated through 2001 the study by 
Bunce. In addition, BNV developed an 
improved methodology that combined 
industry, HMDA and AHS data to estimate 
the number of first-time homebuyers (by race 
and ethriicity) in the mortgage market during 
the years 1996 to 2001.2°7 BNV’s analysis 
includes the total mortgage market, that is, 
the government, conventional conforming, 
and jumbo sectors of the mortgage market. 

Table A.26 presents the key market shares 
estimated by BNV for the GSEs and FHA. The 
first figure (40.7) in Table A.26 is interpreted 
as follows: purchases of home loans by 
Fannie Mae and Freddie Mac totaled 40.7 
percent of all home loans financed between 
1996 and 2001. Going down the first column 
shows that the GSEs’ share of the first-time 
homebuyer market was 24.5 percent during 
the 1996-to-2001—a market share 
significantly lower than their overall market 
share of 40.7 percent. 

BILLING CODE 4210-27-P 


306 Bunce explains numerous assumptions and 
caveats related to combining American Housing 
Survey data on homebuyers with FHA and GSE 
data on mortgages. For example, the American 
Housing Survey (AHS) data used by Bunce 
included both financed home purchases and homes 
purchased with cash. If only financed home 
purchases were used, the market shares of both 
FHA and the GSEs would have been slightly higher 
(although the various patterns would have 
remained the same). The AHS defines first-time 
homebuyers as buyers who have never owned a 
home, while FHA and the GSEs define a first-time 
homebuyer more expansively as buyers who have 
not owned a home in the past three years. If it were 
possible to re-define the FHA and GSE data to be 
consistent with the AHS data, the FHA and GSE 
first-time homebuyer shares would be lower (to an 
unknown degree). For additional caveats with the 
AHS data, also see David A. Vandenbroucke, Sue 
G. Neal, and Harold L. Bunce, “First-Time 
Homebuyers: Trends from the American Housing 
Survey”, November 2001, U.S. Housing Market 
Condition, a quarterly publication of the Office of 
Policy Development and Research at HUD. In some 
years, home purchases as measured by the AHS 
declined while home purchases as measured by 
other data sources (e.g., HMDA) increased. In 
addition, the AHS home purchase data for separate 
minority groups (e.g., African-Americans, 
Hispanics) sometimes exhibited shifts inconsistent 
with other sources. 

307 BNV’s methodology for estimating first-time 
borrowers c@nsists of three steps: (1) estimate the 
total number of home purchase loans originated 
during a particular year using a mortgage market 
model that they develop; (2) disaggregate the home 
purchase loans in step (1) into racial and ethnic 
groups using HMDA data for metropolitan areas; 
and (3) for each racial and ethnic group in step (2), 
estimate the number of first-time homebuyers using 
mortgage and first-time homebuyer information 
from the American Housing Survey. 
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FHA’s greater focus on first-time 
homebuyers is also reflected in the market 
share data reported in Table A.26. While 
FHA insured only 16.6 percent of all home 
loans originated between 1996 and 2001, it 
insured 30.9 percent of all first-time- 
homebuyer loans during that period. The 
GSEs, on the other hand, accounted for a 
larger share (40.7 percent) of the overall 
home purchase market but a smaller share 
(24.5 percent) of the first-time homebuyer 
market. 

Table A.26 also reports home purchase and 
first-time homebuyer information for 
minorities. During the more recent 1999-to- 
2001 period, the GSEs’ loan purchases 
represented 41.5 percent of all home 
mortgages but only 24.3 percent of home 
loans for African-American and Hispanic 
families, and just 14.3 percent of home loans 
for African-American and Hispanic first-time 
homebuyers. During this period, the GSEs’ 
role in the market for first-time African- 
American and Hispanic homebuyers was 
only one-third of their role in the overall 
home loan market (14.3 percent versus 41.5 
percent). 

FHA, on the other hand, accounted for a 
much larger share of the minority first-time 
homebuyer market than it did of the overall 
homebuyer market. Between 1999 and 2001, 
FHA insured 46.5 percent of all loans for 
African-American and Hispanic first-time 

. homebuyers—a market share that was almost 
three times its overall market share of 16.4 
percent.3°8 While FHA’s market share was 


308 See Bunce, Neal, and Vandenbroucke, op. cit., 
for comparisons of various estimates of the market 
shares for FHA and the GSEs using different data 
bases and estimation methods. One can compare (a) 


two-fifths of the GSEs’ share of the overall 
home purchase market (16.4 percent versus 
41.5 percent), FHA’s market share was over 
three times the GSEs’ share of the market for 
first-time African-American and Hispanic 
homebuyers (46.5 percent versus 14.3 
percent). This finding that the GSEs have 
played a relatively minor role in the first- 
time minority market is similar to the 
conclusion reached by the Fed researchers 
(see below) and Bunce (2002) that the GSEs 
have provided little credit support to this 
underserved borrower group. 

The results reported in Table A.26 for the 
year 2001 suggest some optimism concerning 
the GSEs’ role in the first-time homebuyer 
market. As explained in earlier sections, both 
GSEs, but particularly Fannie Mae, improved 
their affordable lending-performance during 
2001, at a time when the overall market’s 
performance was slightly declining. This 
improvement is reflected in the higher first- 
time market shares for the GSEs during the 


the 1999-2001 market shares for FHA and the 
conyentional conforming market in metropolitan 
areas calculated using the same methodology as 
Table A.25 with (b) the 1999-2001 market share 
estimates reported in Table A.25 for the entire 
mortgage market (including jumbo ioans and 
covering non-metropolitan areas as well as 
metropolitan areas). The results are strikingly 
consistent. For the 1999-to-2001 period, the FHA 
share of the overall (African American and 
Hispanic) home loan market is estimated to be 19.0 
percent (35.8 percent) under (a) versus 16.4 percent 
(31.2 percent) under (b). Lower percentage shares 
are expected for (b) because (b) includes jumbo 
loans. For the same period, the GSE share of the 
overall (African American and Hispanic) home loan- 
market is estimated to be 46.0 percent (25-28 
percent) under (a) versus 41.5 percent (24.3 percent) 
under (b). 


year 2001, compared with the two previous 
years, 1999 and 2000 (not reported). The 
GSEs’ share of the market for first-time 
African-American and Hispanic homebuyers 
jumped from about 11-12 percent during 
1999 and 2000 to 19.7 percent in 2001. 
Fannie Mae’s share of this market almost 
doubled during this period, rising from 7.0 
percent in 1999 to 12.6 percent in 2001. 
Thus, while the GSEs continue to play a 
relatively small role in the minority first-time 
homebuyer market, during 2001 they 
improved their performance in this area.3°9 


c. The GSEs’ Share of the Conventional 
Conforming, First-time Homebuyer Market 


Bunce and Gardner (2004) recently 
conducted an analysis of first-time 
homebuyers for the conventional conforming 
market. The Bunce and Gardner analysis 
used a similar methodology to the study by 
Bunce, Neal, and Vandenbroucke of first-time 
homebuyers in the total mortgage market. 
Bunce and Gardner restricted their analysis 
to the funding of first-time homebuyers in the 
conventional conforming market, which is 
the market where Fannie Mae and Freddie 
Mac operate. Their market share results are 
summarized in Table A.27. 


309 For other analyses of the GSEs’ market role, 
see the following study by economists at the 
Federal Reserve Board: Glenn B. Canner, Wayne 
Passmore, and Brian J. Surette, “Distribution of 
Credit Risk among Providers of Mortgages to Lower- 
Income and Minority Homebuyers” in Federal 
Reserve Bulletin, 82(12): 1077-1102, December, 
1996. This study considered several characteristics 
of the GSEs’ loan purchases (such as amount of 
downpayment) and concluded that the GSEs have 
played a minimal role in providing credit support 
for underserved borrowers. 
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Table A.27 


GSEs' Share of Conventional Conforming Loans 
for All Homebuyers and for 
First-Time Homebuyers, 1996-2001 


All Homebuyers 1999-2001 1996-2001 
Fannie Mae Purchases ws 32.5% 32.4% 
Freddie Mac Purchases 24.0% 23.2% 
Both GSEs' Purchases 56.6% 55.5% 


African-American and Hispanic Homebuyers 
Fannie Mae Purchases . 


Freddie Mac Purchases © 
Both GSEs’ Purchases 


Minority Homebuyers 
Fannie Mae Purchases 
‘Freddie Mac Purchases 
Both GSEs' Purchases 


All First-Time Homebuyers 

Fannie Mae Purchases 
Freddie Mac Purchases 
Both GSEs' Purchases 


African-American and Hispanic 
First-Time Homebuyers 
_ Fannie Mae Purchases 20.2% 
Freddie Mac Purchases 10.4% 
Both GSEs' Purchases 30.6% 


Minority First-Time Homebuyers 
Fannie Mae Purchases 20.1% 22.1% 
Freddie Mac Purchases . 13.0% 12.1% 
Both GSEs' Purchases 33.1% 34.2% 


Source: These data cover the entire U.S. market (i.e., both metropolitan and 
non-metropolitan areas). See Bunce and Gardner (2004) for derivation of the conventional 
conforming market estimates and the source of the GSE data. Missing race and ethnicity 
data for first-time homebuyers are re-allocated based on the race and ethnicity percentage 
distribution of the non-missing data. 


§8§ 63729 
| 31.4% 31.9% 
| 19.5% 18.8% 
50.9% 50.7% 
| 22.9% 24.7% 
| 16.9% 16.3% 
| 39.8% 41.0% 
| 
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Between 1999 and 2001, the GSEs’ 
purchases accounted for 56.6 percent of all 
home loans originated in the conventional 
conforming market of both metropolitan 
areas and non-metropolitan areas. In other 
words, Fannie Mae and Freddie Mac funded 
almost three out of every five homebuyers 
entering the conventional conforming market 
between 1999 and 2001. Their purchases of 
first-time homebuyer loans, on the other 
hand, accounted for only 39.8 percent of all 
first-time homebuyer loans originated in that 
market. Thus, while the GSEs ginded 
approximately two out of every five first-time 
homebuyers entering the conventional 
conforming market, their market share (39.8 
percent) for first-time homebuyers was only 
70 percent of their market share (56.6 
percent) for all homebuyers. 

As shown in Table A.27, the GSEs have 
funded an even lower share of the minority 
first-time homebuyer market. Between 1999 
and 2001, the GSEs purchases of African- 
American and Hispanic first-time homebuyer 
loans represented 30.9 percent of the 
conventional conforming market for these 
loans. Thus, while the GSEs have accounted 


for 56.6 percent of all home loans in the 
conventional conforming market, they have 
accounted for only 30.9 percent of loans 
originated in that market for African- 
American and Hispanic first-time 
homebuyers. 

The market share data in Table A.27 show 
some slight differences between the Freddie 
Mac and Fannie Mae in serving minority 
first-time homebuyers. During the 1999-to- 
2001 period, Freddie Mac’s share (11.9 
percent) of the African-American and 
Hispanic first-time homebuyer market was 
only one-half of its share (24.0 percent) of the 
home loan market. On the other hand, Fannie 
Mae’s share (19.0 percent) of the African- 
American and Hispanic first-time homebuyer 
market was almost 60 percent of its share 
(32.5 percent) of the home loan market. Thus, 
while Fannie Mae performance in serving 
minority first-time homebuyers has been 
poor, it has been better than Freddie Mac’s. 
This difference in performance between 
Fannie Mae and Freddie Mac was also seen 
in the portfolio percentages reported earlier 
in Table A.17a. Loans for African-American 
and Hispanic first-time homebuyers 


accounted for 6.9 percent of Fannie Mae’s 
purchases of home loans between 1999 and 
2001, a figure higher than Freddie Mac 
percentage of 5.3 percent. Loans for African- 
American and Hispanic first-time 
homebuyers accounted for 10.2 percent of all 
home loans originated in the conventional 
conforming market. 


d. Downpayments on Loans Purchased by the 
GSEs 


The level of downpayment can be an 
important obstacle to young families seeking 
their first homes. Examining the 
downpayment characteristics of the 
mortgages purchased by the GSEs might help 
explain why they have played a rather 
limited role in the first-time homebuyer 


market 


Table A.28 reports the loan-to-value (LTV) 
distribution of home purchase mortgages 
acquired by the GSEs between 1997 and 
2003. In Table A.29, LTV data are provided 
for the GSEs’ purchases of home loans that 
qualify for the three housing goals—special 
affordable, low-mod, and underserved areas. 
Three points stand out. 
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First, the GSEs (and particularly Fannie 
Mae) have recently increased their purchases 
of home loans with low downpayments. 
After remaining about 4 percent of Fannie 
Mae’s purchases between 1997 and 2000, 
over-95-percent-LTV loans (or less-than-five- 
percent downpayment loans) jumped to 7.1 
percent during 2001, 7.7 percent in 2002 and 
11.5 percent in 2003. It is interesting that this 
jump in less-than-five-percent downpayment 
loans occurred in the same years that Fannie 
Mae improved its purchases of loans for low- 
income homebuyers, as discussed in earlier 
sections. As a share of Freddie Mac’s 
purchases, over-95-percent-LTV loans 
increased from 1.1 percent in 1997 to 5.9 
percent in 2000, before falling to 4.3 percent 
in 2001, 4.8 percent in 2002 and 4.7 percent 
in 2003. If the low-downpayment definition 
is expanded to ten percent (i.e., over-90- 
percent-LTV loans), Freddie Mac had about 
the same percentage (25 percent) of low- 
downpayment loans during 2001 as Fannie 
Mae. In fact, under the more expansive 
definition, Freddie Mac had the same share 
of over-90-percent-LTV loans in 2001 as it 
~ did in 1997 (about 25 percent), while Fannie 
Mae exhibited only a modest increase in the 
share of its purchases with low 
downpayments (from 23.2 percent in 1997 to 
25.4 percent in 2001). The share of over-90- 
percent-LTV loans in Freddie Mac’s 
purchases fell sharply from 25.0 percent in 
2001 to 21.9 percent in 2002 and 19.9 percent 
in 2003, while the share in Fannie Mae’s’ 
purchases fell more modestly from 25.4 
percent in 2001 to 24.2 percent in 2002 
before rebounding to 25.3 percent in 2003. 

Second, loans that qualify for the housing 
goals have lower downpayments than non- 
qualifying loans. In 2001 and 2002, over-95- 
percent-LTV loans accounted for about 15 
percent of Fannie Mae’s purchases of special 
affordable loans, 13 percent of low-mod 
loans, and 12 percent of underserved area 
loans, compared with about 7.5 percent of 
Fannie Mae’s purchases of all home loans. 
(See Table A.29.) In 2003 these percentages 
increased to 23, 19 and 19 percent for special 
affordable, low-mod and underserved areas 
respectively. These low-downpayment shares 
for 2001, 2002 and 2003 were double those 
for 2000 when over-95-percent-LTV loans 
accounted for 8.4 percent of Fannie Mae’s 
purchases of special affordable loans and 
about 7 percent of its purchases of low-mod 
and underserved area loans. Fannie Mae’s 
low-downpayment shares during 2001 were 
higher than Freddie Mac’s shares of 12.3 
percent for special affordable loans and about 
9 percent for low-mod and underserved area 
loans. Between 2001 and 2003, Freddie Mac’s 
over-95-percent-LTV shares fell sharply to 3— 
4 percent for the three housing goal 
categories, while Fannie Mae’s shares 
increased to the 13-23 percent range. Under 
the more expansive, over-90-percent-LTV 
definition, almost one-third of Fannie Mae’s 
goals-qualifying purchases during 2001 
would be considered low downpayment, as 
would a slightly smaller percentage of 
Freddie Mac’s purchases. However, during 
2003, Freddie Mac’s over-90-percent-LTV 
shares for the goals-qualifying loans fell to 
20-22 percent. 

Third, a noticeable pattern among goals- 
qualifying loans purchased by the GSEs is the 


predominance of loans with high 
downpayments. For example, 54.3 percent of 
special affordable home loans purchased by 
Freddie Mac during 2003 had a 
downpayment of at least 20 percent, a 
percentage not much lower than the high- 
downpayment share (59.5 percent) of all 
Freddie Mac’s home loan purchases. 
Similarly, 49.8 percent of the home loans 
purchased by Fannie Mae in underserved 
areas during 2003 had a twenty percent or 
higher downpayment, compared with 54.6 
percent of all home loans purchased by 
Fannie Mae. 

Thus, the data in Tables A.28 and A.29 
show a preponderance of high downpayment 
loans, even among lower-income borrowers 
who qualify for the housing goals. The past’ 
focus of the GSEs on high-downpayment 
loans provides some insight into a study by 
staff at the Federal Reserve Board who found 
that the GSEs have offered little credit 
support to the lower end of the mortgage 
market.31° The fact that approximately half of 
the goals-qualifying loans purchased by the 
GSEs have a downpayment of over twenty 
percent is also consistent with findings 
reported earlier concerning the GSEs’ 
minimal service to first-time homebuyers, 
who experience the most problems raising 
cash for a downpayment. On the other hand, | 
the recent experience of Fannie Mae suggests 
that purchasing low-downpayment loans 
may be one technique for reaching out and 
funding low-income and minority families 
who are seeking to buy their first home. 


13. Other Studies of the GSEs’ Performance 
Relative to the Market 


This section summarizes briefly the main 
findings from other studies of the GSEs’ 
affordable housing performance. These 
include studies by the HUD and the GSEs as 
well as studies by academics and research 
organizations. 

Freeman and Galster Study.*1! A recent 
study by Lance Freeman and George Galster 
uses econometric analysis to test whether the 
Government-Sponsored Enterprises (GSEs) 
Fannie Mae and Freddie Mac purchases of 
home mortgages in neighborhoods 
traditionally underserved by financial 
institutions stimulate housing market activity 
in those neighborhoods. Specifically, this 
study analyzes data of single-family home 
sales volumes and prices of mortgages 
originated from 1993-1999 in Cleveland, OH. 

The study concludes that aggressive 
secondary market purchasing behavior by 
non-GSE entities stimulated sales volumes 
and prices of homes in low-income and 
predominantly minority-occupied 
neighborhoods of Cleveland. The study 
results also showed a positive relationship 
between home transaction activity and the 
actions of the secondary mortgage market, 
and concludes that the secondary mortgage 
market (and the non-GSE sector in particular) 
purchases of mortgages had a positive effect 
on the number of sales transactions one year 
later. However, the study also concludes that 
although non-GSE purchases of non-home 


310 Canner, et al., op. cit. 

311 The Impact of Secondary Mortgage Market and 
GSE Purchases on Underserved Neighborhood 
Housing Markets: Final Report to HUD. July 2002. 


purchase mortgages appeared to boost prices 
one and two years later, no consistent 
impacts of purchasing rates on sales prices 
could be observed. In addition, there was no 
robust evidence that GSE purchasing rates 
were positively associated with single-family 
home transactions volumes or sales prices - 
during any periods. 

Urban Institute Rural Markets Study.212 A 
study by Jeanette Bradley, Noah Sawyer, and 
Kenneth Temkin uses both quantitative and 
qualitative data to explore the issue of GSE 
service to rural areas. The study first 
summarizes the existing research on rural 
lending and GSE service to rural areas. It 
then reviews the current underwriting 
guidelines of Fannie Mae, Freddie Mac, the 
USDA Rural Housing Service, and Farmer 
Mac, focusing on issues relevant to rural 
underwriting. The GSE public-use database is 
used to analyze GSE non-metro loan 
purchasing patierns from 1993-2000. Finally, 
the study presents the results of a series of 
discussions conducted with key national 
industry and lender experts and local experts 
in three rural sites in south-central Indiana, 
southwestern New Mexico and southern New 
Hampshire chosen for the diversity of their 
region, population, economic structures, and 
housing markets. 

The authors of the study conclude that 
while Fannie Mae and Freddie Mac have 
increased their lending to rural areas since 
1993, their non-metro loan purchases still lag 
behind their role in metro loan purchases, 
particularly in regard to the percentage of 
affordable loans. From the discussions with 
experts, the authors of the study make the 
following policy recommendations: 
Underserved populations and rural areas 
should be specifically targeted at the census- 
tract level; HUD should set manufactured 
housing goals; HUD should consider 
implementing a survey of small rural lenders 
or setting up an advisory group of small rural 
lenders in order to determine their 
suggestions for creating stronger 
relationships between the GSEs and rural 
lenders with the goal of increasing GSE non- 
metro purchase rates. 

Urban Institute GSE Impacts Study.313 A 
report by Thomas Thibodeau, Brent 
Ambrose, and Kenneth Temkin analyzes the 
extent to which the GSEs’ responses to the 
Federal Housing Enterprises Financial Safety 
and Soundness Act’s (FHEFSSA) affordable 
housing goals have had their intended effect 
of making !ow- and moderate-income 
families better off. Specifically the report 
examines several methodologies determining 
that the conceptual model created by Van 
Order in 1996 314 provided the most complete 
description of how the primary and 
secondary markets interact. This model was 
then applied in a narrow scope to capital 
market outcomes which included GSE 
market shares and effective borrowing costs, 


312 GSE Service to Rural Areas, 2002. 

313 An Analysis of the Effects of the GSE . 
Affordable Goals on Low- and Moderate-Income 
Families, 2001. : 

314 Van Order, Robert. 1996. “Discrimination and 
the Secondary Mortgage.Market.”’ In John Goering 
and Ronald Wienk, eds. Mortgage Discrimination, 
Race, and Federal Policy. The Urban Institute Press, 
Washington, DC: 335-363. 
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and housing market outcomes that include 
low- and moderate-income homeownership 
rates. Finally, metropolitan American 
Housing Survey (AHS) data for eight cities 
were used to conduct empirical analyses of 
the two categories of outcomes. These cities 
included areas surveyed in 1992, the year 
before HUD adopted the affordable housing 
goals, to provide the baseline for the analysis. 
Four metropolitan areas were surveyed in 
1992 and again in 1996: Cleveland, 
Indianapolis, Memphis and Oklahoma City. 
Four cities were surveyed in 1992 and again 
in 1998: Birmingham, Norfolk, Providence 
and Salt Lake City. 

The study’s empirical analysis suggests 
that the GSE affordable goals have helped to 
make homeownership more attainable for 
target families. The assessment of the effects 
of the affordable goals on capital markets 
showed that the GSE share of the 
conventional conforming market has 
increased, especially for lower income 
borrowers and neighborhoods. The study also 
concludes that the affordable housing goals 
have an impact on the purchase decisions of 
Fannie Mae and Freddie Mac. The study also 
finds that interest rates are lower in markets 
in which Fannie Mae and Freddie Mac 
purchase a higher proportion of conventional 
loans. Finally, the study’s analysis shows 
that overall lending volume in a metropolitan 
area increases when the GSEs purchase 
seasoned loans. 

Specifically, that homeownership rates 
increased at a faster rate for low-income 
families when compared to all families, and 
that in a subset of MSAs, minority 
homeownership rates also grew faster when 
compared to overal] homeownership changes 
in those MSAs. 

Finally, the affordable housing goal effects 
were examined for 80 MSAs in relation to the 
homeownership rate changes between 1991 
and 1997. The study found that the GSEs, by 
purchasing loans originated to low-income 
families, helped to reduce the disparity 
between homeownership rates for lower and 
higher income families, suggesting that the 
liquidity created when the GSEs purchase 
loans originated to low-income families is 
recycled into more lending targeted to lower 
income homebuyers. 

The authors of the study qualify their 
results by stating that they are based on 
available data that does not provide the level 
of detail necessary to conducta fully ~ 
controlled national assessment. 

Williams and Bond Study.**5 Richard 
Williams and Carolyn Bond examine GSE 
leadership of the mortgage finance industry 
in making credit available for low- and 
moderate-income families. Specifically, it 
asks if the GSEs are doing relatively more of 
their business with underserved markets than 
other financial institutions, and whether the 
GSEs’ leadership helps to narrow the gap in 
home mortgage lending that exists between 
served and underserved markets. The study 
uses HMDA data for metropolitan areas and 


315 Are the GSEs Leading, and if So Do They Have 
Any Followers? An Analysis of the GSEs’ Impact on 
Home Purchase Lending to Underserved Markets 
During the 1990s. University of Notre Dame 
Working Paper and Technical Series Number 2003- 
2. 2002. 


the Public Use Data Base at HUD for 
compilations of GSE data sets for the entire 
nation (GSE PUDB File B) to conduct 
descriptive and multivariate analyses of 
nationwide lending between 1993 and 2000. 
Additionally, separate analyses are 
conducted that include and exclude loans 
from subprime and manufactured housing 
lenders. 

The study concludes that the GSEs are not 
leading: They do not purchase relatively 
more underserved market loans than the 
primary market makes nor do they purchase 
as many of these loans as their secondary 
market competitors. Additionally, the study 
concludes that the disparities between the 
GSEs and the primary market are even greater 
once the growing role of subprime and 
manufactured housing is considered. The 
authors admit that there have been signs of 
progress, particularly in 1999 and 2000 when 
primary market lending to underserved 
markets increased and GSE purchases of 
underserved market loans increased even 
faster. Regardless, the study concludes that 
there continues to be significant racial, 
economic, and geographic disparities in the 
way that the benefits of GSE activities are 
distributed and that the benefits of GSE 
activities still go disproportionately to 
members of served rather than underserved 
markets. 


14. The GSEs’ Support of the Mortgage 
Market for Single-Family Rental Properties 


The 1996 Property Owners and Managers 
Survey reported that 49 percent of rental 
units are found in the ‘‘mom and pop shops” 
of the rental market—“single-family”’ rental 
properties, containing 1-4 units. These small 
properties are largely individually-owned 
and managed, and in many cases the owner- 
managers live in one of the units in the 
property. They inciude many properties in 
older cities, in need of financing for 
rehabilitation. Single-family rental units play 
an especially important role in lower-income 
housing, over half of such units are 
affordable to very low-income families. 

There is not, however, a strong secondary 
market for single-family rental mortgages. 
While single-family rental properties 
comprise a large segment of the rental stock 
for lower-income families, they make up a 
small portion of the GSEs’ business. Between 
1999 and 2002, single-family rental 
properties accounted for only 7.6 percent of 
total (both single-family and multifamily) 
units financed by the GSEs during this 
period. It follows that since single-family 
rentals make up such a small part of the GSEs 
business, they have not penetrated the single- 
family rental market to the same degree that 
they have penetrated the owner-occupant 
market. Table A.30 below shows that 
between 1999 and 2002, the GSEs financed 
61 percent of owner-occupied dwelling units 
in the conventional conforming market, but 
only 40 percent of single-family rental units. 

There are a number of factors that have 
limited the development of the secondary 
market for single-family rental property 
mortgages thus explaining the lack of 
penetration by the GSEs. Little is collectively 
known about these properties as a result of 
the wide spatial dispersion of properties and 
owners, as well as a wide diversity of 


characteristics across properties and 
individuality of owners. This makes it 
difficult for lenders to properly evaluate the 
probability of default and severity of loss for 
these properties. 

Single-family rental properties could be 
important for the GSEs housing goals, 
especially for meeting the needs of lower- 
income families. Between 1999 and 2002, 87 
percent of the GSEs’ single-family rental 
units qualified for the Low- and Moderate- 
Income Goal, compared with 40 percent of 
one-family owner-occupied properties. (See 
Table A.30.) This heavy focus on lower- 
income families meant that single-family 
rental properties accounted for 14 percent of 
the units qualifying for the Low- and 
Moderate-Income Goal, even though they 
accounted for 7.6 percent of the total units. 
(single-family and multifamily) financed by 
the GSEs. 

Given the large size of this market, the high 
percentage of these units which qualify for 
the GSEs’ housing goals, and the weakness of 
the secondary market for mortgages on these 
properties, an enhanced presence by Fannie 
Mae and Freddie Mac in the single-family . 
rental mortgage market would seem 
warranted.?'© Single-family rental housing is 
an important part of the housing stock 
because it is an important source of housing 
for lower-income households. 

Despite the size and importance of single- 
family rental properties for low-income 
people, HUD received several comments 
advocating exclusion of single-family rentals 
from goals consideration. These commenters 
pointed out that single-family owner- 
occupiers often maintain their properties 
more effectively than single-family absentee 
landlords or their tenants. HUD was asked to 
exclude single-family investor owned 
properties to reduce these neighborhood 
effects. 

Community associations raise an important 
issue for neighborhood development. 
However, they do not address the question of 
effective goals promotion for all segments of 
the housing market. They compare 
maintenance by owner-occupiers to 
maintenance by investors in the single-family 
market. This does not address the housing 
outcomes for tenants with access to single- 
family rental compared to tenants in 
multifamily rental. With nearly half of rental 
units in older cities composed of smaller 
single-family units, denial of goals eligibility 
for single-family investors would exclude a 
substantial proportion of housing units 
available to low income people. 

Furthermore, single-family investors 
provide additional market benefits to the 
housing system. The whole structure of the 
GSEs provides liquidity to the housing 
market by allowing investors additional 
channels to fund mortgages. The question is 
not always between single-family investors - 
and single-family owner-occupiers. 
Sometimes, the question is between a single- 


316 A detailed discussion of the GSEs’ activities in 
this area is contained in Theresa R. Diventi, The 
GSEs’ Purchases of Single-Family Rental Property 
Mortgages, Housing Finance Working Paper No. 
HF-004, Office of Policy Development and 
Research, Department of Housing and Urban 
Development, (March 1998). 
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family investor and a property unable to be 
sold or even abandoned. Although the goals 
strongly support home ownership for low- 
income neighborhoods, investors in single- 
family properties also play an important role. 


F. Factor 4: Size of the Conventional 
Conforming Mortgage Market Serving Low- 
and Moderate-Income Families Relative to 
the Overall Conventional Conforming Market 


The Department estimates that dwelling 
units serving low- and moderate-income 
families will account for 51-56 percent of 
total units financed in the overall 
conventional conforming mortgage market 
during 2005-2008, the period for which the 
Low- and Moderate-Income Housing Goal 
will be effective. The market estimates 
exclude B&C loans and allow for much more 
adverse economic and market affordability 
conditions than have existed recently. The 
detailed analyses underlying these estimates 
are presented in Appendix D. : 


G. Factor 5: GSEs’ Ability to Lead the 
Industry 


FHEFSSA requires the Secretary, in 
determining the Low- and Moderate-Income 
Housing Goal, to consider the GSEs’ ability 
to “lead the industry in making mortgage 
credit available for low- and moderate- 
income families.” Congress indicated that 
this goal should ‘“‘steer the enterprises toward 
the development of an increased capacity 
and commitment to serve this segment of the 
housing market” and that it “fully expect[ed] 
[that] the enterprises will need to stretch 
their efforts to achieve [these goals].’’317 

The Department and independent 
researchers have published numerous studies 
examining whether or not the GSEs have 
been leading the single-family market in 
terms of their affordable lending 
performance. This research, which is 
summarized in Section E, concludes that the 
GSEs have generally lagged behind primary 


317 Senate Report 102-282, May 15, 1992, p. 35. 


lenders in funding first-time homebuyers, 
lower-income borrowers and underserved 
communities, although Fannie Mae’s recent 
performance has placed it ahead of the 
special affordable and low-mod markets for 
single-family-owner loans. As required by 
FHEFSSA, the Department has produced 
estimates of the portion of the total (single- . 
family and multifamily) mortgage market that 
qualifies for each of the three housing goals 
(see Appendix D). Congress intended that the 
Department use these market estimates as 
one factor in setting the percentage target for 
each of the housing goals. The Department’s 
estimate for the size of the Low- and 
Moderate-Income market is 51-56 percent, 
which is higher than the GSEs’ performance 
on that goal. 

This section provides another perspective 
-on the GSEs’ performance by examining the 
share of the total conventional conforming 
mortgage market and the share of the goal- 
qualifying markets (low-mod, special 
affordable, and underserved areas) accounted 
for by the GSEs’ purchases. This analysis, 
which is conducted by product type (single- 
family owner, single-family rental, and 
multifamily), shows the relative importance 
of the GSEs in each of the goal-qualifying 
markets. : 


1. GSEs’ Role in Major Sectors of the 
Mortgage Market 


Tables A.30 and A.31a compare GSE 
mortgage purchases with HUD’s estimates of 
the numbers of units financed in the 
conventional conforming market. Table A.30 
presents aggregate data for 1999--2002 while 
Table A.31a presents more summary market 
share data for individual years 2000, 2001 
and 2002.18 (As explained below, Tables 


318 Tables A.30 and A.31 examine GSE purchases 
on a “going forward basis by origination year’’. 
Specifically, it considers GSE purchases of: (a) 2000 
mortgage originations during 2000, 2001, 2002 and 
2003; (b) 2001 originations during 2001, 2002 and 


' 2003; and (c) 2002 originations during 2002 and 


2603. In other words, this analysis looks at the 


A.31b and A.31c repeat this information but 
for lower multifamily shares of the mortgage 
market.) HUD estimates that there were 
47,551,039 owner and rental units financed 
by new conventional conforming mortgages 
between 1999 and 2002. Fannie Mae’s and 
Freddie Mac’s mortgage purchases financed 
26,118,927 of these dwelling units, or 55 
percent of all dwelling units financed. As 
shown in Table A.30, the GSEs have played 
a smaller role in the goals-qualifying markets 
than they have played in the overall market. 
Between 1999 and 2002, new mortgages were 
originated for 26,051,771 dwelling units that ~ 
qualified for the Low- and Moderate-Income 
Goal; the GSEs low-mod purchases financed 
12,608,215 dwelling units, or 48 percent of 
the low-mod market. Similarly, the GSEs’ 
purchases accounted for 48 percent of the 
underserved areas market, but only 41 
percent of the special affordable market. 
Obviously, the GSEs did not lead the 
industry during this period in financing units 
that qualify for the three housing goals. They 
need to improve their performance and it 
appears that there is ample room in the non- 
GSE portions of the goals-qualifying markets 
for them to do so. For instance, the GSEs 
were not involved in three-fifths of the 
special affordable market during the 1999-to- 
2002 period. 

BILLING CODE 4210-27-P 


GSEs’ purchases of a particular origination year 
cohort through 2003. This approach contrasts with 
the approach that examines GSE purchases on a 
“backward looking basis by purchase year’’, for 
example, GSE purchases during 2000 of both new 
2000 originations and originations during previous 
years (the latter called ‘‘prior-year’’ or seasoned 
loans). Either approach is a valid method for 


_ examining GSE purchases; in fact, when analyzing 


aggregated data such as the combined 1999-2002 
data in Table A.30, the two approaches yield 
somewhat similar results. HUD’s methodology for 
deriving the market estimates is explained in 
Appendix D. B&C loans have been excluded from 
the market estimates in Tables. A.30 and A.31. 
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While the GSEs are free to meet the 
Department’s goals in any manner that they 
deem appropriate, it is useful to consider 
their performance relative to the industry by 
property type. The GSEs accounted for 61 
percent of the single-family owner market but 
only 35 percent of the multifamily market 
and 40 percent of the single-family rental 
market (or a combined 37 percent share of 
the rental market). 

Single-Family Owner Market. As stated in 

» the 2000 Rule, the single-family-owner 
market is the bread-and-butter of the GSEs’ 
business, and based on the financial and 
other factors discussed below, the GSEs - 
clearly have the ability to lead the primary 
market in providing credit for low- and 

. moderate-income owners of single-family 
properties. However, the GSEs have 
historically lagged behind the market in 
funding single-family-owner loans that 
qualify for the housing goals and, as 
discussed in Section E, they have played a 
rather small role in funding minority first- 
time homebuyers. The market share data 
reported in Table A.30 for the single-family- 
owner market tell the same story. The GSEs’ 
purchases of single-family-owner loans 
represented 61 percent of all single-family- 
owner loans originated between 1999 and 
2002, compared with 57 percent of the low- 
mod loans that were originated, 55 percent of 
underserved area loans, and 52 percent of the 
special affordable loans. 

The data in Table A.31a indicate the GSEs’ 
growing market share during the heavy 
refinance years of 2001 and 2002. For 
example, the GSEs accounted for 74 percent 
of the overall single-family-owner market in 
2002, and 67-69 percent of the markets 
covered by the three housing goal categories. 
While this improvement is an encouraging 
trend, there are ample opportunities for the 
GSEs to continue their improvement. Almost 
one-third of the goals-qualifying loans 
originated during 2002 remained available to 
the GSEs to purchase; there are clearly 
affordable loans being originated that the 
GSEs can purchase. Furthermore, the GSEs’ 
purchases under the housing goals are not 
limited to new mortgages that are originated 
in the current calendar year. The GSEs can 
purchase loans from the substantial, existing 
stock of affordable loans held in lenders’ 
portfolios, after these loans have seasoned 
and the GSEs have had the opportunity to 
observe their payment performance. In fact, 
based on Fannie Mae’s recent experience, the 
purchase of seasoned loans appears to be one 
effective strategy for purchasing goals- 
qualifying loans. 

The data in Table A.31a show a strong 
upward trend from 2000 and 2001 to 2002 in 
the GSE share of the single-family-owner 
market. Their share of 2000 financed units in 
the conventional conforming market totaled 
48 percent. This increased to 55 percent in 
2001 then to 74 percent in 2002. The large 
increase in 2002 can be attributed to the 
relatively low interest rates and heavy 
refinancing activity in 2003. During such a 
period, the share of fixed rate mortgage 
originations increases relative to adjustable 
rate mortgages. Due to the higher risk 
associated with fixed rate mortgages, less 
thrift institutions are willing to hold them, 


and, thus, more are sold to the GSEs. As a 
result, during low interest rate periods, the 
GSE share of mortgages increases. _ 

Single-Family Rental Market. Single-family 
rental housing is a major source of low- 
income housing. As discussed in Appendix 
D, data on the size of the primary market for 
mortgages on these properties is limited, but 
available information indicate that the GSEs 
are much less active in this market than in 
the single-family owner market. HUD 
estimates that GSE purchases between 1999 
and 2002 totaled only 40 percent of all 
newly-mortgaged single-family rental units 
that were affordable to low- and moderate- 
income families. 

As explained in the 2000 Rule, many of 
these properties are “‘mom-and-pop” 
operations, which may not follow financing 
procedures consistent with the GSEs’ 
guidelines. Much of the financing needed in 
this area is for rehabilitation loans on 2-4 
unit properties in older areas, a market in 
which the GSEs’ have not played a major 
role. However, this sector could certainly 
benefit from an enhanced role by the GSEs, 
and the data in Table A.30 indicate that there 
is room for such an enhanced role, as 
approximately two-thirds of this market 
remains for the GSEs to enter. 

Once again, Table A.31a shows a large 
increase in the GSE share of newly- 
mortgaged units financed in 2002 compared 
to those financed in 2000 and 2001. As 
described above for the single-family owner 
market, this large increase is due to the large 
share of fixed-rate mortgages, compared to 
adjustable rate mortgages, originated during 
2002. 

Multifamily Market. Fannie Mae is the 
largest single source of multifamily finance 
in the United States, and Freddie Mac has 
made a solid reentry into this market over the 
last nine years. However, there are a number 
of measures by which the GSEs lag the 
multifamily market. For example, the share 
of GSE resources committed to the 
multifamily purchases falls short of the 
multifamily proportion prevailing in the 
overall mortgage market. HUD estimates that 
newly-mortgaged units in multifamily 


properties represented almost 15 percent of 


all (single-family and multifamily) dwelling 
units financed between 1999 and 2002.319 As 
shown in Table A.30, multifamily — 
acquisitions represented 9.5 percent of 
dwelling units financed by the GSEs between 


1999 and 2002. 


The GSEs’ role in the multifamily market 
is significantly smaller than in single-family. 
As shown in Table A.30, GSE purchases have 
accounted for 35 percent of newly financed 
multifamily units between 1999 and 2002— 
a market share much lower than their 61 
percent share of the single-family-owner 


_ market. Stated in terms of portfolio shares, 


319 Based on Table A.30, multifamily properties 
represented 14.8 percent of total units financed 
between 1999 and 2002 (obtained by dividing 
7,018,044 multifamily units by 47,551,039 “Total 
Market” units). Increasing the single-family-owner 
number in Table A.30 by 2,648,757 to account for 
excluded B&C mortgages increases the ‘Total 
Market” number to 50,199,796, which produces a 
multifamily share of 14.0 percent. See Appendix D 
for discussion of the B&C market. : 


single-family-owner loans accounted for 83 
percent of all dweiling units financed by the 
GSEs during this period, versus 75 percent of 
all units financed in the conventional 
conforming market. 

While it is recognized that the GSEs have 
been increasing their multifamily purchases, 
a further enlargement of their role in the 
multifamily market seems feasible and 
appropriate, particularly in the affordable 
(lower rent) end of the market. As noted in 
Section D.3, market participants believe that 
the GSEs have been conservative in their 


approaches to affordable multifamily lending 


and underwriting.22° Certainly the GSEs face 
a number of challenges in better meeting the 
needs of the affordable multifamily market. 
For example, thrifts and other depository 
institutions may sometimes retain their best 
loans in portfolio, and the resulting 
information asymmetries may act as an 
impediment to expanded secondary market 
transaction volume.32! However, the GSEs 
have demonstrated that they have the depth 
of expertise and the financial resources to 
devise innovative solutions to problems in 
the multifamily market. The GSEs can build 
on their recent records of increased 
multifamily lending and innovative products 
to make further in-roads into the affordable 
market. As explained in Section D.3, the 
GSEs have the expertise and market presence 
to push simultaneously for market 
standardization and for programmatic 
flexibility to meet the special needs and 
circumstances of the lower-income portion of 
the multifamily market. 

As discussed in Appendix D, the GSEs 
questioned HUD’s historical estimates of the 
multifamily market as too high. Section C of 
Appendix D discusses these comments and 
responds. As indicated in Table A.30, 
multifamily loans accounted for 14.8 percent 
of all financed units in the market, excluding 
B&C loans. As reported in Appendix D, HUD 
also conducted sensitivity analyses that 
reduced its 1999-2002 multifamily shares for 
the market by approximately two percentage 
points. The results for these lower 
multifamily market shares are reported in 
Table A.31b (1999-2002 aggregate results) 
and Table A.31c (2000-2002 individual year 
results). In this case, 1999-2002 multifamily 
units decreased from 7,018,044 units to 
5,991,036 units (reducing the multifamily 
share from 14.8 percent to 12.9 percent). 
With these reduced multifamily market 
numbers, the GSEs’ share of the multifamily 
market increased from 35 percent to 41 
percent. The GSEs also accounted for higher 
shares of the goals-qualifying multifamily 
market: 42 percent for low-mod units, 34 
percent for underserved area units, and 37 
percent for special affordable units. In this 
case, the GSEs’ shares of the overall goals- 
qualifying markets increased as follows: low- 
mod—from 48 percent (see right column of 
Table A.30) to 50 percent (see right column 


320 Abt Associates, op. cit. (August 2002). 

321 The problem of secondary market “adverse 
selection” is described in James R. Follain and 
Edward J. Szymanoski. “A Framework for 
Evaluating Government’s Evolving Role in 
Multifamily Mortgage Markets,” Cityscape: A 
Journal of Policy Development and Research 1(2), 
1995. 


Federal Register / Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


63741 


of Table A.31b); underserved areas—from 48 
percent to 49 percent; and special 
affordable—from 41 percent to 43 percent. 

Conclusions. While HUD recognizes that 
some segments of the market may be more 
challenging for the GSEs than others, the data 
reported in Table A.30 and Tables A.31a—c 
show that the GSEs have ample opportunities 
to purchase goals-qualifying mortgages. 
Furthermore, if a GSE makes a business 
decision to not pursue certain types of goals- 
qualifying loans in one segment of the 
market, they are free to pursue goals- 
qualifying owner and rental property. 
mortgages in other segments of the market. 
As market leaders, the GSEs should be 
looking for innovative ways to pursue this 
business. Furthermore, there is evidence that 
the GSEs can earn reasonable returns on their 
goals business. The Regulatory Analysis that 
accompanies this final rule provides 
evidence that the GSEs can earn financial 
returns on their purchases of goals-qualifying 
loans that are only slightly below their return 
on equity from their normal business. 


2. Qualitative Dimensions of the GSEs’ 
Ability to Lead the Industry 


This section discusses several qualitative 
factors that are indicators of the GSEs’ ability 
to lead the industry in affordable lending. It 
discusses the GSEs’ role in the mortgage 
market; their ability, through their 
underwriting standards, new programs, and 
innovative products, to influence the types of 
loans made by private lenders; their 
development and utilization of state-of-the- 
art technology; the competence, expertise 
and training of their staffs; and their financial 
resources. 


a. Role in the Mortgage Market 


The GSEs have played a dominant role in 
the single-family mortgage market. As 
reported in Section C.3, mortgage purchases 
by the GSEs reached extraordinary levels in 
2001-2003. Purchases by Fannie Mae stood 
at $568 billion in 2001 and $848 billion in 
2002. Freddie Mac’s single-family mortgage 
purchases were $393 billion in 2001 and 
$475 billion in 2002. The Office of Federal 
Housing Enterprise Oversight (OFHEO) 
estimates that the GSEs purchased 40 percent 
of newly-originated conventional mortgages 
in 2001. Total GSE purchases, including 
loans originated in prior years, amounted to 
46 percent of conventional originations in 
2001. 

The dominant position of the GSEs in the 
mortgage market is reinforced by their 
relationships with other market institutions. 
Commercial banks, mutual savings banks, 
and savings and loans are their competitors 
as well as their customers—they compete to 
the extent they hold mortgages in portfolio, 
but at the same time they sell mortgages to 
the GSEs. They also buy mortgage-backed 
securities, as well as the debt securities used 
to finance the GSEs’ portfolios. Mortgage 
bankers sell virtually all of their prime 
conventional conforming loans to the GSEs. 
Private mortgage insurers are closely linked 
to the GSEs, because mortgages purchased by 
the enterprises that have loan-to-value ratios 
in excess of 80 percent are normally required 
to be covered by private mortgage insurance, 
in accordance with the GSEs’ charter acts. 


b. Underwriting Standards for the Primary 
Mortgage Market 


The GSEs’ underwriting guidelines are 
followed by virtually all originators of prime 
mortgages, including lenders who do not sell 
many of their mortgages to Fannie Mae or 
Freddie Mac. The guidelines are also 
commonly followed in underwriting 
‘jumbo’’ mortgages, which exceed the 
maximum principal amount which can be 
purchased by the GSEs (the conforming loan 
limit)—such mortgages eventually might be 
sold to the GSEs, as the principal balance is 
amortized or when the conforming loan limit 
is otherwise increased. Changes that the 
GSEs have made to their underwriting 
standards in order to address the unique 
needs of low-income families were discussed 
in Section C.4 of this Appendix. The GSEs’ 
market influence is one reason these new, 
more flexible underwriting standards have 
spread throughout the market. Because the 
GSEs’ guidelines set the credit standards 
against which the mortgage applications of 
lower-income families are judged, the 


- enterprises have a profound influence on the 


rate at which mortgage funds flow to low- 
and moderate-income borrowers and 
underserved neighborhoods. 

As discussed below, the GSEs’ new 
automated underwriting systems are widely 
used to originate mortgages in today’s 
market. As discussed in Sections C.7 and C.8, 
the GSEs have started adapting their 
underwriting systems for subprime loans and 
other loans that have not met their traditional 
underwriting standards. 


c. State-of-the-Art Technology* 


Both GSEs are in the forefront of new 
developments in mortgage industry 
technology. Automated underwriting and 
online mortgage processing are a couple of 
the new technologies that have impacted the 
mortgage market, expanding homeownership 
opportunities. This section provides an 
overview of these new technologies and the 
extent of their use. 

Each enterprise released an automated 
underwriting system in 1995—Freddie Mac’s 
“Loan Prospector” (LP) and Fannie Mae’s 
“Desktop Underwriter’ (DU). During 2001 
and 2002, roughly 60 percent of all newly- 
originated mortgages the GSEs purchased 
were processed through these systems. 
Lenders and brokers used LP to evaluate 7.3 
million loan applications in 2001, 8.2 million 
in 2002,322 and 9.5 million in 2003. 
Similarly, DU was used to evaluate 8 million 
loans in 2001, over 10 million in 2002, and 
14.8 million loans in 2003. The GSEs’ 
systems have also been adapted for FHA and 
jumbo loans. Automated underwriting 
systems are being further adapted to facilitate 
risk-based pricing, which enables mortgage 
lenders to offer each borrower an individual 
rate based on his or her risk. As discussed 
earlier, concerns about the use of automated 
underwriting and risk-based pricing include 
the disparate impact on minorities and low- 


322 This section is based heavily on “DU and LP - 
Usage Continues to Rise,” in Inside Mortgage 
Technology published by Inside Mortgage Finance, 
January 27, 2003, page 1—2. 


income borrowers and the “black box” nature 
of the score algorithm. 

The GSEs are using their state-of-the-art 
technology in certain ways to help expand 
homeownership opportunities. For example, 


Fannie Mae has developed Fannie Mae 


Property GeoCoder a computerized mapping 
service offered to lenders, nonprofit 
organizations, and state and local 
governments to help them determine whether 
a property is located in an area that qualifies 
for Fannie Mae’s community lending 
products designed to increase 
homeownership and revitalization in 
traditionally underserved areas. In addition, 
eFannieMae.com is Fannie Mae’s business- 
to-business Web site where lenders can 
access product information and important 
technology tools, view upcoming events, and 
receive news about training opportunities. 
This site receives on average 80,000 visitors 
per week.?23 Freddie Mac has introduced in 
recent years Internet-based debt auctions, 
debt repurchase operations, and debt 
exchanges. These mechanisms benefit 
investors by providing more uniform pricing, 
greater transparency and faster price 
discovery—all of which makes Freddie Mac 
debt more attractive to investors and reduces 
the cost of funding mortgages.324 In addition, 
Freddie Mac has provided automated tools 
for lenders to identify and work with 
borrowers most likely to encounter problems 
making their mortgage payments. f 
EarlyIndicator has become the industry 
standard for default management technology. 
It can reduce the consequences of mortgage 
delinquency for borrowers, servicers and 
investors.325 

The GSEs are also expanding 
homeownership opportunities through the 
use of the Internet in processing mortgage 
originations. New online mortgage 
originations reached $267.6 billion in the 
first half of 2002, compared with $97 billion 
for the first six months of 2001. The 2002 six- 
month volume comprised 26.5 percent of the 
estimated $1.01 trillion in total mortgage 
originations for the same time period.326 
Freddie Mac made Loan Prospector on the 
Internet service available to lenders for their 
retail operations. Freddie Mac also adopted 


- the mortgage industry’s XML (extensible 


markup language) data standard, which is 
integral to streamlining and simplifying 
Internet-based transactions. In addition, 
Congress enacted legislation that allows the 
use of electronic signature in contracts in 
2001, making a completely electronic 
mortgage transaction possible. With the use 
of electronic signatures, electronic mortgages 
are expected to improve the mortgage 
process, further reducing origination and 
servicing costs. In October 2000, Freddie Mac 


323 Fannie Mae, 2002 Annual Housing Activities 
Repgrt, 2003, pp. 10-11. 

324 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 14. 

325 Freddie Mac, 2002 Annual Housing Activities 
Report, 2003, p. 52. 

326 Inside Mortgage Finance, “Online Volume 
Comprises One-Fourth of Total Originations in First 
Half ’02,” September 20, 2002, p. 8. 
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purchased its first electronic morigage under 
the new law. 

The GSEs also offer a variety of other 
online tools and applications that have the 


potential to make the mortgage loan process - 


more cost effective and efficient for lenders. 
Freddie Mac, for example, has launched . 
dontborrowtrouble.com, which contains 

information on local anti-predatory lending 
campaigns, consumer tips on avoiding 
predatory lending, and information on how 
to start a local campaign and obtain 
additional resources.327 Fannie Mae offers 
“HomeBuyer Funds Finder,” a one-stop 
online resource designed for lenders and 
other housing professionals, enables users to 
access a database of local housing subsidy 
programs available for low- and moderate- 
income borrowers. In 2002, the HomeBuyer 
Funds Finder Web site received over 24,500 
hits.328 “Home Counselor Online’”’ provides 
homeownership counselors with the © 
necessary tools to help consumers financially 
prepare to purchase a home. In 2003, 641 
counselors representing over 2,000 
organizations used Home Counselor 
Online.329 ‘‘True Cost Calculator 2.0” is 
designed to help homebuyers make informed 

~ home purchase decisions by helping them 
compare loan products and prices. Over 60 
Fannie Mae partners officer the True Cost 
Calculator through their Web sites and a 
Spanish version is also available on 
Univision.com.3%° A more complete list of 
Fannie Mae’s online tool and applications 
can be found in its Annual Housing 

_ Activities Report. In 2002, Fannie Mae’s total 
eBusiness volume was $1.1 trillion, up from 
$800 billion in 2000.331 


d. Staff Resources 


Both Fannie Mae and Freddie Mac are 
well-known throughout the mortgage 
industry for the expertise of their staffs in 
carrying out their current programs, 
conducting basic and applied research 
regarding mortgage markets, developing 
innovative new programs, and undertaking 
sophisticated analyses that may lead to new 
programs in the future. The leaders of these 
corporations frequently testify before 
Congressional committees on a wide range of 
housing issues, and both GSEs have 
developed extensive working relationships 
with a broad spectrum of mortgage market 
participants, including various nonprofit 
groups, academics, and government housing 
authorities. Federal agencies and foreign 
governments and businesses seek them out 
for advice and consultation because of their 
expertise. The role that the GSEs have played 
in spreading the use of technology 
throughout the mortgage market reflects the 
enormous expertise of their staff. 


327 Freddie Mac, Opening Doors for America’s 
Families: Freddie Mac’s Annual Housing Activities 
Report for 2003, March 15, 2004, p. 38. o~ 

328 Fannie Mae, 2002 Annual Housing Activities 
Report, 2003, p. 12. 

329 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, p. 13. 

330 Fannie Mae, 2003 Annual Housing Activities 
Report, 2004, p. 13. 

331 Fannie Mae, 2002 Annual Housing Activities 
Report, 2003, p. 10. 


e. Financial Strength 


Fannie Mae. The benefits that accrue to the 
‘GSEs because of their GSE status, as well as 
their solid management, have made them two 
of the nation’s most profitable businesses. 
Fannie Mae’s net income was $3.9 billion in 
1999, $4.4 billion in 2000, $5.9 billion in - 
2001, $4.6 billion in 2002,332 and $7.9 billion 
in 2003.333 Fannie Mae’s return on equity 
averaged 24.0 percent over the 1995-99 
period—far above the rates achieved by most 
financial corporations. Fannie Mae’s return 
on equity was 26.0 percent in 2003, while 
this represented no change from 2002, it was 


‘an increase of 3 percent over 2001.34 In 


2003, Fannie Mae’s total stockholders’ equity 
increased by 37% to $22.373 million, core 
business earnings grew by 14 percent ($7.3 
billion), credit losses increased by $42 
million to $111 million with the resulting . 
credit loss ratio at .006% (represents credit 
losses divided by average single family 
mortgage credit book of business) and taxable 
equivalent revenues grew by 24 percent.335 

Fannie Mae’s basic net earnings per 
common share increased from $3.75 in 1999 
to $7.93 in 2003, dividends per common 
share have increased from $.96 in 1998 to 
$1.68 in 2003, a 27% increase over 2002, and 
operating earnings per diluted common share 
increased from 2002 to 2003 by 71% to 
$7.72,336 

Freddie Mac. Freddie Mac has shown 
similar trends. Freddie Mac’s net income was 
$3.158 billion in 2001, $10.090 billion in 
2002, and $4.891 billion in 2003, and total 
stockholder’s equity increased by 10% over 
2002 to $31.562 billion. Freddie Mac’s return 
on equity avergged 23.4 percent over the 
1995-1999 period, also well above the rates 
achieved by most financial corporations. 
Credit losses increased by $8 million to $82 
million with the resulting credit loss ratio at 
0.7 (represents annualized credit losses 
divided by average total mortgage portfolio). 
Basic earnings per common share (after 
cumulative effect of change in accounting 
principles, net of taxes) was $4.25 in 2001, 
$14.23 in 2002 and $6.80 in 2003. Dividends 


per common share have increased from 0.80 - 


in 2001 to $1.04 in 2003, an 18% increase 
over 2002, and operating earnings per diluted 
common share (after cumulative effect of 


. change in accounting principles, net of taxes) 


decreased from 2002 to 2003 by $7.39 to 
$6.79,337 


332 The 22% decrease in Fannie Mae’s 2002 net 
income resulted primarily from a $4.508 billion 
increase in purchased options expense, which 
occurred due to an increase in the notional amount 
of purchased options outstanding and the declining 
interest rate environment. Recorded purchased 
options expense for 2001 was only $37 million by 
comparison. Fannie Mae 2002 Annual Report, 2003, 


ip. 23. 


333 Fannie Mae, 2003 Annual Report, “Financial 
Highlights.” 

334 Fannie Mae, 2003 Annual Report, “Financial 
Highlights.” 

335 Fannie Mae, 2003 Annual Report, “Financial 
Highlights” and United States Securities and 
Exchange Commission form 10-K, p. 108. 

336 Fannie Mae, 2003 Annual Report to 
Shareholders, Financial Highlights and Financial 
Information. 

337 Freddie Mac, Consolidated Statements of 
Income 2003 and Freddie Mac Core Tables 2003. 


Other Indicators. Additional indicators of 
the strength of the GSEs are provided by 
various rankings of American corporations. 
Business Week has reported that among 
Standard & Poor’s performance ranking of 
500 companies in 2004, Fannie Mae was 
ranked 117, down from 91 in 2003 and 
Freddie Mac was listed as “INC” for 2004 
and 16th for 2003. Additionally, Fannie Mae 
was ranked as 29th in overall market value, 
17th in sales and 9th in profits, and Freddie 
Mac was ranked 59th in market value and 
“NR” in sales and profits.338 According to 
Fortune’s annual listing of the 500 largest 
U.S. Corporations, Fannie Mae was ranked 
20th in 2003, down from 16th in 2002, and 
Freddie Mac was “displaced” from the 
ranking in 2003, but ranked 32nd in 2002. 
Additionally, Fannie Mae ranked 11th for 
most profitable companies, 3rd for revenues 
per employee, and in the “Diversified 
Financials” category, they ranked 2nd out of 
12 companies.#39 And, according to Fortune’s 
Global 500 listing of the world’s largest 
corporations, Fannie Mae ranked 56th in 
2003, (ranking 17th in highest profits) down 
from 45th in 2002, and Freddie Mac ranked 
104th in 2003, down from 90th in 2002.340 


f. Conclusion About Leading the Industry 


In light of these considerations, the 
Secretary has determined that the GSEs have 
the ability to lead the industry in making 


‘mortgage credit available for low- and 


moderate-income families. 


H. Factor 6: The Need to Maintain the Sound 
Financial Condition of the GSEs 


HUD has undertaken a separate, detailed 


economic analysis of this final rule, which 
includes consideration of (a) the financial 


_ returns that the GSEs earn on low- and 


moderate-income loans and (b) the financial 


_ safety and soundness implications of the 


housing goals. Based on this economic 
analysis and the Office of Federal Housing 
Enterprise Oversight review, HUD concludes 
that the goals raise minimal, if any, safety 
and soundness concerns. 


I. Determination of the Low- and Moderate- 
Income Housing Goals 


The annual goal for each GSE’s purchases 
of mortgages financing housing for low- and 
moderate-income families is being 
established at 52 percent of eligible units 
financed in each of calendar years 2005, 53 
percent in 2006, 55 percent in 2007, and 56 
percent in 2008. This goal will remain in 
effect thereafter, unless changed by the 
Secretary prior to that time. In addition, a 
low- and moderate-income subgoal of 45 
percent in 2005, 46 percent in 2006, and 47 
percent in both 2007 and 2008 is being 
established for the GSEs’ acquisitions of 
single-family-owner home purchase loans in 
metropolitan areas. This subgoal is designed 
to encourage the GSEs to lead the primary 
market in offering homeownership 


338 “The Standard and Poor’s Five Hundred: 
Performance Ranking S&P 500”, Business Week, 
April 5, 2004, p. 127. 

339 “Fortune 500 Largest U.S. Corporations,” 
Fortune, April 5, 2004, p. F—1. 

340 “Fortune 500 Largest U.S. Corporations,” 
Fortune, July 26, 2004, p. 159. 
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opportunities to low- and moderate-income 
families. The Secretary’s consideration of the 
six statutory factors that led to the choice of 
these goals is summarized in this section. 


1. Housing Needs and Demographic 
Conditions 


Affordability Problems. Data from the 2000 
Census and the American Housing Surveys 
demonstrate that there are substantial 
housing needs among low- and moderate- 
income families. Many of these households 
are burdened by high homeownership costs 
or rent payments and will likely continue to 
face serious housing problems. There is 
evidence of persistent housing problems for 
Americans with the lowest incomes. Since 
1977, the percentage of U.S. households with 
worst case needs has hovered around five 
percent, with the worst year being 1983 (6.03 
percent) and the best year being 1999 (4.72 
percent). The proportion in 2001 was 4.77 
percent, which is not significantly different 
from the 1999 figure. HUD’s analysis of 
American Housing Survey data reveals that, 
in 2001, 5.1 million unassisted very-low 
income renter households had “‘worst-case”’ 
housing needs, defined as housing costs 
greater than 50 percent of household income 
or severely inadequate housing. Among these 
households, 90 percent had a severe rent 
burden, 6 percent lived in severely 
inadequate housing, and 4 percent suffered 
from both problems. Among the 34 million 
renters in all income categories, 6.3 million 
(19 percent) had a,severe rent burden and 
over one million renters (3 percent) lived in 
housing that was severely inadequate. 

Demographic Trends. Changing population 
demographics will result in a need for the 
primary and secondary mortgage markets to 
meet nontraditional credit needs, respond to 
diverse housing preferences and overcome 
information and other barriers that many 
immigrants and minorities face. It is 
projected that there will be 1.2 million new 
households each year over the next decade. 
The aging of the baby-boom generation and 
the entry of the baby-bust generation into 
prime home buying age will have a 
dampening effect on housing demand. 
However, the continued influx of immigrants 
will increase the demand for rental housing, 
while those who immigrated during the 
1980s and 1990s will be in the market for 
owner-occupied housing. Immigrants and 
other minorities—who accounted for nearly 
40 percent of the growth in the nation’s 
homeownership rate over the past five 
years—will be responsible for almost two- 
thirds of the growth in the number of new 
households over the next ten years. Non- 
traditional households have become more 
important, as overall household formation 
rates have slowed. With later marriages, 
divorce, and non-traditional living 
arrangements, the fastest growing household 
groups have been single-parent and single- 
person households. As these demographic 
factors play out, the overall effect on housing 
demand will likely be sustained growth and 
an increasingly diverse household 
population from which to draw new renters 
and homeowners. According to the National 
Association of Homebuilders, annual housing 


demand will average from 1.84 to 2.19 
million units over the next decade.*41 

Growth in Single-Family Affordable 
Lending. Many younger, minority and lower- 
income families did not become homeowners 
during the 1980s due to the slow growth of 
earnings, high real interest rates, and 
continued house price increases. Over the 
past ten years, economic expansion, 
accompanied by low interest rates and 
increased outreach on the part of the - 
mortgage industry, has improved 
affordability conditions for these families. As 
this appendix has explained, there has been 
a “revolution in affordable lending” that has 
extended homeownership opportunities to - 
historically underserved households. The 
mortgage industry has offered more 
customized mortgage products, more flexible 
underwriting, and expanded outreach to low- 
income and minority borrowers. Fannie Mae 
and Freddie Mac have been a big part of this 
“revolution in affordable lending’. HMDA 
data suggest that the industry and GSE 
initiatives are increasing the flow of credit to 
underserved borrowers. Between 1993 and 
2003, conventional loans to low-income and 
minority families increased at much faster 
rates than loans to upper-income and non- 
minority families. Thus, the 1990s and the 
early part of the current decade have seen the 
development of a strong affordable lending 
market. 

Disparities in Housing and Mortgage 
Markets. Despite this strong growth in 
affordable lending, serious disparities in the 
nation’s housing and mortgage markets 
remain. The homeownership rate for African- 
American and Hispanic households is about 
25 percentage points below that of white 
households. In addition to low income, 
barriers to homeownership that 
disproportionately affect minorities and 
immigrants include: lack of capital for down. 
payment and closing costs; poor credit 
history; lack of access to mainstream lenders; 
little understanding of the homebuying 
process; and continued discrimination in 
housing markets and mortgage lending. With 
respect to the latter, a recent HUD-sponsored 
study of discrimination in the rental and 
owner markets found that while differential 
treatment between minority and white home 
seekers had declined over the past ten years, 
it continued at an unacceptable level in the 
year 2000. In addition, disparities in 
mortgage lending continued across the nation 
in 2003, when the loan denial rate for 
African-American applicants was almost 
three times that for white applicants, even 
after controlling for income of the appiicant. 
HUD studies also show that African- 
Americans and Hispanics are subject to 
discriminatory treatment during the pre- 
qualification process of applying for a 
mortgage. 

Single-Family Mortgage Market. Heavy 
refinancing due to low interest rates 
increased single-family mortgage originations 
to record levels during 2001-2003. 
Demographic forces, industry outreach, and 
low interest rates also kept lending for home 


341 National Association of Home Builder, 2004 
Spring Construction Forecast Conference, April 21, 
2004. 


purchase at record levels as well. As noted 
above, the potential homeowner population 
over the next decade will be highly diverse, 
as growing demand from immigrants-and 
minorities are expected to sustain the home 
purchase market, as our population ages. 
Single-family housing starts are expected to 
continue in the 1.65—1.70 million range over 
the next few years. Refinancing of existing 
mortgages, which accounted for about 60 
percent of originations during 2001—2003 is 
expected to return to more normal levels. As 
this Appendix has explained, the GSEs will 
continue to play a dominant role in the 
single-family market and will both impact 
and be affected by major market 
developments such as the growth in 
subprime lending and the increasing use 
automated underwriting. 

Multifamily Mortgage Market. The market 
for financing of multifamily apartments has 
grown to record volumes. The favorable long- 
term prospects for apartments, combined 
with record low interest rates, have kept 
investor demand for apartments strong and 
supported property prices. As explained 
above, Fannie Mae and Freddie Mac have 
been among those boosting volumes and 
introducing new programs to serve the 
multifamily market. The long run outlook for 
the multifamily rental market is sustained, 
moderate growth, based on favorable 
demographics. The minority population, 
especially Hispanics, provides a growing 
source of demand for affordable rental 
housing. “Lifestyle renters” (older, middle- 
income households) are also a fast growing 
segment of the rental population. However, 
provision of affordable housing will continue 
to challenge suppliers of multifamily rental 
housing and policy makers at all levels of 
government. Low incomes combined with 
high housing costs define a difficult situation 
for millions of renter households. Housing 
cost reductions are constrained by high land 
prices and construction costs in many 
markets. Government action—through land. 
use regulation, building codes, and 
occupancy standards—are major contributors 
to those high costs. In addition to fewer 
regulatory barriers and costs, multifamily 
housing would benefit from more favorable 
public attitudes. Higher density housing is a 
potentially powerful tool for preserving open 
space, reducing sprawl, and promoting 
transportation alternatives to the automobile. 
The recently heightened attention to these 
issues may increase the acceptance of 
multifamily rental construction to both 
potential customers and their prospective 
neighbors. 


2. Past Performance of the GSEs 


This section reviews the low- and 
moderate-income performance of Fannie Mae 
and Freddie Mac. It first reviews the GSEs’ 
performance on the Low- and Moderate- 
Income Goal, then reviews findings from 
Section E.2 regarding the GSEs’ purchases of 
home loans for historically underserved 
families and their communities. Finally, it 
reviews findings from Section G concerning 
the GSEs’ presence in owner and rental 
markets. 


a. Housing Goals Performance 


In the October 2000 rule, the low- and 
moderate-income goal was set at 50 percent 
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for 2001-03. Effective on January 1, 2001, 
several changes in counting requirements 
came into effect for the low- and moderate- 
income goal, as follows: (a) “Bonus points” 
(double credit) for purchases of mortgages on 
‘small (5-50 unit) multifamily properties and, 
above a threshold level, mortgages on 2-4 
unit owner-occupied properties; (b) a 
“temporary adjustment factor’’ (1.35 units 
credit) for Freddie Mac’s purchases of 
mortgages on large (more than 50 units) 
multifamily properties; (c) changes in the 
treatment of missing data; and (d) a 
procedure for the use of imputed or proxy 


rents for determining goal credit for 
multifamily mortgages. Fannie Mae’s 
performance was 51.5 percent in 2001, 51.8 
percent in 2002, and 52.3 percent in 2003; 
Freddie Mac’s performance was 53.2 percent 
in 2001, 50.5 percent in 2002, and 51.2 
percent in 2003—thus both GSEs surpassed 
this higher goal in all three years. 

Counting requirements (a) and (b) expired 
at the end of 2003, while (c) and (d) will 
remain in effect after that. If this counting 
approach—without the bonus points and the 
“temporary adjustment factor’—had been in 
effect in 2000 and 2001, and the GSEs had 


© 


purchased the same mortgages that they 
actually did purchase in both years, then 
Fannie Mae’s performance would have been 
51.3 percent in 2000, 49.2 percent in 2001, 
49.0 percent in 2002, and 48.7 percent in 
2003. Freddie Mac’s performance would have 
been 50.6 percent in 2000, 47.7 percent in 
2001, 46.1 percent in 2002, and 44.6 percent 
in 2003. Thus, both Fannie Mae and Freddie 
Mac would have surpassed the low- and 
moderate-income goal of 50 percent in 2000 
and fallen short in 2001 through 2003. (See 
Figure A.1.) 
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b. Single-Family Affordable Lending Market 


The GSEs have played a major role in the 
single-family mortgage market over the past 
ten years. Their purchases of single-family- 
owner mortgages accounted for 61 percent of 
all mortgages originated in the single-family 
conventional conforming market between 
1999 and 2002. Their underwriting and © 
purchase guidelines are market standards, 
used in all segments of the mortgage market. 
The GSEs have worked to improve their 
affordable lending record—they have 
introduced new low-downpayment products 
targeted at lower-income families; they have 
customized their underwriting standards to 
recognize the unique needs of immigrant and 
minority families; and, they have entered 
into numerous partnerships with lenders and 
non-profit groups to reach out to underserved 
populations. The enterprises’ role in the 
mortgage market is also reflected in their use 
of cutting edge technology, such as the 
development of Loan Prospector and Desktop 
Underwriter, the automated underwriting 
systems developed by Freddie Mac and 
Fannie Mae, respectively. Both GSEs are also 


entering new and challenging fields of 
mortgage finance, such as purchasing 
subprime mortgages. 

Despite these efforts and the overall gains 
in goal performance, the Department remains 
concerned about the GSEs’ support of home 
lending for the lower-income end of the 
market and for first-time homebuyers. The 
shares of the GSEs’ purchases are too low, 
particularly for underserved areas and groups 
such as minority first-time homebuyers. 

This appendix included a comprehensive 
analysis of the GSEs’ performance in funding 
home purchase mortgages for families and 
communities that historically have not been 
well served by the mortgage market. The 
following findings are offered with respect to 
the GSEs’ acquisitions of home purchase 
loans that qualify for the three housing goals 
(special affordable and underserved areas as 
well as low- and moderate-income) and their 
acquisitions of first-time homebuyer loans: 

e Fannie Mae and Freddie Mac have both 
improved their support for the single-family 
affordable lending market over the past 
eleven years, but historically over past 


periods, such as 1993-2003, 1996-2003, and 
1999-2003, they have lagged the overall ~- 
conventional conforming market in providing 
affordable loans to lower-income borrowers 
and underserved areas. This finding is based 
on HUD’s analysis of GSE and HMDA data 
and on numerous studies by academics and 
research organizations. 

e The GSEs have shown different patterns 
of mortgage purchases. Except for two years | 
(1999 and 2000), Fannie Mae has performed 
better than Freddie Mac since 1993 on all 
three goals-qualifying categories—low-mod, 


. special affordable, and underserved areas. As 


a result, the percentage of Freddie Mac’s 
purchases benefiting historically underserved 
families and their neighborhoods has been 
less than the corresponding shares of total 
market originations, while Fannie Mae’s 
purchases have been somewhat closer to the 
patterns of originations in the primary 
market. 

e The above patterns can be seen by the 
following percentage shares of home 
purchase loans that qualified for the three 
housing goals between 1996 and 2003: 


Under- 


Special 
affordable 
(percent) 


Low-Mod 
(percent) 


served 
areas 
(percent) 


Freddie Mac 


Fannie Mae . 


Market (w/o B&C) 


13.2 
14.1 
15.9 


40.3 
42.2 
43.6 


22.0 
24.0 
25.7 


e During 2001-2003, Fannie Mae 
improved its performance enough to lead the 
special affordable and low-moderate income 
markets, although it continued to lag the 


underserved areas market. During 2001— 
2003, Freddie Mac lagged the conventional 
conforming market on all three goals- 
qualifying categories; see Figure A.2 for the 


low- and sandiecate-income shares for Fannie 
Mae, Freddie Mac and the market. 


| 
| | 
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¢ Both Fannie Mae and Freddie lagthe = 


conventional conforming market in funding ~ © 
_ first-time homebuyers, and by a rather wide 
margin. Between 1999 and 2001, first-time 
homebuyers accounted for 27 percent of each 
GSE’s purchases of home loans, compared 

. with 38 percent for home loans originated in 
the conventional conforming market. 

e The GSEs also account for a very small 
share of the market for important groups such 
as minority first-time homebuyers. 
Considering the total mortgage market (both 
government and conventional loans), it is 
estimated that the GSEs purchased only 14 
percent of loans originated between 1999 and 
2001 for African-American and Hispanic 
first-time homebuyers, or one-third of their 
share (42 percent) of all home purchase loans 
originated during that period. Considering 
the conventional conforming market and the 
same time period, it is estimated that the 
GSEs purchased only 31 percent of loans 
originated for African-American and 
Hispanic first-time homebuyers, or 
approximately one-half of their share (57 
percent) of all home purchase loans in that 
market. 

To summarize, the Department’s analysis 
suggests that, except for Fannie Mae’s recent 


erformance on the special affordable and 

ow-moderate categories, the GSEs have not 
been leading the single-family-owner market 
in purchasing goals-qualifying and first-time 
homebuyer loans. Freddie Mac, in 
participation, continues to lag the market on 
all categories considered. There is room for 
Freddie Mac, as well as Fannie Mae, to 
further improve their performance in 
purchasing affordable loans in the 
underserved portion of the market, 
particularly in the minority first-time 


-homebuyer market. Evidence suggests that 


there is a significant population of potential 
homebuyers who might respond well to 
aggressive outreach by the GSEs—immigrants 
and minorities, in particular, are expected to 
be a major source of future homebuyers. 
Furthermore, studies indicate the existence 
of a large untapped pool of potential 


_ homeowners among the rental population. 


Indeed, the GSEs’ recent experience with 
new outreach and affordable housing 
initiatives is important confirmation of this 
potential. To move the GSEs into a 
leadership position, the Department is 
establishing three subgoals for home 
purchase loans that qualify for the three 
housing goals. The.low- and moderate- 


income subgoal is discussed in Section 1.3 
below. 


c. Overall Market 


This appendix also included an analysis of 
the GSEs’ role in the overall (owner and 
rental) conventional conforming mortgage 
market. While GSE mortgage purchases 
represented 55 percent of total dwelling units 
financed between 1999 and 2002, they 
represented smaller shares of the three goals- 
qualifying markets: 48 percent of housing 
units financed for both low- and moderate- 
income families and properties located in 
underserved areas; and 41 percent of units 
financed for the very-low-income and other 
families that qualify as special affordable. 
(See Figure A.3.) In other words, the GSEs 
accounted for approximately 50 percent or 
less of the single-family and multifamily 
units financed in the goals-qualifying 
markets. This market share analysis suggests 
that there is room for the GSEs to increase 
their purchases in these goals-qualifying 
markets. 
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_ The market analysis also examined the 
GSEs’ presence in the owner-occupied home 
purchase mortgage and rental property 
sectors of the mortgage market: single-family 
owner (a 61 percent share for the GSEs 
between 1999 and 2002) and single-family 
rental and multifamily rental (a combined 
rental share of 37 percent). The GSEs, and 
particularly Freddie Mac, have historically 
played a smaller role in the market financing 
rental properties, as compared with their role 
in the owner market. Fannie Mae and 
Freddie Mac have recently increased their 
purchases of these mortgages, but their 
purchases totaled only 37 percent of the 
rental units that received financing between 
1999 and 2002.342 A further increased 
presence by Fannie Mae and Freddie Mac 
would bring lower interest rates and liquidity 
to this market, as well as improve their 
housing goals performance. 


d. The GSEs’ Purchases of Multifamily 
Mortgages 

Fannie Mae and, especially, Freddie Mac 
have rapidly expanded their presence in the 
multifamily mortgage market in the period 
since the passage of FHEFSSA. The Senate 
report on this legislation in 1992 referred to 
the GSEs’ activities in the multifamily arena 
as “troubling,” citing Freddie Mac’s 
September 1990 suspension of its purchases 
of new multifamily mortgages and criticism 
of Fannie Mae for “creaming” the market.343 

Freddie Mac has successfully rebuilt its 
multifamily acquisition program, as shown 
by the increase in its purchases of 
multifamily mortgages: from $27 million in 
1992 to $3 billion in 1997 and then to 
approximately $7 billion during the next 
three years (1998 to 2000), before rising 
further to $11.9 billion in 2001, $13.3 billion 
in 2002, and $21.6 billion in 2003. 
Multifamily properties accounted for 10.3 
percent of all dwelling units (both owner and 
rental) financed by Freddie Mac during 2003. 
Concerns regarding Freddie Mac’s 
multifamily capabilities no longer constrain 
their performance with regard to low- and 
moderate-income families. 

Fannie Mae never withdrew from the 
multifamily market, but it has also stepped 
up its activities in this area substantially, 
with multifamily purchases rising from $3.0 
billion in 1992 to $9.4 billion in 1999, $18.7 
billion in 2001, $18.3 billion in 2002, and 
$33.3 billion in 2003. Multifamily units as a 
share of all dwelling units (both owner and 
rental) financed by Fannie Mae varied in the 
10-13 percent range between 1999 and 2001, 
before falling to 7.3 percent during heavy 
refinancing year of 2002 and 8 percent in 
2003. / 

The increased purchases of multifamily 
mortgages by Fannie Mae and Freddie Mac 
have major implications for the Low- and 
Moderate-Income Housing Goal, since a very 
high percentage of multifamily units have 
rents which are affordable to low- and 
moderate-income families. However, the - 
potential of the GSEs to lead the multifamily 


342 As shoWn in Table A.31b, the GSEs’ share of 
_ the rental market increases to 41 percent when a 
lower multifamily share is assumed in the market 
analyses. 


343 Senate Report 102-282, May 15, 1992, p. 36. 


mortgage industry has not been fully 
developed. As reported earlier in Tables A.30 
and A.31b, the GSEs’ purchases between 
1999 and 2002 accounted for 35-41 percent 
of the multifamily units that received 
financing during this period. Certainly there 
are ample opportunities and room for 
expansion of the GSEs’ share of the 
multifamily mortgage market. The GSEs’ size 
and market position between loan originators 
and mortgage investors makes them the 
logical institutions to identify and promote 
needed innovations and to establish 
standards that will improve market 
efficiency. As their role in the multifamily 
market continues to grow, the GSEs will have 
the knowledge and market presence to push 
simultaneously for standardization and for 
programmatic flexibility to meet special 
needs and circumstances, with the ultimate 
goal of increasing the availability and 
reducing the cost of financing for affordable 
and other multifamily rental properties. 


3. Ability to Lead the Single-Family-Owner 
Market: A Low- and Moderate-Income 
Subgoal 


As discussed in Section E, the Department 
is proposing to establish a subgoal of 45 ~ 
percent for each GSE’s purchases of home 
purchase loans for low- and moderate- 
income families in the single-family-owner 
market of metropolitan areas for 2005, with 
the subgoal rising to 46 percent in 2006 and 
47 percent in 2007 and 2008. The purpose of 
this subgoal is to encourage the GSEs to 
improve their acquisitions of home purchase 
loans for lower-income families and first- 
time homebuyers who are expected to enter 
the homeownership market over the next few 
years. If the GSEs meet this goal, they will 


_ be leading the primary market by 


approximately one percentage point in 2005 
and by three percentage points in 2007 and 
2008, based on the income characteristics of 
home purchase loans reported in HMDA. 
Between 2002 and 2003, HMDA data show 
that low- and moderate-income families 


_ accounted for an (unweighted) average of 


44.1 percent of single-family-owner loans 
originated in the conventional conforming 
market of metropolitan areas. (The market 
and GSE data reported in this paragraph are 
based on “‘projected” data that account for 
new Census geography and the new OMB 
metropolitan area definitions; see Table 
A.17b.) Loans in the B&C portion of the 
subprime market are not included in these 
averages. To reach the 45-percent (47- 
percent) subgoal, Freddie Mac would have to 
improve its performance by 0.8 (2.8) 
percentage points over its 2003 performance. 
Fannie Mae would have to keep up its high 
level (47.5 percent) of performance during 
2003. The approach taken is for the GSEs to 
obtain their leadership position by staged 
increases in the low-mod subgoal; this will 
enable the GSEs to take new initiatives in a 
correspondingly staged manner to achieve 
the new subgoal each year. Thus, the 
increases in the low-mod subgoal are 
sequenced so that the GSEs can gain 
experience as they improve and move toward 
the new higher subgoal targets. 

As explained in Section E.9, the subgoal 
applies only to the GSEs’ purchases in 
metropolitan areas because reliable market 


data for non-metropolitan areas are not 
available from HMDA. The Department is 
also setting home purchase subgoals for the 
other two goals-qualifying categories, as 
follows: 17-18 percent for special affordable 
loans and 32-34 percent for underserved area 
loans (also called Geographically Targeted 
loans). 

The Department considered the following 
factors when setting the subgoal for low- and 
moderate-income loans. 

(a) The GSEs have the ability to lead the 
market. The GSEs have the ability to lead the 
primary market for single-family-owner 
loans, which is the “‘bread-and-butter”’ of 
their business. They both have substantial 
experience in this market, which means there 
are no issues as whether or not the GSEs have 
yet penetrated the market, as there are with 
the single-family rental and multifamily 
markets. Both GSEs have not only been 
operating in the owner market for years, they 
have been the dominant players in that 
market, funding 61 percent of the single- 
family-owner mortgages financed between 
1999 and 2002. As discussed in Section G, 
their underwriting guidelines are industry 


_ standards.and their automated mortgage 


systems are widely used throughout the 
mortgage industry. Through their new 
downpayment and subprime products, and 
their various partnership initiatives, the GSEs 
have shown that they have the capacity to 
reach out to lower-income families seeking to 
buy a home. Both Fannie Mae and Freddie 
Mac have the staff expertise and financial 
resources to make the extra effort to lead the 
primary market in funding single-family- 
owner mortgages for low- and moderate- 
income mortgages, as well for special 
affordable and undeserved area mortgages. 
(b) GSEs’ Performance Relative to the 
Market. Even though the GSEs have had the 
ability to lead the home purchase market, 
their past average performance (1993-2003, 
1996-2003, and 1999-2003) has been below 
market levels. During 2002 and 2003, Fannie 
Mae improved its performance enough to 
lead the low-mod market for home purchase 
loans, but Freddie Mac, although it also 
improved its performance during this recent 
period, continues to lag behind the primary 
market. The subgoals will ensure that Fannie 
Mae maintains and further improves its 
above-market performance and that Freddie 
Mac not only erases its current gap with the 
market but also takes a leadership position as 
well. With respect to the GSEs’ historical 
performance, low- and moderate-income 
mortgages accounted for 40.3 (42.6) percent 
of Freddie Mac’s purchases during 1996- 
2003 (1999-2003), for 42.2 (43.6) percent of 
Fannie Mae’s purchases, and for 43.6 (44.1) 
percent of primary market originations 
(excluding B&C loans). The type of 
improvement needed for Freddie Mac to 
meet this new low-mod subgoal was 
demonstrated by Fannie Mae during 2001- 
2003, as Fannie Mae increased its low-mod 
purchases from 40.8 percent of its single- 
family-owner business in 2000 to 45.3 
percent in 2002 and47.0 percent in 2003. (As 
noted above, Fannie Mae’s 2003 performance 
was slightly higher at 47.5 percent when 
measured based on the new 2000 Census 


geography and new OMB definitions.) 
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(c) Disparities in Homeownership and 
Credit Access Remain. There remain 
troublesome disparities in our housing and 
mortgage markets, even after the “revolution 
in affordable lending” and the growth in 
homeownership that has taken place since 
the mid-1990s. The homeownership rate for 
African-American and Hispanic households 
remains 25 percentage points below that of 
white households. Minority families face 
many barriers in the mortgage market, such 
as lack of capital for down payment and lack 
of access to mainstream lenders (see above). 
Immigrants and minorities are projected to 
account for almost two-thirds of the growth 
in the number of new households over the 
next ten years. As emphasized throughout 
this Appendix, changing population 
demographics will result in a need for the 
primary and secondary mortgage markets to 
meet nontraditional credit needs, respond to 
diverse housing preferences and overcome 
information and other barriers that many 
immigrants and minorities face. The GSEs 
have to increase their efforts in helping these 
families because so far they have played a 
surprisingly small role in serving minority 
first-time homebuyers. It is estimated that the 
GSEs accounted for 46.5 percent of all (both 
government and conventional) home loans 
originated between 1999 and 2001; however, 
they accounted for only 14.3 percent of home 
loans originated for African-American and 
Hispanic first-time homebuyers. Within the 
conventional conforming market, it is 
estimated that the GSEs purchased only 20 
percent of loans originated for African- 
American and Hispanic first-time 
homebuyers, even though they accounted for 
57 percent of all home purchase loans in that 
market. A subgoal for home purchase loans 
should increase the GSEs’ efforts in 
important sub-markets such as the one for 
minority first-time homebuyers. 

(d) There are ample opportunities for the 
GSEs to improve their performance. Low- 
and moderate-income loans are available for 
the GSEs to purchase, which means they can 
improve their performance and lead the 
primary market in purchasing loans for 
borrowers with less-than-median income. 
Three indicators of this have already been 
discussed. First, Sections B and C of this 
appendix and Appendix D explain that the 
affordable lending market has shown an 
underlying strength over the past few years 
that are unlikely to vanish (without a 
significant increase in interest rates or a 
decline in the economy). The low-mod share 
of the home purchase market has averaged 
43.6 percent since 1996 and annually has 
ranged from 42.1 percent to 44.8 percent. 
Second, the market share data reported in 
Table A.30 of Section G demonstrate that 
there are newly-originated low- and 
moderate-income loans available each year 
for the GSEs to purchase. As noted above, the 
GSEs have only a minimal presence in 
special sub-markets such the minority first- 
time homebuyer market, which suggests 
there are ample opportunities available for 
the GSEs to increase their purchases of loans 
for low- and moderate-income families. 
Finally, the GSEs’ purchases under the 
subgoal are not limited to new mortgages that 
are originated in the current calendar year. 


The GSEs can purchase loans from the 
substantial, existing stock of affordable loans 
held in lenders’ portfolios, after these loans 
have seasoned and the GSEs have had the 
opportunity to observe their payment 
performance. In fact, based on Fannie Mae’s 
recent experience, the purchase of seasoned 
loans appears to be one useful strategy for 
purchasing goals-qualifying loans. 

For the reasons given above, the Secretary 
believes that the GSEs can do more to raise 
the low- and moderate-income shares of their 
mortgages on these properties. This can be 
accomplished by building on various 
programs that the enterprises have already 
started, including (1) their partnership and 
outreach efforts, (2) their incorporation of 
greater flexibility into their underwriting 


guidelines, (3) their purchases of CRA loans, - 


and (4) their targeting of important markets 
where they have had only a limited presence 
in the past, such as the market for minority 
first-time homebuyers. A wide variety of 
quantitative and qualitative indicators 
indicate that the GSEs’ have the resources 
and financial strength to improve their 
affordable lending performance enough to 
lead the market for low- and moderate- 
income families. The recent experience of 
Fannie Mae indicates that the GSEs can lead 
the low- and moderate-income market. 


4. Size of the Mortgage Market for Low- and 
Moderate-Income Families 


As detailed in Appendix D, the low- and 
moderate-income mortgage market accounts 
for 51 to 56 percent of dwelling units 
financed by conventional conforming 
mortgages. In estimating the size of the 
market, HUD excluded the effects of the B&C 
market. HUD also used alternative 
assumptions about future economic and 
market affordability conditions that were less 
favorable than those that existed over the last 
five years. HUD is well aware of the volatility 
of mortgage markets and the possible impacts 
of changes in economic conditions on the 
GSEs’ ability to meet the housing goals. 
Should conditions change such that the goals 
are no longer reasonable or feasible, the 
Department has the authority to revise the 
goals. 


5. The Low- and Moderate-Income Housing 
Goal for 2005-2008. 


The Low- and Moderate-Income Housing 
Goal is 52 percent of eligible units for 2005, 
53 percent for 2006, 55 percent for 2007, and 
56 percent for 2008. The market for the Low- 
and Moderate-Income Goal is estimated to be 
51-56 percent. Under the new counting rules 
(i.e., 2000-Census income re-benchmarking 
and the new OMB metropolitan area 
definitions), Fannie Mae’s low- and 
moderate-income performance is estimated to 
have been 46.3 percent in 1999, 51.2 percent 
in 2000, 48.7 percent in 2001, 47.9 percent 
in 2002, and 49.5 percent in 2003—for 2005, 
Fannie Mae would have to increase its 
performance by 3.3 percentage points over its 
average (unweighted) performance of 48.7 
percent over these last five years, or by 0.8 
percentage point over its previous peak 
performance (51.2 percent in 2000). By 2008, 
Fannie Mae’s performance would have to 
increase by-6.3 percentage points over 
average 1999-2003 performance, and by 5.8 


percentage points over its previous peak 
performance in 2000. Freddie Mac’s 
performance is estimated to have been 46.0 
percent in 1999, 50.2 percent in 2000, 47.0 
percent in 2001, 44.6 percent in 2002, and 
45.3 percent in 2003—for 2005, Freddie Mac 
would have to increase its performance by 
5.3 percentage points over its average 
(unweighted) performance of 46.7 percent 
over these last five years, or by 1.8 percentage 
points over its previous peak performance 
(50.2 percent in 2000). By 2008, Freddie - 
Mac’s performance would have to increase by 
9.3 percentage points over average 1999— 
2003 performance, and by 5.8 percentage 
points over its previous peak performance. 
However, the low- and moderate-income 
market is estimated to be 51-56 percent. 
Thus, the GSEs should be able to improve 
their performance enough to meet these goals 
of 52-56 percent. 

The objective of the Low- and Moderate- 
Income Goal is to bring the GSEs’ 
performance to the upper end of HUD’s 
market range estimate for this goal (51-56 
percent), consistent with the statutory 
criterion that HUD should consider the GSEs’ 
ability to lead the market for each Goal. To 
enable the GSEs to achieve this leadership, 
the Department is proposing modest 
increases in the Low- and Moderate-Income 
Goal for 2005 which will increase further, 
year-by-year through 2008, to achieve the 
ultimate objective for the GSEs to lead the 
market under a range of foreseeable economic 
circumstances by 2008. Such a program of 
staged increases is consistent with the 
statutory requirement that HUD consider the 
past performance of the GSEs in setting the 
Goals. Staged annual increases in the Low- 
and Moderate-Income Goal will provide the 
enterprises with opportunity to adjust their 
business models and prudently try out 
business strategies, so as to meet the required 
2008 level without compromising other 
business objectives and requirements. 

Figure A.3 summarizes many of the points 
made in this section regarding opportunities 
for Fannie Mae and Freddie Mac to improve 
their overall performance on the Low- and 
Moderate-Income Goal. The GSEs’ purchases 
provided financing for 26,118,927 (or 55 
percent) of the 47,551,039 single-family and 
multifamily units that were financed in the 
conventional conforming market between 
1999 and 2002. However, in the low- and 
moderate-income part of the market, the 
12,608,215 units that were financed by GSE 
purchases represented only 48 percent of the 
26,051,771 dwelling units that were financed 
in the market. Thus, there appears to be, 
ample room for the GSEs to increase their 
purchases of loans that qualify for the Low- 
and Moderate-Income Goal. Examples of 
specific market segments that would 
particularly benefit from a more active 
secondary market have been provided 
throughout this appendix. 


6. Conclusions 


Having considered the projected mortgage 
market serving low- and moderate-income 
families, economic, housing and 
demographic conditions for 2005-08, and the 
GSEs’ recent performance in purchasing 
mortgages for low- and moderate-income 
families, the Secretary has determined that 


| 
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the goals of 52 percent of eligible units 
financed in 2005, 53 percent in 2006, 55 
percent in 2007, and 56 percent in 2008 are 
feasible. The Secretary is also establishing a 
subgoal of 45 percent for the GSEs’ purchases 
of single-family-owner home purchase 
mortgages in metropolitan areas in 2005, 
-increasing to 46 percent in 2006 and 47 
percent in 2007 and 2008. The Secretary has 
considered the GSEs’ ability to lead the 
industry as well as the GSEs’ financial 
condition. The Secretary has determined that 
the proposed goals and the proposed 
subgoals are necessary and appropriate. 


Appendix B—Departmental 
Considerations To Establish the Central 
Cities, Rural Areas, and Other 
Underserved Areas Goal 


A. Introduction 
1. Establishment of Goal 


The Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992 
(FHEFSSA) requires the Secretary to 
establish an annual goal for the purchase of 
mortgages on housing located in central 
cities, rural areas, and other underserved 
areas (the “Underserved Areas Housing 
Goal”). 

In establishing this annual housing goal, 
Section 1334 of FHEFSSA requires the 
Secretary to consider: 

1. Urban and rural housing needs and the 
housing needs of underserved areas; 

2. Economic, housing, and demographic 
conditions; 

3. The performance and effort of the 
enterprises toward achieving the 
Underserved Areas Housing Goal in previous 


ears; 

4. The size of the conventional mortgage 
market for central cities, rural areas, and 
other underserved areas relative to the size of 
the overall conventional mortgage market; 

5. The ability of the enterprises to lead the 
industry in making mortgage credit available 
throughout the United States, including 
central cities, rural areas, and other 
underserved areas; and 


6. The need to maintain the sound 
financial condition of the enterprises. 

Organization of Appendix. The remainder 
of Section A first defines the Underserved 
Areas Housing Goal for both metropolitan 
areas and nonmetropolitan areas. Sections B 
and C address the first two factors listed 
above, focusing on findings from the 
literature on access to mortgage credit in 
metropolitan areas (Section B) and in 
nonmetropolitan areas (Section C). Separate 
discussions are provided for metropolitan 
and nonmetropolitan (rural) areas because of 
differences in the underlying markets and the 
data available to measure them. Section D 
discusses the past performance of the GSEs 
on the Underserved Areas Housing Goal (the 
third factor) and Sections E-G report the. 
Secretary’s findings for the remaining factors. 
Section H presents the Department’s rules 
relating to the definition of underserved areas 
in nonmetropolitan areas. Section I 
summarizes the Secretary’s rationale for 
establishing a subgoal for single-family- 
owner home purchase mortgages and for 
setting the level for the Underserved Areas 
Housing Goal. 


2. HUD’s Underserved Areas Housing Goal 


HUD’s definition of the geographic areas 
targeted by this goal is basically the same as 
that used during 1996-2003. It is divided 
into a metropolitan component and a 
nonmetropolitan component. However, as 
explained below, switching to 2000 Census 
geography increases the number of census 
tracts defined as underserved, and this 
necessitates an adjustment of the goal level. 

Metropolitan Areas. This rule provides that 
within metropolitan areas, mortgage 
purchases will count toward the goal when 
those mortgages finance properties that are 
located in census tracts where (1) median 
income of families in the tract does not 
exceed 90 percent of area (MSA) median 
income or (2) minorities comprise 30 percent 
or more of the residents and median income 
of families in the tract does not exceed 120° 
percent of atfea median income. 


In this Rule, the underserved census tracts 
are defined in terms of the:2000 Census 
rather than the 1990 Census. As shown in 
Table B.1a, switching to 2000 Census data 
and re-specified MSA boundaries as of June 
2003, increases the proportions of 
underserved census tracts, population, 
owner-occupied housing units, and 
population below the poverty line in 
metropolitan areas. The definition now 
covers 26,959 (51.3 percent) of the 52,585 
census trac{s in metropolitan areas, which 
include 48.7 percent of the population and 
38.0 percent of the owner-occupied housing 
units in metropolitan areas.1 The 1990-based 
definition covered 21,587 (47.5 percent) of 
the 45,406 census tracts in metropolitan 
areas, which included 44.3 percent of the 
population and 33.7 percent of the owner- 
occupied units in metropolitan areas. 

The census tracts included in HUD’s 
definition of underserved areas exhibit low 
rates of mortgage access and distressed 
socioeconomic conditions. Between 1999 and 
2002, the unweighted average mortgage 
denial rate in these tracts was 17.5 percent, 
almost double the average denial rate (9.3 
percent) in excluded tracts. The underserved 
tracts include 75.3 percent of the number of 


_ persons below the poverty line in 


metropolitan areas. 
BILLING CODE 4210-27-P 


1 This analysis excludes Puerto Rico. In addition, 
tracts are excluded if median income is suppressed 
in the underlying census data. There are 379 such 
tracts. When reporting analysis of mortgage loan 
denial, origination, and application rates later in 
this appendix, tracts are excluded if there are no 
purchase or refinance applications. Tracts are also 
excluded if: (1) Group quarters constitute more than 
50 percent of housing units or (2) there are less than 
15 home purchase applications in the tract and the 
tract denial rates equal 0 or 100 percent. Excluded 
tracts account for a small percentage of mortgage 
loan applications (1.4 percent). These tracts are not 
excluded from HUD’s underserved areas if they 
meet the income and minority thresholds. Rather, 
the tracts are excluded to remove the effects of 
outliers from the analysis. 
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Table B.la 


Changes in 
Socioeconomic Characteristics of Underserved Areas 
Between 1990 and 2000 


in Metropolitan Areas 


Census Tracts 
2000 Census (2003 MSAs) 


2000 Census (Pre-2003 MSAs) 
1990 Census 


Population 
2000 Census (2003 MSAs) 


2000 Census (Pre-2003 MSAs) 
1990 Census 


Number of Owner-Occupied Units 
2000 Census (2003 MSAs) 


2000 Census (Pre-2003 MSAs) 
1990 Census 


Population Below Poverty 
Level Income- 
2000 Census (2003 MSAs) 


2000 Census (Pre-2003 MSAs) . 


1990 Census 


Served 
Tracts 


Underserved 


Tracts 


25,614 
48.7% 


24,723 
48.4% 


23,829 
52.4% 


119,230,406 
51.3% 


114,775,427 


50.8% 
110,324,545 
55.7% 
34,665,062 
62.0% 


33,297,060 
61.5% 


28,281,852 
66.3% 


6,650,152 
24.7% 


6,331,654 
24.3% 


6,333,124 
27.0% 


26,957 
51.3% 


26,317 
51.6% 


21,612 
47.6% 
113,105,527 


48.7% 


110,986,684 
49.2% 


87,674,982 
44.3% 
21,284,648 
38.0% 


20,864,783 
38.5% 


14,364,406 
33.7% 


20,288,351 
75.3% 


19,755,363 
15.7% 


17,083,068 
73.0% 


52,571 
100.0% 


51,040 
100.0% 


45,441 
100.0% 
232,335,933 
100.0% 


225,762,111 
100.0% 


197,999,527 
100.0% 
55,949,710 
100.0% 


54,161,843 
100.0% 


42,646,258 
100.0% 


26,938,503 
100.0% 


26,087,017 
100.0% 


23,416,192 
100.0% 


Source: 1990 and 2000 Censuses. "2003 MSAs" are.based on the Office of Management and 


Budget’s specification of metropolitan area boundaries as of June, 2003. "Pre-2003 MSAs” 
and "1990 Census" are based on metropolitan area boundaries prior to their re-specification 


in 2003. 


Total - 

| 
| 
| 
BILLING CODE 4210-27-C 
: 
f : 


63754 Federal Register/Vol: 69, No. 211/ Tuesday, November '2, 2004/Rules and Regulations © 


HUD’s establishment of this definition is 
based on a substantial number of studies of 
mortgage lending and mortgage credit flows 
conducted by academic researchers, 
community groups, the GSEs, HUD and other 
government agencies. As explained in the 
2000 Rule, one finding stands out from the 
existing research literature on mortgage 
access for different types of neighborhoods: 
High-minority and low-income 
neighborhoods continue to have higher 
mortgage denial rates and lower mortgage 
origination rates than other neighborhoods. 
A neighborhood’s minority composition and 
its level of income are highly correlated with 
access to mortgage credit. 

Nonmetropolitan Areas. In 
nonmetropolitan areas, mortgage purchases 
count toward the Underserved Areas Housing 
Goal for properties which are located in 
counties where (1) median income of families 
in the county does not exceed 95 percent of 
the greater of (a) state nonmetropolitan 
median income or (b) nationwide 


nonmetropolitan median‘fficome, or (2) 
minorities comprise 30 percent or more of 
the residents and median income of families 
in the county does not exceed 120 percent of 
the greater of (a) state nonmetropolitan 
median income or (b) nationwide 
nonmetropolitan median income. 

In 1995, two important factors influenced 
HUD’s definition of nonmetropolitan 
underserved areas—lack of available data for 
measuring mortgage availability in rural areas 
and lenders’ difficulty in operating mortgage 
programs at the census tract level in rural 
areas. Because of these factors, the 1995 Rule 
(as well as the 2000 Rule) used a more 
inclusive, county-based approach to 
designating underserved portions of rural 
areas. As discussed in a later section, HUD 
is now replacing the county-based definition 


a tract-based definition. 


As shown in Table B.1b, switching from 
1990 to 2000 Census data and incorporating 
the June, 2003 specification of metropolitan 
areas causes a slight decrease in underserved 


proportions of counties, population, owner- 
occupied housing units, and poverty 
population in non-metropolitan areas. In 


_ terms of the 2000 Census geography and June 


2003 metropolitan area specification, the 
definition covers 1,260 (61.4 percent) of the 
2,052 counties in nonmetropolitan areas, 
which include 51.0 percent of the 
population, 50.7 percent of the owner- 
occupied housing units, and 64.3 percent of 
the population below the poverty level in 
non-metropolitan areas. The 1990-based 
definition covered 1,514 (65.5 percent) of the 
2,311 counties in non-metropolitan areas, 
which included 54.6 percent of the 
population, 53.4 percent of the owner- 
occupied units, and 67.9 percent of the poor 
in non-metropolitan areas.” 


2 Kalawao County, Hawaii, which has a very 
small population, is excluded from the analysis for 
1990 but included for 2000. 
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Table B.1b 


Changes in 
Socioeconomic Characteristics of Dede’ Areas 


Between 1990 and 2000 
in Nonmetropolitan Areas 


Served Underserved 
Counties Counties 


Counties 
2000 Census (2003 MSAs) 792 1,260 2,052 
38.6% 61.4% 100.0% 


2000 Census (Pre-2003 MSAs) 824 1,488 2,312 
35.6% 64.4% 100.0% 

1990 Census 797 1,514 2,311 
; 34.5% 65.5% 100.0% 


Population 
2000 Census (2003 MSAs) 23,941,532 24,899,110 - 48,840,642 
490% 51.0% 100.0% 


2000 Census (Pre-2003 MSAs) 25,447,120 29,991,636 55,438,756 
45.9% 54.1% 100.0% 


1990 Census 22,838,739 27,467,972 50,306,711 
45.4% 54.6% 100.0% 


Number of Owner-Occupied Units 
2000 Census (2003 MSAs) 6,831,437 7,035,123 13,866,560 
49.3% 50.7% 100.0% 


2000 Census (Pre-2003 MSAs) 7,194,459 8,459,968 15,654,427 
46.0% 54.0% 100.0% 


1990 Census 5,362,989 6,136,455 11,499,444 
46.6% 53.4% 100.0% 
Population Below Poverty 
Level Income 
2000 Census (2003 MSAs) 2,479,803 4,475,024 6,954,827 
35.7% 64.3% 100.0% 


2000 Census (Pre-2003 MSAs) 2,598,851 5,207,404 7,806,255 
33.3% :; 66.7% 100.0% 


1990 Census 2,666,613 5,646,582 8,313,195 
32.1% 67.9% 100.0% 


Source: 1990 and 2000 Censuses. "2003 MSAs" are based on the Office of Management and 
Budget’s specification of metropolitan area boundaries as of June, 2003. "Pre-2003 MSAs” 
and "1990 Census" are based on metropolitan area boundaries prior to their re-specification 
in 2003. 

*Includes 15 partial counties in New England that are split between metropolitan and non- 
metropolitan areas. 
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Data comparable to that in Table B.1b is 
presented in Table B.1c based on census 
tracts, rather than counties, in 
nonmetropolitan areas. As indicated, the 
tract-based definition includes 6,782 (54.9 
percent) of the 12,359 nonmetropolitan 
census tracts in the country. These tracts 


contain 52.5 percent ef the nonmetropolitan 
population {comparable to the 51.0 percent 


using a county-based definition) and 50.4 


* percent of owner-occupied housing units 


(close to the corresponding figure of 50.7 
percent under the county-based approach). 
But the tract-based approach better targets 


Table B.1c 


Federal. Register / 68, No. November 2, Bulge and 


families most in nae as shown, for example, 
by the fact that it includes 68.9 percent of the 
population in poverty, exceeding the 
corresponding figure of 64.3 percent under 
the county-based definition of 
nonmetropolitan underserved areas. 


a ‘Socioeconomic Characteristics of Tract-Based 
Underserved Areas in Non-Metropolitan Areas 


Tracts 
2000 Census (2003 MSAs) 


Population 


12,359 
100.0% 


- 2000 Census (2003 MSAs) 


Number of Owner-Occupied Units 
2000 Census (2003 MSAs) 


Number of Poor 
2000 Census (2003 MSAs) 


23,181,465 
47.5% 


6,874,464 


49.6% 


2,160,186 
31.1% 


25,659,177 
52.5% 


4,794,641 
68.9% 


48,840,642 
100.0% 


13,866,560 
100.0% 


6,954,827 
100.0% 


Source: 2000 Census and the Office of Management and Budget’s specification of eieasemnen 
area boundaries as of June, 2003. 


GSE Performance. Table B.1d shows the 
increases in the GSEs’ overall goals 
performance under the more expansive 
geography of the 2000 Census. During 2000, 
Fannie Mae’s performance would have been 
an estimated 37.5 percent if underserved 
areas were defined in terms of 2000 Census 
geography, compared with 31.0 percent 


for Fannie Mae (adjusted to be comparable 
with the 2000 figures) are 35.7 percent and 
30.4 percent for 2001; 35.0 percent and 30.2 
percent for 2002; and 34.1 percent and 29.2 
percent for 2003. The corresponding figures 
for Freddie Mac are 34.1 percent and 29.2 - 
percent for 2000 performance; 32.5 percent 
and 28.2 percent for 2001 performance; 32.4 


performance; and 31.6 percent and 27.7 
percent for 2003 performance. (The 2001-03 
housing goals percentages in the table are 
adjusted to exclude the effects of the bonus 
points and Freddie Mac’s Temporary 
Adjustment Factor, which became applicable 
in 2001 for scoring of loans toward the 


. under 1990 Census geography. These results 


percent and 28.0 percent for 2002 


housing goals.) 


45.1% 54:9% 
4 

3 50.4% | 
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Table B.1d 


Underserved Areas Housing Goal Performance 
Under 1990 and 2000 Definitions 


2000 Mortgage Acquisitions 


Fannie Mae 
2000 
2,203,666 3,904 


827,185 79,631 
31.5% 4.9% 


1990 
Definition 


4,671,585 4,673,222 3,283,372 


1,420,363 1,668,985 1,068,328 
30.4% 35.7% , 32.5% 


Freddie Mac 
1990 2000 
Definition Definition Difference 
6,023,704 4,320,526 22,932 


1,816,281 1,416,443 211,514 
30.2% 32.8% 4.7% 


Freddie Mac 
1990 2000 
Definition Difference Definition Difference 


Eligible Units 9,590,664 9,620,905 30,241 5,534,588 5,543,325 8,737 


Qualifying Units 2,802,932 3,284,567 481,635 1,531,542 1,754,259 222,717 
Goal Percentage 29.2% 34.1% 4.9% — 27.71% 31.6% 4.0% 


"1990 Definition" means determination of underserved areas based on 1990 census data and pre-2003 MSA definitions. 
"2000 Definition” means determination of underserved areas based on 2000 census data, June 2003 MSA definitions, 
and census tracts as basis of determination in non-metropolitan areas. 
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| | Definition 
Eligible Units 2,195,320 
Goal Percentage 31.0% 
2001 Mortgage Acquisitions _ 
| Fannie Mae Freddie Mac ; 
2000 1990 2000 
Definition Difference Definition Definition Difference 
Eligible Units 1,018 
Qualifying Units _141,929 
Goal Percentage 4.3% . 
| Eligible Units PO 
Qualifying Units 
Goal Percentage 
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Goal and Subgoal Levels. The Department 
establishes the Underserved Areas Housing 
Goal as 37 percent of eligible units financed 
for 2005, 38 percent for 2006 and 2007, and 
39 percent for 2008. 


HUD is establishing a subgoal of 32 percent 


for the share of each GSE’s total single- 
family-owner mortgage purchases that 
finance single-family-owner properties 
located in underserved census tracts of 
metropolitan areas for 2005, with this 
subgoal rising to 33 percent for 2006 and 
2007 and 34 percent in 2008. In this case, 
subgoal performance for a particular calendar 
year would be calculated for each GSE by 
dividing (a) the number of mortgages 
purchased by the GSE that finance single- 
family-owner properties located in 
underserved areas (i.e., census tracts) o 
metropolitan areas by (b) the number of 
mortgages purchased by the GSE that finance 
single-family-owner properties located in 
metropolitan areas. As explained in Section 
H, the purpose of this subgoal is to encourage 
the GSEs to lead the primary market in 
funding mortgages in underserved census 
tracts. 


B. Consideration of Factors 1 and 2 in 
Metropolitan Areas: The Housing Needs of 
Underserved Urban Areas and Housing, 
Economic, and Demographic Conditions in 
Underserved Urban Areas 


This section discusses differential access to 
mortgage funding in urban areas and 
summarizes available evidence on 
identifying those neighborhoods that have 
historically experienced problems gaining 
access to credit. Section B.1 provides an 
overview of the problem of unequal access to 
mortgage funding, focusing on discrimination 
and other housing problems faced by 
minority families and the communities 
where they live. Section B.2 examines 
mortgage access at the neighborhood level 
and discusses in some detail the rationale for 
the Underserved Areas Housing Goal in 
metropolitan areas. The most thorough 
studies available provide strong evidence 
that low-income and high-minority census 
tracts are underserved by the mortgage 
market. Section B.3 presents recent statistics 
on the credit characteristics and 
socioeconomic characteristics of underserved 
areas under HUD’s definition. Readers are 
referred to the expansive literature on this 
issue, which is reviewed in some detail in 
Appendix B of HUD’s 2000 Rule. This 
section focuses on some of the main studies 
and their findings. 


Three main points are made in this section: 


¢ Both borrowers and neighborhoods can 
be identified as currently being underserved 
by the nation’s housing and mortgage 
markets. Appendix A provided evidence of 
racial disparities in the sale and rental of 
housing and in the provision of mortgage 
credit. Partly as a result of this, the 
homeownership rate for minorities is 
substantially below that for whites. 

e The existence of substantial 
neighborhood disparities in mortgage credit 
is well documented for metropolitan areas. 
Research has demonstrated that census tracts 
with lower incomes and higher shares of 
minority population consistently have poorer 


access to mortgage credit, with higher 
mortgage denial rates and lower origination 
rates for mortgages. Thus, the income and 
minority composition of an area is a good» 
measure of whether that area is being 
underserved by the mortgage market. 

e Research supports a targeted 
neighborhood-based definition of 
underservice. Studies conclude that 
characteristics of mortgage loan applicants 
and the neighborhood where the property is 
located are the major determinants of 
mortgage denial rates and origination rates. 

Once these characteristics are accounted 
for, other influences, such as location in a 
central city, play only a minor role in 
explaining disparities in mortgage lending.? 
1. Discrimination in the Mortgage and 
Housing Markets—An Overview 


The nation’s housing and mortgage markets 
are highly efficient systems, where most 
homebuyers can put down relatively small 
amounts of cash and obtain long-term 
funding at relatively small spreads above the 
lender’s borrowing costs, even though 
transactions costs are still too high and too 
bundled. Unfortunately, this highly efficient 
financing system does not work everywhere 
or for everyone. Studies have shown that 
access to credit often depends on improper 
evaluation of characteristics of the mortgage 
applicant and the neighborhood in which the 
applicant wishes to buy. In addition, though 
racial discrimination has become less blatant 
in the home purchase market, studies have 
shown that it is still widespread in more 
subtle forms. Partly as a result of these 
factors, the homeownership rate for 
minorities is substantially below that of 
whites. Appendix A provided an overview of 
the homeownership gaps and lending 
disparities faced by minorities. This section 
briefly reviews evidence on lending 
discrimination as well as a recent HUD- 
sponsored study of discrimination in the 
housing market. 

Mortgage Denial Rates. A quick look at 
mortgage denial rates reported by Home 
Mortgage Disclosure Act (HMDA) data 
reveals that in 2002 minority denial rates 
were higher than those for white loan 
applicants. For lower-income borrowers, the 
denial rate for African Americans applying 
for conventional loans was 2.1 times the 
denial rate for white borrowers, while for 
higher-income borrowers, the denial rate for 
African Americans was 2.7 times the rate for 
white borrowers.* 

Differentials in denial rates, such as those 
reported above, are frequently used to 
demonstrate the problems that minorities 
face obtaining access to mortgage credit. 
However, an important question is the degree 
to which variations in denial rates reflect 


3In this appendix, the term ‘“‘central city” is used 
to mean ‘‘OMB-designated central city.” 

4The actual denial rates were as follows: 23.6 
percent for low-income (80% AMI or less) African 
Americans, 15.5 percent for upper-income (120% 


» AMI or more) African Americans. 11.4 percent for 


low-income Whites, and 5.6 percent for upper- 
income Whites. The overall denial rate in the 
conventional conforming home purchase market 
was 9.7 percent in 2002. The data exclude 
applications to lenders that specialize in 
manufa home lending. 


lender bias against certain kinds of borrowers 
relative to the degree to which they reflect 
the credit quality of potential borrowers (as 
indicated by applicants’ available assets, 
credit rating, employment history, etc.). 
Without fully accounting for the 
creditworthiness of the borrower, racial 
differences in denial rates cannot be 
attributed to lender bias. Some studies of 
credit disparities have attempted to control 
for credit risk factors that might influence a 
lender’s decision to approve a loan. 

Boston Fed Study. The best example of 
accounting for credit risk is the study of 
mortgage denial rates by researchers at the 
Federal Reserve Bank of Boston.® This 
landmark study found that racial differentials 
in mortgage denial rates cannot be fully 
explained by differences in credit risk. To 
control for credit risk, the Boston Fed 
researchers included 38 borrower and loan 
variables indicated by lenders to be critical 
to loan decisions. For example, the Boston 
Fed study included a measure of the 
borrower’s credit history, which is a variable 
not included in other studies. The Boston 
Fed study found that minorities’ higher 
denial rates could not be explained fully by 
income and credit risk factors. The denial 
rate for African Americans and Hispanics 
was 17 percent, compared with 11 percent 
for Whites with similar characteristics. That 
is, African Americans and Hispanics were 
about 60 percent more likely to be denied 
credit than Whites, even after controlling for 
credit risk characteristics such as credit 
history, employment stability, liquid assets, 
self-employment, age, and family status and 
composition. Although almost all highly- 
qualified applicants were approved, 
differential treatment was observed among 
borrowers with more marginal qualifications. 
That is, highly-qualified borrowers of all 
races seemed to be treated equally, but in 
cases where there was some flaw in the 
application, white applicants seemed to be 
given the benefit of the doubt more 
frequently than minority applicants. A 
subsequent refinement of the data used by . 
the Federal Reserve Bank of Boston 
confirmed the findings of that study.® 

The Boston Fed study, as well as 
reassessments of that study by other 
researchers, concluded that the effect of 
borrower race on mortgage rejections persists 
even after controlling for legitimate 
determinants of lenders’ credit decisions.” 


5 Alicia‘H. Munnell, Lynn E. Browne, James 
McEneaney, and Geoffrey M.B. Tootell, “Mortgage 
Lending in Boston: interpreting HMDA Data,” 
American Economic Review, March 1996. 

6 William C. Hunter, “The Cultural Affinity 
Hypothesis and Mortgage Lending Decisions,’’ WP- 
95-8, Federal Reserve Bank of Chicago, 1995. 
Hunter confirmed that race was a factor in denial 
rates of marginal applicants. While denial rates 
were comparable for borrowers of all races with 
“good” credit ratings, among those with “‘bad”’ 
credit ratings or high debt ratios, minorities were 
significantly more likely to be denied than 
similarly-situated whites. The study concluded that 
the racial differences in denial rates were consistent 
with a cultural gap between white loan officers and 
minority applicants, and conversely, a cultural 
affinity with white applicants. 

7 For a reassessment of the Boston Fed study, see 
Stephen Ross and John Yinger, The Color of Credit, 
MIT Press 2002, and other studies cited there. 
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Thus, these studies imply that variations in 
mortgage denial rates, such as those reported 
above, are not determined entirely by 
borrower risk, but reflect discrimination in 
the housing finance system. However, the 
independent race effect identified in these 
studies is still difficult to interpret. In 
addition to lender bias, access to credit can 
be limited by loan characteristics that reduce 
profitability ® and by underwriting standards 
that-have disparate effects on minority and 
lower-income borrowers and their 
neighborhoods.® 

Paired-Testing Studies. As discussed in 
Appendix A, paired testing studies of the 
pre-qualification process have supported the 
findings of the Boston Fed study. Based on 
a review of paired tests conducted by the 
National Fair Housing Alliance, The Urban 
Institute concluded that differential 
treatment discrimination at the pre- 
application level occurred at significant 
levels in at least some cities. Minorities were 
less likely to receive information about loan 
products, received less time and information 
from loan officers, and were quoted higher 
interest rates in most of the cities where tests 
were conducted.?° Another Urban Institute 
study used the paired testing methodology to 
examine the’pre-application process in Los 
Angeles and Chicago. African Americans and 
Hispanics faced a significant risk of unequal 
treatment when they visited mainstream 
mortgage lending institutions to make pre- 
application inquiries." 

Sales and Rental Markets. In 2002, HUD 
released its third Housing Discrimination 
Study (HDS) in the sale and rental of 
housing. The study, entitled Discrimination 
in Metropolitan Housing Markets: National 
Results from Phase I of the Housing 
Discrimination Study (HDS), was conducted 
by the Urban Institute.12 The results of this 
HDS were based on 4,600 paired tests of 
minority and non-minority home seekers 
conducted.during 2000 in 23 metropolitan 
areas nationwide. The report showed large 
decreases between 1989 and 2000 in the level 
of discrimination experienced by Hispanics 

-and African Americans seeking to buy a 
home. There has also been a modest decrease 


8 Since upfront loan fees are frequently 
determined as a percentage of the loan amount, 
lenders are discouraged from making smaller loans 
in older neighborhoods, because such loans 
generate lower revenue and are less profitable to 
lenders. 

Traditional underwriting practices may have 
excluded some lower income families that are, in 
fact, creditworthy. Such families tend to pay cash, 
leaving them without a credit history. In addition, 
the usual front-end and back-end ratios applied to 
applicants’ housing expenditures and other on- 
going costs may be too stringent for lower income 
households, who typically pay larger shares of their 
income for housing (including rent and utilities) 
than higher income households. 

10 Margery A. Turner and Felicity Skidmore, eds., 
Mortgage Lending Discrimination: A Review of 
Existing Evidence. The Urban Institute: Washington, 
DC, June 1999. 

11 Margery Austin Turner, Al] Other Things Being 
Equal: A Paired Testing Study of Mortgage Lending 
Institutions, The Urban Institute Press, April 2002. 

12 Margery Austin Turner, Stephen L. Ross, 
George Galster, and John Yinger, Discrimination in 
Metropolitan Housing Markets, The Urban Institute 
Press, November 2002. 


in discrimination toward African Americans 
seeking to rent a unit. This downward trend, 
however, has not been seen for Hispanic 
renters, who now are more likely to 
experience discrimination in their housing 
search than are African American renters. 
But while generally down since 1989, the 
report found that housing discrimination still 
exists at unacceptable levels. The greatest 
share of discrimination for Hispanic and 
African American home seekers can still be 
attributed to being told units are unavailable 
when they are available to non-Hispanic 
whites and being shown and told about fewer 
units than a comparable non-minority. 
Although discrimination is down on most 
areas for African American and Hispanic 
homebuyers, there remain worrisome upward 
trends of discrimination in the areas of 
geographic steering for African Americans 
and, relative to non-Hispanic whites, the 
amount of help agents provide to Hispanics 
with obtaining financing. On the rental side, 
Hispanics are more likely in 2000 than in 
1989 to be quoted a higher rent than their 
white counterpart for the same unit. 

Another HUD-sponsored study asked 
respondents to a nationwide survey if they 
“thought” they had ever been discriminated 
against when trying to buy or rent a house 
or an apartment.'3 While-the responses were 
subjective, they are consistent with the 
findings of the HDS. African Americans and 
Hispanics were considerably more likely 
than whites to say they have suffered 
discrimination—24 percent of African 
Americans and 22 percent of Hispanics 
perceived discrimination, compared to only 
13 percent of whites. 

Segregation in Urban Areas. 
Discrimination, while not the only cause, 
contributes to the pervasive level of 
segregation that persists between African 
Americans and Whites in our urban areas. 
The Census Bureau recently released one of 
the most exhaustive studies of residential 
segregation ever undertaken, entitled Racial 
and Ethnic Residential Segregation in the 
United States: 1980-2000.* The Census 
Bureau found that the United States was still 
very much racially divided. While African 
Americans have made modest strides, they 
remain the most highly segregated racial 
group. The authors said that residential 
segregation likely results from a variety of 
factors, including choices people make about 
where they want to live, restrictions on their 
choices, or lack of information. The fact that 
many mainstream lenders do not operate in 
segregated areas makes it even more difficult - 
for minorities to obtain access to reasonable- 
priced mortgage credit.15 Section C.8 of 


13 How Much Do We Know? Public Awareness of 
the Nation’s Fair Housing Laws, prepared for HUD 
by Martin D. Abravanel and Mary K. Cunningham 
of the Urban Institute, April 2002. 

14U.S. Bureau of the Census, August 2002. The 
co-authors of the study were John Iceland and - 
Daniel H. Wienberg. For a summary of the study, 
see “Residential Segregation Still Prevalent’, 
National Mortgage News, January 6, 2003, page 1. 

15 See Randall M. Scheessele, Black and White 
Disparities in Subprime Mortgage Refinance 
Lending, Housing Finance Working Paper No. HF- 
14, Office of Policy Development and Research, 
U.S. Department of Housing and Urban » 
Development, April 2002. 


Appendix A cited several studies showing 
that these inner city neighborhoods are often 
served mainly by subprime lenders. In 
addition, there is evidence that denial rates 
are higher in minority neighborhoods — 
regardless of the race of the applicant. The 
next section explores the issue of credit 
availability in neighborhoods in more detail. 


2. Evidence About Access to Credit in Urban 
Neighborhoods—An Overview 


HUD’s Underserved Areas Housing Goal 
focuses on low-income and high-minority 
neighborhoods that are characterized by high 
loan application denial rates and low loan 
origination rates. As explained in Section B.3 
below, the mortgage denial rate during 2001 
in census tracts defined as underserved by 
HUD was twice the denial rate in excluded 
(or ‘‘served”’) tracts. In addition to such 
simple denial rate comparisons, there is a 
substantial economics literature justifying the 
targeted neighborhood definition that HUD 
has used to define underserved areas. 
Appendix B of the 1995 and 2000 GSE Rules 
reviewed that literature in some detail; thus, 
this section simply provides an overview of 
the main studies supporting the need to 
improve credit access to low-income and 
high-minority neighborhoods. Readers not 
interested in this overview may want to 
proceed to Section B.3, which examines the 
credit and socioeconomic characterizes of the 
census tracts included in HUD’s underserved 
area definition. 

As explained in HUD’s 2000 Rule, the 
viability of neighborhoods—whether urban, 
rural, or suburban—depends on the access of 
their residents to mortgage capital to 
purchase and improve their homes. While 
neighborhood problems are caused by a wide 
range of factors, including substantial 
inequalities in the distribution of the nation’s 
income and wealth, there is increasing 
agreement that imperfections in the nation’s 
housing and mortgage markets are hastening 
the decline of distressed neighborhoods. 
Disparate denial of credit based on 
geographic criteria can lead to disinvestment 
and neighborhood decline. Discrimination 
and other factors, such as inflexible and 
restrictive underwriting guidelines, limit 
access to mortgage credit and leave potential 
borrowers in certain areas underserved. 

Data on mortgage credit flows are far from 
perfect, and issues regarding the 
identification of areas with inadequate access 
to credit are both complex and controversial. 
For this reason, it is essential to define 
“underserved areas” as accurately as possible 
based on existing data and evidence. There 
are three sets of studies that provide the 
rationale for the Department’s definition of 
underserved areas: (1) Studies examining 
racial discrimination against individual 
mortgage applicants; (2) studies that test _ 
whether mortgage redlining exists at the 
neighborhood level; and (3) studies that 
support HUD’s targeted approach to 
measuring areas that are underserved by the 
mortgage market. In combination, these 
studies provide strong support for the 
definition of underserved areas chosen by 
HUD. The main studies of discrimination 
against individuals have already been 
summarized in Section B.1 above. Thus, this 
section focuses on the neighborhood-based 
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studies in (2) and (3). As noted above, this 
brief overview of these studies draws from 
Appendix B of the 1995 GSE Rule; readers 
are referred there for a more detailed 
treatment of earlier studies of the issues 
discussed below. 


a. Controlling for Neighborhood Risk and 
Tests of the Redlining Hypothesis 


In its deliberations leading up to 
FHEFSSA, Congress was concerned about 
geographic redlining—the refusal of lenders 
to make loans in certain neighborhoods 
regardless of the creditworthiness of 
individual applicants. During the 1980s and 
early 1990s, a number of studies using 
HMDA data (such as that reported in Tables 
B.2 and B.3, below) attempted to test for the 
existence of mortgage redlining. Consistent 
with the redlining hypothesis, these studies 
found lower volumes of loans going to low- 
income and high-minority neighborhoods.1® 
However, such analyses were criticized 
because they did not distinguish between 
demand, risk, and supply effects 17—that is, 
they did not determine whether loan volume 
was low because families in high-minority 
and low-income areas were unable to afford | 
homeownership and therefore were not 
applying for mortgage loans, or because 
borrowers in these areas were more likely to 
default on their mortgage obligations, or 
because lenders refused to make loans to 
creditworthy borrowers in these areas.1®, 19 


16 These studies, which were conducted at the 
census tract level, typically involved regressing the 
number of mortgage originations (relative to the 
number of properties in the census tract) on 
characteristics of the census tract including its 
minority composition. A negative coefficient 
estimate for the minority composition variable was 
often interpreted as suggesting redlining. For a 
discussion of these models, see Eugene Perle, 
Kathryn Lynch, and Jeffrey Horner, “‘Model 
Specification and Local Mortgage Market 
Behavior,” Journal of Housing Research, Volume 4, 
Issue 2, 1993, pp. 225-243. 

17 For critiques of the early HMDA studies, see 
Andrew Holmes and Paul Horvitz, “Mortgage 
Redlining: Race, Risk, and Demand,” The Journal of 
Finance, Volume 49, No. 1, March 1994, pp. 81-99; 
and Michael H. Schill and Susan M. Wachter, “A 
Tale of Two cities: Racial and Ethnic Geographic 
Disparities in Home Mortgage Lending in Boston 
and Philadelphia,” Journal of Housing Research, 
Volume 4, Issue 2, 1993, pp. 245-276. 

18 Like early HMDA studies, an analysis of deed 
transfer data in Boston found lower rates of 
mortgage activity in minority neihborhoods. The 
discrepancies held even after controlling for 
income, house values and other economic and non- 
racial factors that might explain differences 
differences in demand and housing market activity. 
The study concluded that “the housing market and 
the credit market together are functioning in a way 
that has hurt African American neighborhoods in 
the city of Boston.” Katherine L. Bradbury, Karl E. 
Case, and Constance R. Dunham, “Geographic 
Patterns of Mortgage Lending in Boston, 1982- 
1987,” New England Economic Review, September/ 

October 1989, pp. 3-30. 
' 19 Using an analytical approach similar to that of 
Bradbury, Case, and Dunham, Anne Shlay found 
evidence of fewer mortgage loans originated in 
black census tracts in Chicago and Baltimore. See 
Anne Shlay, “Not in That Neighborhood: The 
Effects of Population and Housing on the 
Distribution of Mortgage Finance within the 
Chicago SMSA,” Social Sciene Research, Volume 
17, No. 2, 1988, pp. 137-163; and “Financing 


More Comprehensive Tests of the Redlining 
Hypothesis. Recent statistical studies have 
sought to test the redlining hypothesis by 
more completely controlling for differences 
in neighborhood risk and demand. In these 
studies, the explanatory power of 
neighborhood race is reduced to the extent 
that the effects of neighborhood risk and 
demand are accounted for; thus, they do not 
support claims of racially induced mortgage 
redlining. Many of these studies find that the 
race of the individual borrower is more 
important than the racial composition of the 
neighborhood. However, these studies cannot 
reach definitive conclusions about redlining 
because segregation in inner cities makes it 
difficult to distinguish the impacts of 
geographic redlining from the effects of 
individual discrimination. The following are 
two good examples of these studies. 

Holmes and Horvitz examined variations 
in conventional mortgage originations across 
census tracts in Houston.?° Their model 
explaining census-tract variations in 
mortgage originations included the following 
types of explanatory variables: (a) The 
economic viability of the loan, (b) 
characteristics of properties in and residents 
of the tract (e.g., house value, income, age | 
distribution and education level), (c) 
measures of demand (e.g., recent movers into 
the tract and change in owner-occupied units 
between 1980 and 1990), (d) measures of 
credit risk (defaults on government-insured 
loans and change in tract house values 
between 1980 and 1990), and (e) the racial 
composition of the tract, as a test for the 
existence of racial redlining. Most of the 
neighborhood risk and demand variables 
were significant determinants of the flow of 
conventional loans in Houston. The 
coefficients of the racial composition 
variables were insignificant, which led 
Holmes and Horvitz to conclude that 
allegations of redlining in the Houston 
market could not be supported. 

Schill and Wachter include several 
individual borrower and neighborhood 
characteristics to explain mortgage 
acceptance rates in Philadelphia and 
Boston.2? They found that the applicant race 
variables—whether the applicant was African 
American or Hispanic—showed significant 
negative effects on the probability that a loan 
would be accepted. Schill and Wachter stated 
that this finding does not provide evidence 
of individual race discrimination because 
applicant race is most likely serving as a 
proxy for credit risk variables omitted from 
their model (e.g., credit history, wealth and 
liquid assets). Schill and Wachter find that 
when their neighborhood risk proxies are 
included in the model along with the 
individual loan variables, the percentage of 
the census tract that was African American 
became insignificant. Thus, similarly to 
Holmes and Horvitz, Schiil and Wachter 
stated that “‘once the set of independent _ 
variables is expanded to include measures 


Community: Methods for Assessing Residential 
Credit Disparities, Market Barriers, and Institutional 
Reinvestment Performance in the Metropolis,” 
Journal of Urban Affiars, Volume 11, No. 3, 1989, 
pp. 201-223. 

20 Holmes and Horvitz, op. cit. 

21 Schill and Wachter, op. cit. 


that act as proxies for neighborhood risk, the 
results do not reveal a pattern of redlining.”’22 

Other Redlining Studies. To highlight the 
methodological problems of single-equation 
studies of mortgage redlining, Fred Phillips- 
Patrick and Clifford Rossi developed a 
simultaneous equation model of the demand 
and supply of mortgages, which they 
estimated for the Washington, DC 
metropolitan area.?3 Phiilips-Patrick and 
Rossi found that the supply of mortgages is 
negatively associated with the racial 
composition of the neighborhood, which led 
them to conclude that the results of single- 
equation models (such as the one estimated 
by Holmes and Horvitz) are not reliable 
indicators of redlining or its absence. 
However, Phillips-Patrick and Rossi noted — 
that even their simultaneous equations model 
does not provide definitive evidence of 
redlining because important underwriting 
variables (such as credit history), which are 
omitted from their model, may be correlated 
with neighborhood race. 

A few studies of neighborhood redlining 
have attempted to control for the credit 
history of the borrower, which is the main 
omitted variable in the redlining studies 
reviewed so far. Samuel Myers, Jr. and Tsze 
Chan, who studied mortgage rejections in the 
state of New Jersey in 1990, developed a 
proxy for bad credit based on the reasons that 
lenders give in their HMDA reports for 
denying a loan.24 They found that 70 percent 
of the gap in rejection rates could not be 
explained by differences in Black and white 
borrower characteristics, loan characteristics, 
neighborhoods or bad credit. Myers and Chan 
concluded that the unexplained Black-white 
gap in rejection rates is a result of 
discrimination. With respect to the racial 
composition of the census tract, they found 
that Blacks are more likely to be denied loans 
in racially integrated or predominantly-white 
neighborhoods than in predominantly-Black 
neighborhoods. They concluded that middle- 
class Blacks seeking to move out of the inner 
city would face problems of discrimination 
in the suburbs.25 

Geoffrey Tootell has authored two papers 
on neighborhood redlining based on the 


22 Schill and Wachter, page 271. Munnell, et al. 
reached similar conclusions in their study of 
Boston. They found that the race of the individual 
mattered, but that once individual characteristics 
were controlled, racial composition of the 
neighborhood was insignificant. 

23 Fred J. Phillips-Patrick and Clifford V. Rossi, 
“Statistical Evidence of Mortgage Redlining? A 
Cautionary Tale”, The Journal of Real Estate 
Research, Volume 11, Number 1, 1996, pp.13-23. 

24 Samuel L. Myers, Jr. and Tsze Chan, “Racial 
Discrimination in Housing Markets: Accounting for 
Credit Risk”, Social Science Quarterly, Volume 76, 
Number 3, September 1995, pp. 543-561. 

25 For another study that uses HMDA data on 
reasons for denial to construct a proxy for bad 
credit, see Steven R. Holloway, “Exploring the 
Neighborhood Contingency of Race Discrimination 
in Mortgage Lending in Columbus, Ohio”, Annals 
of the Association of American Geographers, 
Volume 88, Number 2, 1998, pp. 252-276. 
Holloway finds that mortgage denial rates are 
higher for black applicants (particularly those who 
are making large loan requests) in all-white 
neighborhoods than in minority neighborhoods, 
while the reverse is true for white applicants 
making small loan requests. 
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mortgage rejection data from the Boston Fed 
study.26 Tootell’s studies are important 
because they include a direct measure of 
borrower credit history, as well as the other 
underwriting, borrower, and neighborhood 
characteristics that are included in the 
Boston Fed data base; thus, his work does not 
have the problem of omitted variables to the 
same extent as previous redlining studies.?7 
Tootell found that lenders in the Boston area 
did not appear to be redlining neighborhoods 
based on the racial composition of the tensus 
tract or the average income in the tract. 
Consistent with the Boston Fed and Schill 
and Wachter studies, Tootell found that it is 
the race of the applicant that mostly affects 
the mortgage lending decision; the location of 
the applicant’s property appears to be far less 
relevant. However, he did find that the 
decision to require private mortgage 
insurance (PMI) depends on the racial 
composition of the neighborhood. Tootell 
suggested that, rather than redline 
themselves, mortgage lenders may rely on 
private mortgage insurers to screen 
applications from minority neighborhoods. 
Tootell also noted that this indirect form of 
redlining would increase the price paid by 
applicants from minority areas that are 
approved by private mortgage insurers. 

In a 1999 paper, Stephen Ross and Geoffrey 
Tootell used the Boston Fed data base to take 
a closer look at both lender redlining and the 
role of private mortgage insurance (PMI) in 
neighborhood lending.28 They had two main 
findings. First, mortgage applications for 
properties in low-income neighborhoods 
were more likely to be denied if the applicant 
did not apply for PMI. Ross and Tootell 
concluded that their study provides the first 
direct evidence based on complete 
underwriting data that some mortgage 
applications may have been denied based on 
neighborhood characteristics that legally 
should not be considered in the underwriting 
process. Second, mortgage applicants were 
often forced to apply for PMI when the 
housing units were in low-income 
neighborhoods. Ross and Tootell concluded 
that lenders appeared to be responding to 
CRA by favoring low-income tracts once PMI 
has been received, and this effect counteracts 
the high denial rates for applications without 
PMI in low-income tracts. 

Studies of Information. Externalities. 
Another group of studies related to redlining 


26 See Geoffrey M. B. Tootell, “Redlining in 
Boston: Do Mortgage Lenders Discriminate Against 
Neighborhoods?”, Quarterly Journal of Economics, 
111, November, 1996, pp. 1049-1079; and 
“Discrimination, Redlining, and Private Mortgage 
Insurance”, unpublished manuscript, October 1995. 

27 Tootell notes that both omitted variables and 
the strong correlation between borrower race and 
neighborhood racial composition in segregated 
cities have made it difficult for previous studies to 
distinguish the impacts of geographic redlining 
from the effects of individual borrower . 
discrimination. He can unravel these effects 
because he includes a direct measure of credit 
history and because over half of minority applicants 
in the Boston Fed data base applied for mortgages 
in predominately white areas. 

28 Stephen L. Ross and Geoffrey M. B. Tootell, 
“Redlining, the Community Reinvestment Act, and 
Private Mortgage Insurance”, unpublished = 
manuscript, March 1999. 


and the credit problems facing low-income 
and minority neighborhoods focus on the 
“thin” mortgage markets in these 
neighborhoods and the implications of 
lenders not having enough information about 
the collateral and other characteristics of 
these neighborhoods. The low numbers of 
house sales and mortgages originated in low- 
income and high-minority neighborhoods 
result in individual lenders perceiving these 
neighborhoods to be more risky. It is argued 
that lenders do not have enough historical 
information to project the expected default 
performance of loans in low-income and 
high-minority neighborhoods, which 
increases their uncertainty about investing in 
these areas. 

This recent group of studies that focus on 
economies of scale in the collection of 
information about neighborhood 
characteristics has implications for the 
identification of underserved areas and’ 
understanding the problems of mortgage 
access in low-income and minority 
neighborhoods. William Lang and Leonard 
Nakamura argue that individual home sale 
transactions generate information which 
reduce lenders’ uncertainty about property 
values, resulting in greater availability of 
mortgage financing.?9 Conversely, appraisals 
in neighborhoods where transactions occur 
infrequently will tend to be more imprecise, 
resulting in greater uncertainty to lenders 
regarding collateral quality, and more 
reluctance by them in approving mortgage 
loans in neighborhoods with thin markets. As 
a consequence, “prejudicial practices of the 
past may lead to continued differentials in 
lending behavior.” 

If low-income or minority tracts have 
experienced relatively few recent 
transactions, the resulting lack of information 
available to lenders will result in higher 
denial rates and more difficulty in obtaining 
mortgage financing, independently of the 
level of credit risk in these neighborhoods. A 
number of empirical studies have found 
evidence consistent with the notion that 
mortgage credit is more difficult to obtain in 
areas with relatively few recent sales 
transactions. Some of these studies have also 
found that low transactions volume may 
contribute to disparities in the-availability of 
mortgage credit by neighborhood income and 
minority composition. Paul Calem found 
that, in low-minority tracts, higher mortgage 
loan approval rates were associated with 
recent sales transactions volume, consistent 
with the Lang and Nakamura hypothesis.3° 
While this effect was not found in high- 
minority tracts, he concludes that 
“informational returns to scale’ contribute to 
disparities in the availability of mortgage 
credit between low-minority and high- 
minority areas. Empirical research by David 
Ling and Susan Wachter found that recent 
tract-level sales transaction volume does 
significantly contribute to mortgage loan 


29 William W. Lang and Leonard I. Nakamura, “A 
Model of Redlining,” Journal of Urban Economics, 
Volume 33, 1993, pp. 223-234. 

30 Paul S. Calem, “Mortgage Credit Availability in 
Low- and Moderate-Income Minority 
Neighborhoods: Are Information Externalities 
Critical?” Journal of Real Estate Finance and 
Economics, Volume 13, 1996, pp. 71-89. 


acceptance rates in Dade County, Florida, 
also consistent with the Lang and Nakamura 
hypothesis.3? 

Robert Avery, Patricia Beeson, and Mark 
Sniderman found significant evidence of 
economies associated with the scale of 
operation of individual lenders in a 
neighborhood.3? They concluded that “The 
inability to exploit these economies of scale 
is found to explain a substantial portion of 
the higher denial rates observed in low- 
income and minority neighborhoods, where 
the markets are generally thin.” Low-income 
and minority neighborhoods often suffer 
from low transactions volume, and low 
transactions volume represents a barrier to 
the availability of mortgage credit by making 
mortgage lenders more reluctant to approve 
and originate mortgage loans in these areas. 


b. Geographic Dimensions of Underserved 
Areas—Targeted Versus Broad Approaches 


HUD’s definition of metropolitan 
underserved areas is a targeted neighborhood 
definition, rather than a broad definition that 
would encompass entire cities. It also focuses 
on those neighborhoods experiencing the 
most severe credit problems, rather than 
neighborhoods experiencing only moderate 
difficulty obtaining credit. During the 
regulatory process leading to the 1995 rule, 
some argued that underserved areas under 
this goal should be defined to include all 
parts of all central cities, as defined by OMB. 
HUD concluded that such broad definitions 
were not a good proxy for mortgage credit 
problems—to use them would allow the . 
GSEs to focus on wealthier parts of cities, 
rather than on neighborhoods experiencing 
credit problems. Appendix B of the 1995 and 
2000 Rules reviewed findings from academic 
researchers that support defining 
underserved areas in terms of the minority 
and/or income characteristics of census 
tracts, rather than in terms of a broad 
definition such as all parts of all central 
cities. This section briefly reviews two of the 
studies. The targeted nature of HUD’s 
definition is also examined in Section B.3 
below, which describes the credit and 
socioeconomic characteristics of underserved 
census tracts. 

Shear, Berkovec, Dougherty, and Nothaft 
conducted an analysis of mortgage flows and. 
application acceptance rates in 32 
metropolitan areas that supports a targeted 
definition of underserved areas.33 They 


31 David C. Ling and Susan M. Wachter, 
“Information Externalities and Home Mortgage 
Underwriting,” Journal of Urban Economics, 
Volume 44, 1998, pp. 317-332. 

32 Robert B. Avery, Patricia E. Beeson, and Mark 
S. Sniderman, “Neighborhood Information and 
Home Mortgage Lending,” Journal of Urban 
Economics, Volume 45, 1999, pp. 287-310. 

33 William Shear, James Berkovec, Ann 
Dougherty, and Frank Nothaft, “Unmet Housing 
Needs: The Role of Mortgage Markets,” Journal of 
Housing Economics, Volume 4 , 1996, pp. 291-306. 
These researchers regressed the number of mortgage - 
originations per 100 properties in the census tract 
on several independent variables that were 
intended to account for some cf the demand and 
supply (i.e., credit risk) influences at the census 
tract level. See also Susan Wharton Gates, “Defining 
the Underserved,” Secondary Mortgage Markets, 
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found: (a) Low-income census tracts and 
tracts with high concentrations of African 
American and Hispanic families had lower 
rates of mortgage applications, originations, 
and acceptance rates; and (b) once census 
tract influences were accounted for, central 
city location had only a minimal effect on 
credit flows. These authors recognized that it 
is difficult to interpret their estimated 
minority effects—the effects may indicate 
lender discrimination, supply and demand 
effects not included in their model but 
correlated with minority status, or some 
combination of these factors. Still, they 
conclude that income and minority status are 
better indicators of areas with special needs 
than central city location. 

Avery, Beeson, and Sniderman of the 
Federal Reserve Bank of Cleveland 
specifically addressed the issue of 
underserved areas in the context of the GSE 
legislation.34 Their study examined 
variations in application rates and denial 
rates for all individuals and census tracts 
included in the 1990 and 1991 HMDA data 
base. These authors found that the individual 
applicant’s race exerts a strong influence on 
mortgage application and denial rates. 
African American applicants, in particular, 
had unexplainably high denial rates. Once 
individual applicant and other neighborhood 
characteristics were controlled for, overall 
denial rates for purchase and refinance loans 
were only slightly higher in minority census 
tracts than non-minority census tracts. For 
white applicants, on the other hand, denial 
rates were significantly higher in minority 
tracts. That is, minorities had higher denial 
rates wherever they attempted to borrow, but 
whites faced higher denials when they 
attempt to borrow in minority 
neighborhoods. In addition, Avery et al. 
found that home improvement loans had 
significantly higher denial rates in minority 
neighborhoods. Given the very strong effect 
of the individual applicant’s race on denial 
rates, the authors noted that since minorities 
tend to live in segregated communities, a 
policy of targeting minority neighborhoods 
may be warranted. They also found that the 
median income of the census tract had strong 
effects on both application and denial rates 


1994 Mortgage Market Review Issue, 1995, pp. 34— 
48 3 


34 See Avery, et al. 


for purchase and refinance loans, even after 
other variables were accounted for. Avery, 
Beeson and Sniderman concluded that a 
tract-level definition is a more effective way 
to define underserved areas than using the 
list of OMB-designated central cities as a 
proxy. 

c. Conclusions from the Economics Literature 
about Urban Underserved Areas 


The implications of studies by HUD and 
others for defining underserved areas can be 
summarized briefly. First, the existence of 
large geographic disparities in mortgage 
credit is well documented. Low-income and 
high-minority neighborhoods receive 
substantially less credit than other 
neighborhoods and fit the definition of being 
underserved by the nation’s credit markets. 

Second, researchers are testing models that 
more fully account for the various risk, 
demand, and supply factors that determine 
the flow of credit to urban neighborhoods. 
The studies by Holmes and Horvitz, Schill 
and Wachter, and Tootell are examples of 
this research. Their attempts to test the 
redlining hypothesis show the analytical 
insights that can be gained by more rigorous 
modeling of this issue. However, the fact that 
urban areas are highly segregated means that 
the various loan, applicant, and 
neighborhood characteristics currently being 
used to explain credit flows are often highly 
correlated with each other, which makes it 
difficult to reach definitive conclusions about 
the relative importance of any single variable 
such as neighborhood racial composition. 
Thus, their results are inconclusive, and the 
need continues for further research on the 
underlying determinants of geographic 
disparities in mortgage lending.*5 

Finally, much research strongly supports a 
targeted definition of underserved areas. 
Studies by Shear, et al. and Avery, Beeson, 
and Sniderman conclude that characteristics 
of both the applicant and the neighborhood 
where the property is located are the major 
determinants of mortgage denials and 
origination rates—once these characteristics 


35 Methodological and econometric challenges 
that researchers will have to deal with are discussed 
in Mitchell Rachlis and Anthony Yezer, ‘“‘Serious 
Flaws in Statistical Tests for Discrimination in 
Mortgage Markets,” Journal of Housing Research, 
Volume 4, 1993, pp. 315-336. 


are controlled for, other influences such as 
central city location play only a minor role 
in explaining disparities in mortgage lending. 

HUD recognizes that the mortgage 
origination and denial rates forming the basis 
for the research mentioned in the preceding 
paragraph, as well as for HUD’s definition of 
underserved areas, are the result of the 
interaction of individual risk, demand and 
supply factors that analysts have yet to fully 
disentangle and interpret. The need 
continues for further research addressing this 
problem. 


3. Characteristics of HUD’s Underserved 
Areas 


a. Credit Characteristics 


HMDA data provide information on the 
disposition of mortgage loan applications 
(originated, approved but not accepted by the 
borrower, denied, withdrawn, or not 
completed) in metropolitan areas. HMDA 
data include the census tract location of the ~ 
property being financed and the race and 
income of the loan applicant(s). Therefore, 
this is a rich data base for analyzing mortgage 
activity in urban neighborhoods. HUD’s 
analysis using HMDA data for 2003 shows 
that high-minority and low-income census 
tracts have both relatively high loan 
application denial rates and relatively low 
loan origination rates. 

Table B.2 presents mortgage denial and 
origination rates by the minority composition 
and median income of census tracts in 
metropolitan areas. Two patterns are clear: 

¢ Census tracts with higher percentages of 
minority residents have higher mortgage 
denial rates and lower mortgage origination 
rates than all-white or substantially-white 
tracts. For example, in 2003 the denial rate 
for census tracts that are over 90 percent 
minority (20.6 percent) was 2.3 times that for 
census tracts with less than 10 percent 
minority (9.0 percent). 

e Census tracts with lower incomes have 
higher denial rates and lower origination 
rates than higher income tracts. For example, 
in 2003 mortgage denial rates declined from 
23.2 percent to 7.2 percent as tract income 
increased from less than 40 percent of area 
median income to more than 150 percent of 
area median income. 
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Table B.2 
Origination and Denial Rates for Conventional Mortgages 


Originations 
Per 100 Owner-Occupied Units 
(Purchases and Refinances) 


2003 2003 

7.6 26.1 (25.5) 11.1% 3% 84% 90% (9.2)% 
8.0 27.9 (27.5) 112 - $5 94 (9.5) 
8.4 28.9 (28.6) 12.5 96 105 (10.5) 
8.3 15.8 19.8 27.9 (27.4) 14.2 i 10.6 118 (11.9) 
8.0 148. 18.7 26.9 (26.3) 16.1 121 «13.1 (03.2) 
8.1 14.6 18.5 26.1 (25.5) 17.5 . 13.2 147 (148) 
8.0 14.2 18.0 25.7 (25.4) 19.1 16. 15.6 (15.7) 
72 13.1 16.9 24.4 (24.2) 21.1 ‘ 16.6 (16.6) 
7.1 11.7 15.2 22.3 (22.2) 22.3 178 (17.8) 
6.0 8.1 9.8 14.0 (13.7) 26.9 . . 20.6 (20.5) 
7.8 15.0 18.5 26.1 (25.6) 114 (11.5) 


Per 100 Owner-Occupied Uniis 
(Purchases and Refinances) 


2000 2001 2003 2003 
11.3 16.6 34.6 (36.5) i : . 16.5 % (16.6) % 

78 8.9 .6 12.2 (12.8) 24.6 (23.3) 

7.7 9.0 13.2 (13.6) 23.2 (23.3) 

75 9.6 14.6 (14.9) 22.5 (22.6) 

7.4 10.3 16.2 (15.8) 20.5 (20.7) 

10.8 17.0 (16.4) 18.2 (18.4) 

8.8 7.2 11.9 19.2 (18.3) : 15.9 (16.3) 

9.2 12.8 21.2 (20.1) 14.0 (14.4) 

9.6 7.4 13.9 23.2 (22.4) : 12.5 (12.8) 

100-110 10.2 aa 15.2 26.0 (25.5) A i 11.0 (11.3) 
110-120 10.9 8.1 16.9 29.7 (28.9) ! : 8.6 9.5 (9.7) 
120-150 11.6 8.6 18.2 33.0 (32.7) : 9.6 : 14 8.2 (8.2) 
150+ Il 79 17.2 22.3 32.6 (32.8) 78 8.3 6.6 ge (7.1) 
All Tracts 10.2 78 15.0 18.5 26.1 (25.7) 12.7 13.7 11.6 10.5 11.4 = (11.5) . 


Source: HUD analysis of 1999, 2000, 2001, 2002 and 2003 HMDA and 2000 Census Data. Metropolitan area boundaries are prior to their re-specification by 
the Office of Management and Budget in June, 2003. For the 2003 value in parenthesis, metropolitan area boundaries are as of June, 2003. Denial rate data 
exclude loans of lenders that primarily originate manufactured housing loans. Origination data exclude loans of subprime lenders. 


e Table B.3 illustrates the interaction minority), high-income (over 120 percent of (under 90 percent of area median) group had 
between tract minority composition and tract area median) group had a denial rate of 7.2 a denial rate of 19.3 percent and an 
income by aggregating the data in Table B.2 percent and an origination rate of 32.4 loans _ origination rate of only 17.8 loans per 100 
into nine minority and income combinations. per 100 owner occupants in 2003. The high- | owner occupants. The other groupings fall 
The low-minority (less than 30 percent minority (over 50 percent), low-income between these two extremes. 


Mi 5 
Percentage 1999 
Less than 10% 10.4 
10-20 10.7 
| 20-30 10.9 
30-40 10.4 
40-50 9.9 
3 50-60 9.9 
60-70 9.6 
70-80 9.2 
80-90 8.7 
4 90-100 7.0 
All Tracts 10.2 
Denial Rates 
Tract Income (Home Purchases) 
Relative 
4 | 
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The advantages of HUD’s underserved area 
definition can be seen by examining the 
-minority-income combinations highlighted in 
Table B.3. The sharp differences in denial 
rates and origination rates between the 
underserved and remaining served categories 
illustrate that HUD’s definition delineates 
areas that have significantly less success in 
receiving mortgage credit. In 2003 f 
underserved areas had over one and a three- 
fourths times the average denial rate of 
served areas (15.9 percent versus 8.9 percent) 
and two-thirds the average origination rate 
per 100 owner occupants (20.1 versus 29.1). 


HUD’s definition does not include high- 
income (over 120 percent of area median) 
census tracts even if they meet the minority 
threshold. The average denial rate (10.3 
percent) for high-income tracts with a 
minority share of population over 30 percent 
is much less than the denial rate (15.9 
percent) in underserved areas as defined by 
HUD 


Figure B.1 compares underserved and 
served areas within central cities and 
suburbs. First, Figure B.1 shows that HUD’s 
definition targets central city neighborhoods 
that are experiencing problems obtaining 


mortgage credit. The 16.8 percent denial rate 
in these neighborhoods in 2003 was almost 
twice the 8.9 percent denial rate in the 
remaining areas of central cities. A broad, 
inclusive definition of ‘central city” that 
includes all areas of all central cities would 
include these “remaining” portions of cities. 
Figure B.1 shows that these areas, which 
account for approximately 36 percent of the 
population in central cities, appear to be well 
served by the mortgage market. As a whole, 
they are not experiencing problems obtaining 
mortgage credit. 
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Second, Figure B.1 shows that HUD’s 
definition also targets underserved census 
tracts in the suburbs as well as in central 
cities. The average denial rate in underserved 
suburban areas (14.8 percent) is 1.7 times 
that in the remaining served areas of the 
suburbs (8.7 percent), and is almost as large 
as the average denial rate (16.8 percent) in 
underserved central city tracts. Low-income 
and high-minority suburban tracts appear to 
have credit problems similar to their central 
city counterparts. These suburban tracts, 


which account for 34 percent of the suburban 
population, are included in HUD’s definition 
of other underserved areas. 

b. Socioeconomic Characteristics 


The targeted nature of HUD’s definition 
can be seen from the data presented in Table 
B.4, which show that families living in tracts 
within metropolitan areas that are 
underserved based on HUD’s definition 
experience much more economic and social 
distress than families living in served areas. 
For example, the poverty rate in underserved 


census tracts is 18.5 percent, or over three 
times the poverty rate (5.7 percent) in served 
census tracts. The unemployment rate and 
the high-school dropout rate are also higher 
in underserved areas. In addition, there are 
nearly three times more female-headed 
households with children in underserved 
areas (30.0 percent) than in served areas (13.2 
percent). Three-fourths of units in served 
areas are owner-occupied, while only one- 
half of units in underserved areas are owner- 
occupied. 


| 
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Table B.4 


Socioeconomic Characteristics of Served and 
Underserved Tracts in Metropolitan Areas 


Census Tracts 
Households 

Population 
Unemployment Rate 
Poverty Rate* 

School Dropout Rate** 


Percent Female Households 
With Children*** 


* Percent African-American 


Percent Minority 
Homeownership Rate 


Percent Renter 


Served 
Tracts 


Underserved 


Tracts 


Total 


25,626 


45,637,698 


119,230,406 
3.7% 
5.7% 


10.9% 


26,959 
41,147,058 
113,104,203 
8.0% 

18.5% 


27.8% 


52,585 
86,784,756 
232,334,609 
5.6% 

11.9% 


18.8% 


Source: 2000 Census. 


* Poverty rate is based on population for which poverty rate was determined. 


** Dropout rate is for population 25 years and older. 


*** Percent female households with children is based on households with own children 


under the age of 18 years. 
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C. Consideration of Factors 1 and 2 in 
Nonmetropolitan Areas: The Housing Needs 
of Underserved Rural Areas and the Housing, 
Economic, and Demographic Conditions in 
Underserved Rural Areas 


Based on discussions with rural lenders in 
1995, the definition of underserved rural 
areas was established at the county level, 
since such lenders usually do not make 
distinctions on a census tract basis. A 
nonmetropolitan county is classified as an 
underserved area if median income of 
families in the county does not exceed 95 
percent of the greater of state . 
nonmetropolitan or national nonmetropolitan 
median income, or minorities comprise 30 
percent or more of the residents and the 
median income of families in the county does 
not exceed 120 percent of the greater of state 
nonmetropolitan or national nonmetropolitan 
median income. For nonmetropolitan areas 
the median income component of the 
underserved definition is broader than that 
used for metropolitan areas. While tract 
income is compared with area income for 
metropolitan areas, in rural counties income 


is compared with the greater of state 
nonmetropolitan income and national 
nonmetropolitan income. This is based on 
HUD’s analysis of 1990 census data, which 
indicated that comparing county 
nonmetropolitan income only to state 
nonmetropolitan income would lead to the 


exclusion of many lower-income low- 


minority counties from the definition, 
especially in Appalachia. Based on 1990 
census geography, underserved counties 
account for 57 percent (8,091 of 14,419) of 
the census tracts and 54 percent of the 
population in rural areas. By comparison, the 
definition of metropolitan underserved areas 
encompassed 47 percent of metropolitan 
census tracts and 44 percent of metropolitan 
residents. 

The purchasing of loans from underserved 
areas by the GSEs is intended to induce 
greater homeownership among moderate, 
low, very low income, and poor families and 
minorities. For various reasons, including 
creditworthiness and lending discrimination, 
these groups experience greater difficulty in 
securing loans under fair and reasonable 


terms and in buying decent and affordable 
housing, and it is for them that the 
geographic goals were designed. The 
geographic goals, then, are meant to target 
places where these “underserved” 
populations live in order to stimulate local 
mortgage lending and, it is hoped, the 
availability of credit to those families who 
reside there who, otherwise, will have 
difficulty securing credit. This section 
addresses the basic question of whether and 
the extent to which HUD’s definition of 
underservice in nonmetropolitan areas 
effectively targets areas that encompass large 
populations of socially and economically 
disadvantaged families. 

Table B.5 shows data on demographic and 
socioeconomic conditions of underserved 
and served nonmetropolitan areas based on 
HUD’s definition applied at the county level 
using Census 2000 data. {A later section 
considers the effects of applying the 
definition of the census tract level.) Several ° 
variables are used to describe area 
demographic and socioeconomic conditions. 
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Table B.5 


Socioeconomic and Housing Characteristics 
of Served and Underserved Counties 
in Nonmetropolitan Areas 


Served Underserved 
Counties Counties _ Total 


Counties 792 1,260 2,052 
Households 9,274,968 9,465,054 18,740,022 


% Owner-Occupied: 73.7% 74.3% 74.0% 
Excluding manufactured housing 73.2% 73.3% 73.2% 


Population 23,941,532 24,899,110 48,840,642 
% African American 3.3% 13.4% 8.4% 
% Hispanic/Latino 3.4% 7.3% 5.4% 
% Minority 9.3% 25.8% 17.7% 

Unemployment rate 5.2% 7.3% — 6.2% 

Poverty rate 7.5% 145% 11.1% 

School dropout rate 18.7% 28.1% 23.5% 

Migration rate 8.0% 74% 7.7% 

Median family income — $45,000 $35,421 $40,100 

Median housing value _ $88,099 $67,358 $78,756 

Purchase affordability 178 183 177 

Owner-occupied vacancy rate 2.3% 2.6% 2.4% 

Median rent $475 $375 $425 

Rental affordability 197 197 197 

Rental vacancy rate 8.8% 10.0% 9.4% 

Lacking complete plumbing 1.7% 3.2% 2.5% 

Lacking complete kitchen facilities 1.8% 3.2% 0.8% 

More than one occupant per room 2.3% 4.3% 3.3% 


Source: 2000 Census. 


BILLING CODE 4210-27-C 


63770 
| 
} 
{ 
| 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations : 


63771 | 


On the national level, a few key results 
show that the 1995 definition of underservice 
captures a potentially disadvantaged segment 
of the population. In examining the minority 
composition, one can see that the percentage 
of African Americans, Hispanics/Latinos, and 
total minority population is higher in 
underserved nonmetropolitan areas as 
compared to served nonmetropolitan areas. 
Overall, the minority population of 
underserved areas is 25.8 percent as 
compared with 9.3 percent in served areas. 
Other supporting results include median 
family income, poverty rate, unemployment 
rate, school dropout rate, and in-migration 
rate. Specifically we find: 

e Median income is approximately 
$10,000 less in underserved areas than in 
served areas. This represents an average gap 
of 25 percent. 

e Poverty in underserved areas is twice the 
rate in served areas (14.5 vs. 7.5 percent). 

e Unemployment is-7.3 percent in 
underserved areas and 5.2 percent in served 
areas. 

e The school dropout rate is 28.1 percent 
in underserved areas and 18.7 percent in 
served areas. 

e Migration into underserved areas is 
somewhat lower than in served areas: 7.4 vs. 
8.0 percent. 

Table B.5 also includes data on 
homeownership rates, housing affordability, 
housing quality, and overcrowding. On 
several of these dimensions, housing 
conditions and needs in underserved areas 
are not substantially worse than in served 
areas. Although housing quality and 
crowding appear to be marginally worse in 
underserved areas, homeownership in the 
two areas is about the same and owning a 
home actually appears to be more affordable 
in underserved areas than in served areas. 
Specific findings include the following: 

_ © Homeownership is slightly higher in 
underserved than in served nonmetropolitan 
counties: 74.3 percent vs. 73.7 percent. 
Removing manufactured homes lowers 
ownership rates slightly, because ownership 
of such homes is relatively high, but this 
does not affect the basic result. 

e Owner-occupied and rental vacancy 
rates are both somewhat higher in 
underserved areas. 

e Median housing unit values are 
significantly lower in underserved areas: 
$67,358 vs. $88,099. 

e The value of a housing affordability 
index for owner-occupied housing is slightly 
higher in underserved areas.36 On average, 


36 The purchase affordability index assesses the 
extent to which a family with the median income 
of a given area would be able to afford a housing 
unit that carries the median purchase price of that 
area. For example, a purchase affordability index 
number less than 100 means that a family with the 
median income would not qualify for a mortgage on 
a unit with the median value; a purchase 
affordability index equal to 100 means that a family 
with the median income has exactly the level of 
income needed to qualify for a mortgage on a unit 
with the median value; and an index number 
greater than 100 means that a family with the 
median income has 20 percent more than the level 
of income needed to qualify for a mortgage ona unit 
with the median value. The rental affordability 
index is similarly constructed. 


median income is-1.83 times higher than 
income required to qualify to buy a home of 
median value in underserved areas. The 
comparable factor for served areas is 1.78. 

¢ Rental affordability is approximately the 
same in underserved and served areas. 

e While nearly all housing in served and 
underserved areas have complete plumbing 
and kitchens, the percentage of units with 
incomplete facilities in underserved is twice 
the percentage in served areas. 

e Crowded units are a small share of all 
housing in nonmetropolitan areas, but the 


-rate is higher for underserved areas: 4.3 vs. 


2.3 percent. 


Mikesell 37 found using the 1995 American ° 


Housing Survey that while the rate of 
homeownership in nonmetropolitan areas is 
higher than metropolitan areas, the quality of 
housing is lower as compared to 
metropolitan areas. Results based on the 2000 
Census show that the homeownership rate 
for nonmetropolitan areas was 74 percent (73 
percent without manufactured homes), and 
for metropolitan areas it was 64 percent, but 
both metropolitan and nonmetropolitan areas 
had approximately 97.5 percent of units with 
complete plumbing and 99 percent with 
complete kitchens. 


D. Factor 3: Previous Performance and Effort 
of the GSEs in Connection With the Central 
Cities, Rural Areas and Other Underserved 
Areas Goal 


Section D.1 reports the past performance of 
each GSE with regard to the Underserved 
Areas Housing Goal. Section D.2 then 
examines the role that the GSEs are playing 
in funding single-family mortgages in 
underserved urban neighborhoods based on, 
HUD’s analysis of GSE and HMDA data. That 
section also discusses an underserved area 
subgoal for home purchase loans. Section D.3 


’ concludes this section with an analysis of the 


GSEs’ purchases in rural (nonmetropolitan) 
areas. 

The increased coverage of the Underserved 
Areas Housing goal due to switching to 2000 
census geography is discussed throughout 
this section. 


1. Past Performance of the GSEs 


This section discusses each GSE’s 
performance under the Underserved: Areas 
Housing Goal over the 1996-2003 period.38 
As explained in Appendix A, the data 
presented are “‘official HUD results” which, 
in some cases, differ from goal performance 
reported by the GSEs in the Annual Housing 
Activities Reports (AHARs) that they submit 
to the Department. © 

The main finding of this section is that 
Fannie Mae surpassed the Department’s 
Underserved Areas Housing Goals for each of 


_ the seven years during this period. Freddie 


Mac surpassed the goal in six of the seven 
years, falling slightly short in 2002. 


. Specifically: 


e The goal was set at 21 percent for 1996; 
Fannie Mae’s performance was 28.1 percent 
and Freddie Mac’s performance was 25.0 
percent. 


37 J.J. Mikesell, “Housing Problems across Types 
of Rural Households”, Rural Conditions and 
Trends, Volume 9, Number 2, pp. 97-101, 1999. 

38 Performance for the 1993-95 period was 

in the October 2000 rule. 


e The goal was set at 24 percent for 1997— 
2000. Fannie Mae’s performance was 28.8 
percent in 1997, 27.0 percent in 1998, 26.8 
percent in 1999, and 31.0 percent in 2000; 
and Freddie Mac’s performance was 26.3 
percent in 1997, 26.1 percent in 1998, 27.5 
percent in 1999, and 29.2 percent in 2000. 

e In the October 2000 rule, the 
underserved areas goal was set at 31 percent 
for 2001—03. As of January 1, 2001, several 
changes in counting requirements came into 
effect for the undeserved areas goal, as 
follows: “bonus points” (double credit) for 
purchases of goal-qualifying mortgages on 
small (5-50 unit) multifamily properties and, 


-above a threshold level, mortgages on 2—4 
-unit owner-occupied properties; a 


“temporary adjustment factor” (1.20 units 
credit, subsequently increased by Congress to 
1.35 units credit) for Freddie Mac’s 
purchases of goal-qualifying mortgages on 
large (more than 50-unit) multifamily 
properties; and eligibility for purchases of 
certain qualifying government-backed loans 
to receive goal credit. These changes are 
explained below. Fannie Mae’s performance 
was 32.6 percent in 2001, 32.4 percent in 
2002, and 32.1 percent in 2003; and Freddie 
Mac’s performance was 31.7 percent in 2001, 
slightly less than’31 percent in 2002, and 
32.7 percent in 2003, thus Fannie Mae 
surpassed this higher goal in all three years 
and Freddie Mac surpassed the goal in 2001 
and 2003, but fell slightly short in 2002. This 
section discusses the October 2000 counting 
rule changes in detail below, and provides 
data on what goal performance would have 
been in 2001—03 without these changes.?9 


a. Performance on the Underserved Areas 
Housing Goal in 1996-2003 


HUD’s December 1995 rule specified that 
in 1996 at least 21 percent of the number of 
units financed by each of the GSEs that were 
eligible to count toward the Underserved 
Areas Goal should qualify as units in 
properties located in underserved areas, and 
at least 24 percent should qualify in 1997— 
2000. HUD’s October 2000 rule made various 
changes in the goal counting rules, as 
discussed below, and increased the 
Underserved Areas Goal to 31 percent for 
2001-03. 

Table B.6 shows performance.on the 
underserved areas goal over the 1996-2003 
period, based on HUD’s analysis. The table 


__ shows that Fannie Mae surpassed the goals 


by 7.1 percentage points and 4.8 percentage 
points in 1996 and 1997, respectively, while 
Freddie Mac surpassed the goals by narrower 
margins, 4.0 and 2.3 percentage points. In 
1998 Fannie Mae’s performance fell by 1.8 
percentage points, while Freddie Mac’s 
performance fell only slightly, by 0.2 
percentage point. Freddie Mac showed a gain 
in performance to 27.5 percent in 1999, 
exceeding its previous high by 1.2 percentage 
points. Fannie Mae’s performance in 1999 
was 26.8 percent, which, for the first time, 
slightly lagged Freddie Mac’s on in 
that year. 

BILLING CODE 4210-27-P 


39 To separate out the effects of changes in 
counting rules that took effect in 2001, this section 
also compares performance in 2001 to estimated 
performance in 2000 if the 2001 counting rules had 
been in effect in that year. 
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Both GSEs exhibited sharp gains in goal 
performance in 2000—Fannie Mae’s 
performance increased by 4.2 percentage 
points, to’a record level of 31.0 percent, 
while Freddie Mac’s performance increased 
somewhat less, by 1.7 percentage points, 
which also led to a record level of 29.2 
percent. Fannie Mae’s performance was 32.6 
percent in 2001, 32.4 percent in 2002, and 
32.1 percent in 2003; Freddie Mac’s 
performance was 31.7 percent in 2001, 
slightly less than 31 percent in 2002, and 
32.7 percent in 2003. However, as discussed 
below, using consistent accounting rules for 
2000-03, under one method each GSE’s 
performance in 2001-03 was below its 
performance in 2000. 

Fannie Mae’s performance on the 
underserved areas goal surpassed Freddie 
Mac’s in every year through 1998. This 
pattern was reversed in 1999, as Freddie Mac 
surpassed Fannie Mae in goal performance 
for the first time, though by only 0.7 
percentage point. This improved relative 
performance of Freddie Mac was due to its 
increased purchases of multifamily loans, as 
it re-entered that market, and to increases in 
the goal-qualifying shares of its single-family 
mortgage purchases. However, Fannie Mae’s 
performance once again exceeded Freddie 
Mac’s performance in 2000, 31.0 percent to 
29.2 percent. Fannie Mae’s official 
performance also exceeded Freddie Mac’s 
official performance in 2001-02, despite the 
fact that Freddie Mac benefited from a 
difference in the counting rules applicable to 
the two GSEs as enacted by Congress; if the 
same counting rules were applied to both 
GSEs, Fannie Mae’s performance would have 
exceeded Freddie Mac’s performance. In fact, 
Freddie Mac would have just attained the 


goal, at 31.4 percent in 2003, and fallen short 
of the goal in 2001 and 2002. 


b. Changes in the-Goal Counting Rules for 


-2001-03 


Several changes in the counting rules 
underlying the calculation of underserved 
areas goal performance took effect beginning 
in 2001. These also applied to the low- and 
moderate-income goal and are discussed in 
Appendix A; only brief summaries of those 
changes are given here:*° Bonus points for 
multifamily and single-family rental 
properties. Each qualifying unit in a.small 
multifamily property counted as two units in 
the numerator in calculating performance on 
all of the goals for 2001-03. And, above a 
threshold equal to 60 percent of the average 
number of qualifying rental units financed in 


-owner-occupied properties over the 


preceding five years, each unit in a 2-4 unit 
owner-occupied property also counted as two 
units in the numerator in calculating goal 
performance. 

Freddie Mac’s Temporary Adjustment 
Factor. Freddie Mac received a “Temporary 
Adjustment Factor’ of 1.35 units of credit for 
each qualifying unit financed in “‘large”’ 
multifamily properties (i.e., those with 51 or 
more units) in the numerator in calculating 
its performance on the housing goals for 
2001-03. This factor did not apply to units 


40 Unlike the low- and moderate-income and 
special affordable goals, there is no exclusion of 
units from the denominator for units with missing 
information about the area in which a property is 
located. That is, such units are counted in the 
denominator, but not in the numerator, in 
determining underserved areas goal performance. 

41 See Congressional Record, December 15, 2000, 
pp. H12295-96. 


in large multifamily properties in 
underserved areas whose mortgages were 
financed by Fannie Mae during this pericd. 

Purchases of certain government-backed 
loans. Prior to 2001, purchases of 
government-backed loans were not taken into 
account in determining performance on the 
GSEs’ low- and moderate-income and 
underserved area housing goals. As discussed 
in Appendix A, the 2000 rule established 
eligibility for FHA-insured home equity 
conversion mortgages (HECMs) for 
mortgagors in underserved areas, purchases 
of mortgages on properties on tribal lands 
insured under FHA’s Section 248 program or 
HUD’s Section 184 program, and purchases 
of mortgages under the Rural Housing 
Service’s Single Family Housing Guaranteed 
Loan Program to count toward the 
underserved area goal. 


c. Effects of Changes in the Counting Rules 
on Goal Performance 


Because of the changes in.the underserved 
areas goal counting rules that took effect in 
2001, direct comparisons between official 
goal performance in 2000 and 2001-03 are 
somewhat of an “‘apples-to-oranges 
comparison.” For this reason, the Department 
has calculated what performance would have 
been in 2000 under the 2001-03 rules; this 
may compared with official performance in 
2001—03—an “‘apples-to-apples comparison.” 
HUD has also calculated what performance 
would have been in 2001-03 under the 1996— 
2000 rules; this may be compared with 
official performance in 2000—an “‘oranges-to- 
oranges comparison.” These comparisons are 
presented in Table B.7a. 
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Specifically, Table B.7a shows 
performance under the underserved areas - 
goal in three ways. Baseline A represents the 
counting rules in effect in 1996-2000. 
Baseline B incorporates the one minor 
technical change in counting rules pertaining 
to the underserved areas goal—eligibility of 
certain government-backed loans for goals 
credit. Baseline C incorporates in addition to 
that technical change the bonus points and, 
for Freddie Mac, the temporary adjustment 
factor. Boldface figures under Baseline A for 
1999-2000 and under Baseline C for 2001- 
02 indicate official goal percentages based on 
the counting rules in effect in those years— 
e.g., for Freddie Mac, 27.5 percent in 1999, 
29.2 percent in 2000, 31.7 percent in 2001, 
slightiy less than 31 percent in 2002, and 
32.7 percent in 2003. 

Performance on the Underserved Areas 
Goal under 1996-2000 Counting Rules Plus 
Technical Changes. If the “Baseline B” 
counting approach had been in effect in 
2000-03 and the GSEs” had purchased the 
same mortgages that they actually did 
purchase in those years, Fannie Mae would 
have just matched the underserved areas goal 
in 2000 and fallen short in 2001-03, while 
Freddie Mac would have fallen short of the 
goal in all four years, 2000-03. Specifically, 
Fannie Mae’s performance would have been 
31.0 percent in 2000, 30.4 percent in 2001, 
30.2 percent in 2002, and 29.2 percent in 
2003. Freddie Mac’s performance would have 
been 29.2 percent in 2000, 28.2 percent in 
2001, 28.0 percent in 2002, and 27.7 percent 
in 2003. : 

Performance on the Underserved Areas 
Goal under 2001-2003 Counting Rules. If the 
2001-03 counting rules had been in effect in 
2000-02 and the GSEs had purchased the 
same mortgages that they actually did 
purchase in those years (i.e., abstracting from 
any behavioral effects of “bonus points,” for 
example), both GSEs would have surpassed 
the underserved areas goal in all four years, 
and both GSEs’ performance figures would 
have increased from 2000 to 2002. 
Specifically, Fannie Mae’s “Baseline C”’ 
performance would have been 32.3 percent 
in 2000, 32.6 percent in 2001, 32.4 percent 
in 2002, and 32.1 percent in 2003. Freddie 
Mac’s performance would have been 31.4 
percent in 2000, 31.7 percent in 2001, 
slightly less than 31.0 percent in 2002, and 
32.7 percent in 2003. Measured on this 
consistent basis, then, Fannie Mae’s 
performance increased by 0.3 percentage 
point in 2001, fell by 0.7 percentage points 
in 2002, and increased by 1.3 percentage 
points in 2003. These increases were the 
effect of increased purchases of mortgages 
eligible to receive bonus points between 2000 
and 2001-03. 

Details of Effects of Changes in Counting 
Rules on Goal Performance in 2001. As 
discussed above, counting rule changes that 
took effect in 2001 had significant impacts on 
the performance of both GSEs on the 
underserved areas goal in that year—2.2 
percentage points for Fannie Mae, and 3.5 
percentage points for Freddie Mac. This 
section breaks down the effects of these 
changes on goal performance for both GSEs; 
results are shown in Table B.7a along with 
figures for other years. 


Freddie Mac. The largest impact of the Residential Finance Survey finding that 
counting rule changes on Freddie Mac’s goal _ small multifamily properties account for 37 
performance was due to bonus points for percent of total units in multifamily 
purchases of mortgages on small multifamily mortgaged properties, thus Fannie Mae is 
properties; this added 1.3 percentage points _ still somewhat less active in this market than 
to goal performance in 2001, 0.5 percentage in the market for large multifamily 
point in 2002, and 2.9 percentage points in properties.42 
2003, as shown in Table B.7a. The Within the small multifamily market, there 
application of the temporary adjustment was some evidence that Fannie Mae targeted 
factor for purchases of mortgages on large properties in underserved areas to a greater 
multifamily properties enacted by Congress extent in 2001 than in 2000. That is, 56 
added 0.9 percentage points to goal percent of Fannie Mae’s small multifamily 
performance in 2002 and 1.3 percentage units qualified for the underserved areas goal 
points in 2003. Bonus points for purchase of _in 2000, but this rose to 64 percent in 2001. 
mortgages on owner-occupied 2—4 unit rental The share of Fannie Mae’s small multifamily 
properties also added 1.1 percentage points units that qualified for the underserved areas 
to performance in 2001, 1.6 percentage points goal was 65 percent in 2002 and 50 percent 
in 2002, and 0.9 percentage point in 2003. in 2003. 
Credit for purchases of qualifying Freddie Mac financed 50,211 units in small 
government-backed loans played a minor role multifamily properties in 2001 that were 
in determining Freddie Mac’s goal eligible for the underserved areas goal, an 
performance. increase of more than 1500 percent from the 
Fannie Mae. The temporary adjustment ——_ small base of 2;985 units financed in 2000. 
factor which applied to Freddie Mac’s goal Financing of such units actually fell in 2002, 
performance did not apply to Fannie Mae, to 22,195 units, but rebounded to 181,126 
thus overall counting rule changes had less units in 2003. Small multifamily properties 
impact on its performance than on Freddie also accounted for a significantly greater 
Mac’s performance in 2001-03. The largest share of Freddie Mac’s multifamily business 
impact of the counting rule changes on in 2001—16.1 percent of total multifamily 
Fannie Mae’s goal performance was due to units financed, up from 1.8 percent in 2000, 
the application of bonus points for purchases _ with this share amounting to 7.1 percent in 
of mortgages on owner-occupied 2-4 unit ' 2002 and 30.5 percent in 2003. 
rental properties, which added 1.7 Within the small multifamily market, there 
percentage points to performance in 2001, 1.8 was some evidence that Freddie Mac targeted 
percentage points in 2002, and 1.7 percentage _ properties in underserved areas to a greater 
points in 2003, and for purchases of extent in 2001 than in 2000. That is, 61 
mortgages on small multifamily properties, percent of Freddie Mac’s small multifamily 
which added 0.5 percentage point to units qualified for the underserved areas goal 
performance in 2001, 0.8 percentage pointin -in 2000; this rose to 86 percent in 2001. The 
2002, and 1.2 percentage points in 2003. share of Freddie Mac’s small multifamily 
Credit for purchases of qualifying units that qualified for the underserved areas 
government-backed loans also played a goal was 88 percent in 2002 and 87 percent 
minor role in determining Fannie Mae’s goal _jn 2003. 
performance. Bonus points for single-family rental 
d. Bonus Point Incentives for the GSEs’ properties. Above a threshold, each unit 
Purchases in Underserved Areas financed in a 2-4 unit property with at least 


The Department established “bonus pore owner-occupied (referred 
points” for 2001-03 to encourage the GSEs to helow} thet qualified fii any 
step up their activity in two segments of the housing goals was counted pert seailgc es 
mortgage market—the small (5-50 unit) the 
multifamily mortgage market, and the market 
for mortgages on 2—4 unit properties where f th f 
1 unit is owner-occupied and 1-3 units are equal to 
occupied by renters. such qualifying units over the previous five 

Bonus points for small multifamily years. For example, Fannie Mae finance d _ 
properties. Each unit financed in a small average of 47,100 underserved oun eats d 
multifamily property that qualified for any of these types of properties between 1996 an 
the housing goals was counted as two units 2000, and 105,946 such units in 2001. Thus 
in the denominator (and one unit in the in 2001 Fannie Mae received 77,688 bonus 
numerator) in calculating goal performance _—Points in this area in 2001—that is, 105,946 
for that goal. minus 60 percent of 47,100. Se 183,629 units 

Fannie Mae financed 37,389 units in small Were entered in the numerator for these 
multifamily properties in 2001 that were properties in calculating underserved area 
eligible for the underserved areas goal, an goal performance. - 
increase of more than 400 percent from the Single-family rental bonus points thus : 
7,196 units financed in 2000. Further encouraged the GSEs to play a larger role in 
increases were recorded in 2002, to 77,382 this market, and also to purchase mortgages 
units, and in 2003, to 230,290 units. As on such properties in which large shares of 
explained in Appendix A, small multifamily the units qualify for the housing goals. As for 
properties also accounted for a greater share © Small multifamily bonus points, some _ 
of Fannie Mae’s multifamily business in evidence on the effects of such bonus points 
2001—7.4 percent of total multifamily units | 0 the GSEs’ operations may be gleaned from 
financed, up from 2.5 percent in 2000, with the data provided to HUD by the GSEs for 
this share rising to 16.8 percent in 2002 and ==—- 2001-2003. 

28.9 percent in 2003. However, HUD’s 


Housing Goals 2000 Final Rule cited a 4265 FR 65141 & n. 145 (2000). 
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Fannie Mae financed 177,872 units in 
0024s in 2001 that were eligible for the 
underserved areas goal, an increase of 116 
percent from the 82,464 units financed in 
2000. Further increases were recorded in 
’ 2002, to 231,581 units, and in 2003, to 
353,916 units. However, as a result of the 
refinance boom Fannie Mae’s total single- 
family business increased at approximately 
the same rate as its 0024 business in 200i-— 
03, thus the share of its business accounted 
for by 0024s was the same in 2001 as in 
2000—4 percent, with this share also 
amounting to 4 percent in 2002 and 2003. 

Within the 0024 market, there was no 
evidence that Fannie Mae targeted affordable 
properties to a greater extent in 2001 than in 
2000. That is, approximately 60 percent of 
Fannie Mae’s 0024 units qualified for the 
underserved area goal in both 2000 and 2001. 
The share of Fannie Mae’s 0024 units that 


qualified for the underserved areas goal was © 


62 percent in 2002 and 60 percent in 2003. 

Freddie Mac financed 96,983 units in 
0024s in 2001 that were eligible for the 
underserved areas goal, an increase of 91 
percent from the 50,868 units financed in 
2000. Further increases were recorded in 
2002, to 146,502 units, and in 2003, to 
154,924 units. However, with the refinance 
boom, Freddie Mac’s total single-family 
business increased at approximately the same 
rate as its 0024 business in 2001-03, thus 
the share of its business accounted for by 
0024s was the same in 2001 as in 2000—3 
percent, with this share amounting to 3.7 
percent in 2002 and 3.1 percent in 2003. 

As for Fannie Mae, within the 0024 
market there was no evidence that Freddie 
Mac targeted affordable properties to a 
greater extent in 2001 than in 2000. That is, 
60 percent of Fannie Mae’s 0024 units 
qualified for the underserved areas goal in 
both 2000 and 2001. The share of Freddie 
Mac’s 0024 units that qualified for the 
underserved areas goal was 61 percent in 
2002 and 50 percent in 2003. 


e. Effects of 2000 Census on Scoring of Loans 
Toward the Underserved Areas Housing Goal 


Background. Scoring of housing units 
under the Underserved Areas Housing Goal 
is based on decennial census data used to 
identify underserved areas, as follows: For 
properties in MSAs scoring is based on the 
median income of the census tract where the 
property is located, the median income of the 


MSA, and the percentage minority 
population in the census tract where the 
property is located. For properties located 
outside of MSAs scoring is based on the 
median income of the county, the median 
income of the non-metropolitan portion of 
the State in Which the property is located or 
of the non-metropolitan portion of the United 
States, whichever has the larger median 
income, and the percentage minority 
population in the county where the property 
is located. Thus, scoring loans under the 
Underserved Areas Housing Goal requires 
decennial census data on median incomes for 
metropolitan census tracts, MSAs, non- 
metropolitan counties, the non-metropolitan 
portions of States, and the non-metropolitan 
portion of the United States. The 
determination has been based on 1990 census 
data through 2004, and beginning in 2005 
will be based on 2000 census data.*3.44 Under 
this rule, the basis for the determination 
outside of MSAs will change from counties 
to census tracts beginning in 2005. 

2005 Procedure. Relative to the above 
procedure, Underserved Areas Housing Goals 
———- percentages for loans purchased 

y the GSEs in and after 2005 will be affected 
by three factors. First, 2000 census data on 
median incomes and minority populations 
replace 1990 census data. Second, the Office 
of Management and Budget in June, 2003, 
respecified MSA boundaries based on 
analysis of 2000 census data. Third, the 
Department's re-specification of the 
Underserved Areas goal in terms of census 
tracts rather than counties in non- 
metropolitan areas will come into effect.45 
Thus, for properties located outside of MSAs 


43 In New England, MSAs were defined through 
mid-2003 in terms of Towns rather than Counties, 
and the portion of a New England county outside 
of any MSA is regarded as equivalent to a county 
in establishing metropolitan'or non-metropolitan 
location of a property. The MSA definitions 
established by the Office of Management and 
Budget (OMB) in June, 2003 defined MSAs in New 
England in terms of counties. 

44 The procedure used to generate estimated rents 
in connection with the Low- and Moderate Income 
and Special Affordable Housing Goals, as 
mentioned in Appendixes A and C, uses similar 
data series. 

45 HUD has deferred application of the 2000 
census data and 2003 MSA designations to 2005, 
pending completion of the present rulemaking 
process. 


the basis of determination for non- 
metropolitan areas will be changed for 
properties located outside of MSAs to: The 
median income of the census tract where the 
property is located; the median income of the 
non-metropolitan portion of the State in 
which the property is located or of the non- 
metropolitan portion of the United States, 
whichever is larger; and the percentage 
minority population in the census tract 
where the property is located. ~ 

Analysis. HUD used 2000 census data to 
generate underserved area designations for 
census tracts as defined for the 2000 census 
with 2003 MSA designations. Because Fannie 
Mae and Freddie Mac geocoded the 
mortgages they purchased prior to 2003 
based on census tract boundaries as 
established for the 1990 census, GSE 
mortgages purchased prior to 2003 can be 
directly identified as being from a served or 
underserved area only where the property is 
located in a 1990-defined census tract whose 
area consists entirely of whole 2000-defined 
census tracts, or portions of such tracts, 
which are all designated either as served or 
as underserved. In the situation where the 
area of a 1990-defined census tract includes 
whole 2000-defined census tracts, or portions 
of such tracts, some of which are served and 
some underserved, HUD calculated an 
“underservice factor” defined as the 
underserved percentage of the 1990-defined 
tract’s population, based on population data 
from the 2000 census.*6 These factors were 
used in estimating underservice percentages 
for aggregated GSE purchases in and before 
2003 based on the 2000 census. 

The resulting underserved areas file was 
used to re-score loans purchased by the GSEs 
between 1999 and 2003, and was used 
further in estimating the share of loans 
originated in metropolitan areas that would 
be eligible to score toward the Underserved 
Areas Housing Goal, from HMDA data. The 
results of the retrospective GSE analysis are . 
provided in Table B.7b The results of the 
GSE-HMDA comparative analysis are 
presented in the next section. 

BILLING CODE 4210-27-P 


46 8,717 tracts included both served and 
underserved area, out of a total of 61,493 tracts that _ 
could be classified as served or underserved or 
assigned an underservice factor. 
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Table B.7b shows four sets of estimates for 
each GSE, based respectively on the counting 
rules in place in 2001-2003 (but disregarding 
the bonus points and Temporary Adjustment 
Factor), on shifting from 1990 to 2000 census 
data on median incomes and minority 
concentrations, on the further addition 2003 
MSA specification, and finally on shifting 
from counties to tracts as the basis for scoring 
loans in non-metropolitan areas. 

2. GSEs’ Mortgage Purchases in Metropolitan 
Neighborhoods 

Metropolitan areas accounted for about 85 
percent of total GSE purchases under the 
Underserved Areas Housing Goal in 2001 and 
2002. This section uses HMDA and GSE data 
for metropolitan areas to examine the 
neighborhood characteristics of the GSEs’ 
mortgage purchases. In subsection 2.a, the 


GSEs’ performance in underserved 
neighborhoods is compared with the overall 
market. This section therefore expands on the 
discussion in Appendix A, which compared 
the GSEs’ funding of affordable loans with 


. the overall conventional conforming market. 


A subgoal that the Department is establishing 
for each GSE’s acquisitions of home purchase 
loans financing properties in the underserved 
census tracts of metropolitan areas is also 
discussed subsection 2a. In subsection 2.b., 
the characteristics of the GSEs’ purchases - 
within underserved areas are compared with 
those for their purchases in served areas. 
a. Comparisons With the Primary Market 
Market Comparisons Based on 1990 
Census Geography. Section E.8—10 in 


Appendix A provided detailed information 
on the GSEs’ funding of mortgages for 


properties located in underserved 
neighborhoods for the Years 1993 to 2003. To 
take advantage of historical data going back 
to 1993, these comparisons were first made 
using 1990 Census tract geography. The 
findings with respect to the GSEs’ funding of 
underserved neighborhoods are similar to 
those reported in Appendix A regarding the 
GSEs’ overall affordable lending performance 
in the single-family-owner market. While 
both GSEs improved their performance, they 
historically lagged the conventional 
conforming market in providing affordable 
loans to underserved neighborhoods. The 
two GSEs themselves engaged in very 
different patterns of funding—Freddie Mac 
was less likely than Fannie Mae to fund 
home loans in underserved neighborhoods, 
as the following percentage shares for home 
purchase loans indicate: 


Market 
(w/o B&C) 
(percent) 


Fannie Mae 
(percent) 


24.0 
24.7 
26.0 


25.7 
26.2 
26.4 


Between 1996 and 2003, 22.0 percent of 
Freddie Mac’s purchases financed properties 
in underserved neighborhoods, compared 
with 24.0 percent of Fannie Mae’s purchases 
and 25.7 percent of home purchase loans 
originated in the conventional conforming 
market (excluding B&C loans). Thus, Freddie 
Mac performed at only 86 percent of the 
market (22.0 divided by 25.7), while Fannie 
Mae performed at 93 percent of the market. 
Freddie Mac’s recent performance has been 
slightly closer to the market. Over the past 
three years (2001 to 2003), Freddie Mac 
performed at 91 percent of the market (24.1 
percent for Freddie Mac compared at 26.4 
percent for the market). (See Tables A.13 to 
A.16 in Appendix A for complete data going 
back to 1993.) 

Fannie Mae has funded underserved areas 
at a higher level than Freddie Mac, as 
indicated above. And during 2001 and 2003, 
Fannie Mae average performance was only 
slightly below the market. In 2003, the share 
-of Fannie Mae’s purchases going to 
underserved areas was 26.8 percent, 

compared with a market level of 27.6 
percent. Like Freddie Mac, Fannie Mae’s 


longer-term performance (since 1993 or 1996) 
as well as its recent average performance 
(1999 to 2003) has consistently been below 
market levels. Still, it is encouraging that 
Fannie Mae significantly improved its 2001- 
2003 performance and closed its gap with the 
market during the first three years of HUD’s 
higher housing goal levels. 

Market Comparisons Based on 2000 
Census Geography. As explained in Section 
A.2 of this appendix, HUD will be defining 
underserved areas based on 2000 Census data 
beginning in 2005. The number of census 
tracts in metropolitan areas covered by 
HUD’s definition will increase from 21,587 
tracts (based on 1990 Census) to 26,959 tracts 
(based on 2000 Census and new OMB 
metropolitan area specifications). The 
increase in the number of tracts defined as 
underserved means that both GSE 
performance and the market estimates will be 
higher than reported above. This section 
provides an analysis of the performance of 
the GSEs in the single-family-owner market 
based on 2000 census tract geography. For 
the years 1999, 2000, 2001, and 2002, HUD 
used the apportionment technique to re- 


allocate 1990-based GSE and HMDA data 
into census tracts as defined by the 2000 
Census. GSE and HMDA data for 2003 were 
already expressed in terms of 2000 Census 
geography. 

The main results are provided in Table B.8, 
which compares the GSEs to the market 
using both the 1990 Census geography and 
the 2000 Census geography. Switching to the 
2000-based tracts increases the underserved 
area share of market originations by about 
five percentage points. Between 1999 and 
2003, 31.4 percent of home purchase 
mortgages (without B&C loans) were 
originated in underserved tracts based on 
2000 geography, compared with 26.2 percent 
based on 1990 geography—a differential of 
5.2 percentage points. As also shown in 
Table B.8, the underserved areas share of 
Fannie Mae’s purchases rises by 5.3 
percentage points, and the underserved areas 
share of Freddie Mac’s purchases rises by 5.2 
percentage points. Thus, the conclusions 
reported above and in Appendix A about the 
GSEs’ performance relative to the market 
about remain the same when the analysis is 
conducted based on 2000 Census geography. 
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It is interesting to repeat the earlier 1990- 
based analysis of home purchase loans but 
this time based on the 2000 Census 


geography. The following results are obtained 
for home purchase loans from Table B.8: 


Market 
(w/o B&C) 
(percent) 


1999 


2000 


2001 


2002 


2003 


1996-2003 (estimate) 
1999-2003 (average) 


2001-2003 (average) 


30.2 
31.7 
30.7 
31.8 
32.5 
30.9 
31.4 
31.7 


Between 1999 and 2003, 28.3 percent of 
Freddie Mac’s purchases and 30.0 percent of 
Fannie Mae’s purchases financed properties 
in underserved neighborhoods, compared 
with 31.4 percent home purchase loans 
originated in the conventional conforming 
market (excluding B&C loans). Thus, Freddie 
Mac performed at 90 percent of the market 
level, while Fannie Mae performed at 96 
percent of the market level—both results 
similar to those reported above for 
underserved areas based on 1990 Census 
geography. The 2000 Census data show that 
the Fannie Mae has been much closer to the 
market during the recent 2001-2003 period. 
The share of Fannie Mae’s purchases going 
to underserved areas was 31.4 during 2001— 
2003, which placed it close to the market 
level of 31.7 percent. However, the 2000- 
based results show that, like Freddie Mac, 
Fannie Mae’s longer-term performance (since 
1996) as well as its recent average 


performance-(1999.to 2003) have consistently 


been. below market levels. (Note that the 
1996-2003 averages reported above are 
estimated by adding the following 2000- 
Census versus 1990-Census differentials 
calculated for 1999-2003: 5.2 percentage 
points for Freddie Mac, 5.3 for Fannie Mae, 
and 5.2 for the market.) 

Underserved Area Subgoal for Home 
Purchase Loans. The Department is 
establishing a subgoal of 32 percent for each 
GSE’s acquisitions of home purchase loans 
financing single-family-owner properties 
located in the underserved census tracts of 
_ metropolitan areas for 2005, with this 
subgoal rising to 33 percent for 2006 and 
2007, and to 34 percent in 2008. If the GSEs 
meet the 2008 subgoal, they will be leading 


the primary market by over two percentage 
points, based on historical data. This home 
purchase subgoal will encourage the GSEs to 
provide additional credit and capital to urban 
neighborhoods that historically have not 
been adequately served by the mortgage 
industry—but in the future may be the very 
neighborhoods where the growing population 
of immigrants and minorities choose to live. 
As detailed in Section 1.5 of this appendix, 
there are four specific reasons for 
establishing this subgoal: (1) The GSEs have 
the expertise, resources, and ability to lead 
the single-family-owner market, which is 
their “bread and butter’’ business; (2) the 
GSEs have been lagging the primary market 
in underserved areas, not leading it; (3) the 
GSEs can help reduce troublesome 
neighborhood disparities in access to 
mortgage credit; and (4) there are ample 
opportunities for the GSEs to expand their 
purchases in low-income and high-minority 
neighborhoods. Sections E.9 and G of 
Appendix A provide additional information 
on the opportunities for an enhanced GSE 
role in underserved area segment of the home 
purchase market and on the ability of the 
GSEs to lead that market. 

As discussed above, underserved areas 
accounted for an average of approximately 
31.5 percent of home purchase loans 
originated in the conventional conforming 
market of metropolitan areas (computed over 
1999-2003 or over 2001—2003). To reach the 
34-percent subgoal for 2008, both GSEs will 
have to improve over their earlier peak 
performances—Freddie Mac by 2.3 
percentage points over its previous peak 
performance of 31.7 percent in 2002, and 
Fannie Mae by 1.7 percentage points over its 


previous peak performance of 32.3 percent in 
2003. To meet the 2008 subgoal, Freddie Mac. 
will have to improve by 2.6 percentage points 
over its 2002—2003 average (unweighted) 
performance of 30.4 percent, while Fannie 
Mae will have to improve by 1.8 percentage 
points over its 2002—2003 average 
performance of 32.2 percent. 

The subgoal applies only to the GSEs’ 
purchases in metropolitan areas because the - 
HMDA-based market benchmark is only 
available for metropolitan areas. HMDA data 
for non-metropolitan counties are not reliable 
enough to serve as a market benchmark. The 
Department is also setting home purchase 
subgoals for the other two goals-qualifying 
categories, as explained in Appendices A and 
C. 


b. Characteristics of GSEs’ Purchases of 
Mortgages on Properties in Metropelitan 
Underserved Areas 


Several characteristics of loans purchased 
in 2003 by the GSEs in metropolitan 
underserved areas are presented in Table.B.9. 
As shown, borrowers in underserved areas 
are more likely than borrowers in served 
areas to be first-time homebuyers, all female, 
all male and younger than 40. And, as 
expected, borrowers in underserved areas are 
more likely to have below-median income 
and to be members of minority groups. For 
example, first-time homebuyers make up 6.7 
percent of the GSEs’ mortgage purchases in 
underserved areas and 4.2 percent of their 
business in served areas. In underserved 
areas, 53.7 percent of borrowers had incomes 
below the area median, compared:with 36.4 
percent of borrowers in served areas. 
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Table B.9 


Loan and Borrower Characteristics of Single-Family 
Mortgages Purchased by the GSEs In Metropolitan Areas, 2003 


Total 


Loan and Borrower : 
Characteristics Served Underserved 


Number of Loans : 5,583,629 1,738,056 3,254,122 825,566 8,837,751- 2,563,622 


Loan Purpose ; 
‘Home Purchase 21.8 % 18.3 % 24.6 % 20.5 % 26.5 % 
Refinancing ; 78.2 J - 81.7 75.4 79.5 73.5 


Origination Year 
Current Year 18.0 % 
Prior Years 82.0 


Loan-to-Value Ratio 
Over 95% 
91-95% 

81-90% 
61-80% 
60% or Less 


Income of Borrower(s) 
60% of Area Median or Below 
61-100% of Median 
Below Area Median 
Over 100% of Median 


First-time Home Buyer 
Other 


Race/National Origin of Borrower 
White 
African American 
Hispanic 
Asian or Pacific Islander 
American Indian or Alaskan Native 
Other 


Age of Borrower 
Under 30 
30-39 
40 and Over 


Gender of Borrower(s) 
All Male 
All Female J 
Male and Female 62.3 


Source: HUD analysis of GSEs' loan-level data on mortgages on owner-occupied one-unit properties. In computing the percentages, missing data 
are excluded. : 
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41 5.4 44 6.5 4.2 5.8 
2.2 46 08 2.2 17 3.8 
10.8 % 20.5 % 86% 176 % 9.9 % 196% 
27.5 34.3 24.6 33.7 26.4 34.1 
38.3 54.8 33.1 51.2 36.4 53.7 
61.7 66.9 48.8 63.6 46.3 
| 4.6 % 7.2% 3.6 % 5.5 % 4.2 % 6.7 % 
95.4 92.8 96.4 94.5 95.8 93.3 ; 
85.3 % 64.1 % 87.3 % 72.5 % 86.1 % 66.8 % 
29 8.7 2.1 6.5 2.6 8.0 
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| 5.1 8.3 43 6.2 48 16 
0.4 es: 0.3 04 0.4 0.5 
1.4 1.7 2.5 2.7 18 2.0 
5.1 % 6.9 % 6.4% 8.8 % 5.6 % 716 % 
27.5 28.1 26.5 26.9 27.0 27.6 
67.4 65.1 67.1 643 - 673 64.8 
% 26.0 % 
23.5 
50.5 
| 


63782 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


Minorities’ share of the GSEs’ mortgage 
purchases in underserved areas (33.2 
percent) was greater than two times their - 
share in served areas (13.9 percent). And the 
pattern was even more pronounced for 
African Americans and Hispanics, who 
accounted for 23.1 percent of the GSEs’ 
business in underserved areas, but only 7.0 
percent of their purchases in served areas. 

Other similarities in Fannie Mae and 
Freddie Mac purchases in served and 
underserved areas include the following. The 
GSEs are slightly more likely to purchase 
refinance loans in served areas than in 
underserved areas; mortgage purchases with 
loan-to-value ratios below 80 percent are 
more likely to be in underserved than in 
served areas; and seasoned mortgage 
purchases are more likely to be in 
underserved than in served areas. 


3. GSE Mortgage Purchases in 
Nonmetropolitan Areas 


There are numerous studies that have 
evaluated the impact of the GSEs’ purchases 
on metropolitan areas, but few address the 
impact on nonmetropolitan areas; therefore, 

' our understanding of the GSEs and the 
nonmetropolitan markets is very limited. 

A study of the GSE market share in 
underserved counties 47 found that location 


"47 Heather MacDonald, “Fannie Mae and Freddie 
Mac in Nonmetropolitan Housing Markets: Does 
Space Matter?” Cityscape: A Journal of Policy 


has a role in the accessibility of credit for 
some people in nonmetropolitan areas (low 
income, minority, and first-time 
homebuyers). West North Central counties 
(Minnesota, Missouri, South Dakota, Iowa, 
Kansas, Nebraska, and North Dakota) have 
much lower GSE activity than all other 
geographic regions, suggesting that the 1995 
definition of underservice does not capture 
the specific characteristics of this region,. 
leading to limited GSE activity. 2 

Additionally, The Urban Institute prepared 
a report for HUD that investigated the factors 
influencing GSE activity in nonmetropolitan 
areas.*® The authors found that Fannie Mae 
and Freddie Mac have increased their 
lending to nonmetropolitan areas since 1993; 
however, there are still weak areas in terms 
of the percentage of affordable loans being 
offered.4® They also established that GSE 
‘underwriting criteria was not a major barrier 
in nonmetropolitan areas. 

In nonmetropolitan areas, the financial 
market is often made up of locally owned 
community banks, manufactured home 


Development and Research, Volume 5, 2001, pp. 
219-264. 

48 Jeanette Bradley, Noah Sawyer and Kenneth 
Temkin, Factors Influencing GSE Service to Rural 
Areas, The Urban Institute, prepared for U.S. 
Department of Housing and Urban Development, 
2002. 

49 Affordable loans are defined as borrowers 
earning less than 80 percent the Area Median 
Income. 


lenders, and subprime lenders. Industry 
representatives contacted by the Urban 
Institute researchers assessed that the barriers 
nonmetropolitan lenders faced were in the 
areas of availability of sales comparables, 
technology, and the type and number of 
lenders in the area. They also believed that 
for the GSEs’ market share to improve in 
underserved nonmetropolitan areas, the GSEs 
would have to begin to build relationships 
with the community lenders and provide 
education/training on how to sell loans 
directly to the GSEs rather than using 
intermediaries. 


a. Effects of 2000 Census Geography 


In order to compare served and 
underserved areas, either in terms of GSE 
performance or socioeconomic 
characteristics, it is first necessary to update 
current geographic (county) designations, 
which reflect 1990 census median income 
and minority population data, to reflect 
newly available 2000 census data. Table B.10 
shows the impact on 2000, 2001, and 2002 
GSE purchases. These are reported for total 
GSE purchases and separately for Fannie Mae 
and Freddie Mac. As above, the results also 
are shown separately for counties that change 
classification and those that do not. This 
analysis is limited to nonmetropolitan areas 
based on both the pre- and post-June, 2003 
OMB metropolitan area designations. 
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Applying 2000 census median income and 
minority population data results in a slight 
drop in the proportion of counties that are 
classified as underserved. Out of a total of 
2,493 counties, 1,514 (65.5 percent) are 
underserved based on 1990 data, and 1,260 
(61.4 percent) based on 2000 data. This small 
. net change disguises a somewhat larger shift 

of counties, as about 11.2 percent of currently 
underserved counties are reclassified as 
served counties and 4.6 percent of currently 
served counties are reclassified as 
underserved. 

_ Comparing underserved and served 
nonmetropolitan areas in Table B.10, it is 
apparent that underserved nonmetropolitan 
areas make.up a larger percentage of 
nonmetropolitan areas as a whole than do 
served nonmetropolitan areas, as shown by 
the number of counties (1,260 for 
underserved (61.4%); 792 for served 
(38.6%)). These relationships hold true also 
for the number of households (9.5 million for 
underserved (50.5%); 9.3 million for served 
(49.5%)), and the population (24.9 million — 


for underserved (51%); 23.9 million for 
served (49%)) as shown in Table B.5. 

Table B.10 shows that Fannie Mae’s 
performance in 2002 (40.2 percent) was 
somewhat higher than Freddie Mac’s (36.3 
percent). This gap widens slightly (1.8 
percent) in applying 2000 census income and 
minority data and 2003 metropolitan area 
definitions. 


b. Characteristics of GSEs’ Purchases of 
Mortgages on Properties in Nonmetropolitan 
Underserved Areas 


Nonmetropolitan mortgage purchases made 
up 12.6 percent of the GSEs’ total mortgage 
purchases in 2003. Mortgages in underserved 
counties made up 38.6 percent of the GSEs’ 
business in nonmetropolitan areas.5° 


50 Underserved areas make up about 56 percent of 
the census tracts in nonmetropolitan areas and 4” 
percent of the census tracts in metropolitan areas. 
This is one reason why underserved areas comprise 
a larger portion of the GSEs’ single-family 
mortgages in nonmetropolitan areas (39 percent) 
than in metropolitan areas (23 percent). 


Unlike the underserved areas definition for 
metropolitan areas, which is based on census 
tracts, the rural underserved areas definition 
is based on counties. Rural lenders argued 
that they identified mortgages by the counties 
in which they were located rather than the 
census tracts; and therefore, census tracts 
were not an operational concept in rural 
areas. Market data on trends in mortgage 
lending for metropolitan areas are provided 
by HMDA; however, no comparable data 
source exists for rural mortgage markets. The 
absence of rural market data is a constraint 
for evaluating credit gaps in rural mortgage 
lending and for defining underserved areas. 

One concern is whether the broad 
definition overlooks differences in borrower 
characteristics in served and underserved 
counties that should be included. Table B.11 
compares borrower and loan characteristics 
for the GSEs’ mortgage purchases in served 
and underserved areas. 
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Table B.11 


Loan and Borrower Characteristics of Single-Family 
Mortgages Purchased by the GSEs In Nonmetropolitan Counties, 2003 


Fannie Mae 


Freddie Mac 


Loan and Borrower 


Characteristics Served Underserved 


Served Underserved 


Number of Loans 


Loan Purpose 
‘Home Purchase 


568,499 374,525 


22.1 % 24.4 % 


Refinancing 77.9 75.6 


Origination Year 
Current Year 14.7 % 
Prior Years 85.3 


Loan-to-Value Ratio. 
Over 95% 
- 91-95% 
81-90% 
61-80% 
60% or Less 


15.2 % 


Income of Borrower(s) 

60% of Area Median or Below 
61-100% of Median 

Below Area Median 

Over 100% of Median 


First-time Home Buyer 
Other 


Race/National Origin of Borrower 
White 
African American 
Hispanic 
Asian or Pacific Islander 


American Indian or Alaskan Native 
Other 


Age of Borrower 
Under 30 
30-39 
40 and Over 


Gender of Borrower(s) 
All Male 
All Female 
Male and Female 


439,401 258,181 


18.0 % 19.8 % 


80.2 


12.2 % 


18.6 
13.0 : 14.2 
70.0 67.2 


Source: HUD analysis of GSEs' loan-level data on mortgages on owner-occupied one-unit properties. In computing the 


percentages, missing data are excluded: 


Note: Average median family income in 1990 was $30,977 in served nonmetro counties and $23,573 in underserved nonmetro 
counties. These figures were adjusted to 2003 in order to compare them with borrower income in 2003. Because of the 
differences in median incomes between served and underserved nonmetro counties, borrower income distributions are not 


readily comparable for served and underserved counties. 
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Fannie Mae is slightly, mere di yand 
Freddie Mac is less likely fo se leans ~ 
for first-time homebuyers in cadaeuved 
areas than in served areas. Mortgages to first- 
time homebuyers accounted for 4.3 percent 
of Fannie Mae’s mortgage purchases in 
served counties, compared with 4.6 percent 
of its purchases in underserved counties. For 
Freddie Mac the corresponding figures are 
3.4 percent in served counties and 3.3 
percent in underserved counties. 

The GSEs are more likely to purchase 
mortgages for high-income borrowers in 
underserved than in served counties. 
Surprisingly, borrowers in served counties 
were more likely to have incomes below the 
median than in underserved counties (39.6 
percent compared to 35.4 percent). These 
findings lend some support to the claim that, 
in rural underserved counties, the GSEs 
purchase mortgages for borrowers that 
probably encounter few obstacles in 
obtaining mortgage credit. 

The following similarities in Fannie Mae 
and Freddie Mac purchases in served and 
underserved counties in nonmetropolitan 
areas mirror those found for the GSEs in 
served and underserved census tracts in 
metropolitan areas. The GSEs are slightly 
more likely to purchase refinance loans in 
served than in underserved counties; 
mortgage purchases with loan-to-value ratios 
below 80 percent are more likely to be in 
underserved than in served counties; and 
seasoned mortgage purchases are more likely 
to be in underserved than in served counties. 


E. Factor 4: Size of the Conventional 
Conforming Mortgage Market for 
Underserved Areas 


HUD estimates that underserved areas 
account for 35-39 percent of the 
conventional conforming mortgage market. 
The analysis underlying this estimate is 
detailed in Appendix D. 


F. Factor 5: Ability to Lead the Industry 


This factor is the same as the fifth factor 
considered under the goal for mortgage 
purchases on housing for low- and moderate- 
income families. Accordingly, see Section G 
of Appendix A for a discussion of this factor, 
as well as Section I.5 of this Appendix, 
which describes the home purchase subgoal 
which is designed to place the GSEs in a 
leadership role in the underserved market. 


_ G. Factor 6: Need to Maintain the Sound 
Financial Condition of the Enterprises 


HUD has undertaken a separate, detailed 
economic analysis of this rule, which 
includes consideration of (a) the financial 
returns that the GSEs earn on loans in 
underserved areas and (b) the financial safety 
and soundness implications of the housing 


reviewed-by the Office‘of Federal Housing 
Enterprise Oversight, HUD concludes that the 
goals raise minimal, if any, safety and 
soundness concerns. 


H. Defining Nonmetropolitan Underserved 
Areas 


1. Whether to Adopt a Tract-Based Definition 


of Underserved Areas 


The current county-based definition for 
targeting GSE purchases to underserved 
nonmetropolitan areas was adopted in 1995 
over alternative narrower definitions, such as 
census tracts, despite the use of census tracts 
in metropolitan areas. In the 1995 Final Rule, 
HUD found the merits of a county-based 
system of targeting outweighed a tract-based 
system. Now, with seven years of experience 
under a county-based system, the release of 
Census 2000 data, and improvements in 


- information technology and systems, HUD 


can reexamine whether to switch to census 
tracts for defining underserved 
nonmetropolitan areas. This section 
compares impacts of the potential shift in 
definition for both served and underserved 
populations as determined by tract-based and 
county-based definitions using a number of 
common industry variables as focal points for 
analysis. 

The rationale for choosing counties in 1995 
rested primarily on perceived shortcomings 
of census tracts.51 In particular, rural lenders 
did not perceive their market areas in terms 
of census tracts, but rather, in terms of 
counties. Another concern was a perceived © 
lack of reliability in geocoding 1990 census 
tracts. At the same time, HUD found merit in 
using a tract-based geography for 
nonmetropolitan areas. Because tracts 
encompass more homogeneous populations 
than counties, they permit more precise - 
targeting of underserved populations. In 
other words, more homogeneous geographic 
areas increase the potential for targeting the 
GSE mortgage purchases into areas where 
borrowers are more likely to face obstacles 
and other challenges in securing mortgage 
credit. 

The criteria used for this analysis include 
the following: 

7. Do tracts provide a sharper delineation 
of served and underserved areas? 
Specifically, are underserved 
nonmetropolitan populations more clearly 
differentiated by adopting tracts vs. counties? 
Could service to the underserved 
nonmetropolitan populations be more 
comprehensive under tract-based definitions? 

8. What is the impact on GSE purchasing 
patterns if underserved areas are defined by 
tract? 


5160 FR 61,925-58 (1995) (Appendix B). 


<9. the current criteria for 
identifying underserved areas to tracts would 
result in reclassifying approximately 23 
percent of all tracts, with 28 percent of tracts 
in served counties being redesignated as 
underserved and 19 percent of tracts in 
underserved counties being redesignated as 
served. Overall, roughly the same percentage 
of families (and population) would be 
reclassified. However, because underserved 
tracts are somewhat less densely populated 


than served tracts, the corresponding 


proportions of families that shift from served 
and underserved counties are closer: 25 vs. 
21 percent. 


a. Do Census Tracts Allow a Sharper 
Delineation of Served and Underserved 
Areas? 


This section compares the differences in 
housing need and economic, demographic, 
and housing conditions in served and 
underserved nonmetropolitan areas classified 
on, respectively, counties and tracts. 
Additionally, the “efficiency” with which 
counties and tracts cover the target 
populations is compared. That is, does tract- 
based targeting do a better job of capturing 
lower income households and excluding 
higher income households than county-based 
targeting? 

Table B.12 presents several indicators of 
socioeconomic and housing condition in 
served and underserved areas under both a 
tract-based and a county-based definition. In 
addition, served and underserved counties 
are subdivided into their served and 
underserved tract components. This allows a 
closer examination of the population and 
housing characteristics of the tracts that are 
reclassified (i.e., served to underserved or 
visa versa) under tract-based targeting. Thus, 
area characteristics of housing need and 
housing, economic, and demographic 
conditions can be compared, for the 
following four groups of tracts: (1) Tracts in 
served counties that would remain “‘sérved” 
classified as tracts; (2) tracts that remain 
‘‘underserved”’;.(3) tracts that shift from 
served to underserved; and (4) tracts that 
shift from underserved to served. In addition, 
we provide counts of tracts falling into each 
of these groups. If a tract-based classification 
of underserved areas improves geographic 
targeting, the regrouping of tracts would be 
more similar to one another than to the other 
tracts in their respective counties: e.g., 
formerly underserved areas that become 
served should be more similar to tracts that . 
were and remain served than to underserved 
(unchanged). 
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Socioegonomic-and Demographic ~ 
Conditions. Table-B.12 shows‘thatin - 
important socioeconomic and demographic 
characteristics, tract-based targeting would 
more effectively distinguish underserved 
populations. Median family income, poverty, 
unemployment, school dropout rates, and 
minority population all exhibit greater 
differences between served and underserved 
areas using tracts. For example, the 
difference in median income between served 

‘and underserved counties is $9,579, or 
alternatively, between served and 
underserved tracts, the difference is $12,744. 
Similarly, there is a 7-percentage point gap 
in poverty rates (7.5 vs. 14.5 percent poverty) 
using counties, which widens to 8.6 - 
percentage points (6.6 vs. 15.3 percent) using 
tracts. Minority population also is captured 
somewhat better with tracts, with the served/ 
underserved gap increasing from 16.5 to 17.3 
percentage points. In all cases, the levels of 
the indicators for underserved areas move in 
a direction consistent with targeting lower 
income households and areas with higher 
minority populations. 

The 4-way breakdown of served and 
underserved counties reveals some 
significant differences between the two 
component groups. In most respects, 
“underserved tracts” (i.e., those meeting the 
underserved criteria), whether located in an 
underserved or served county, are more alike 
than they are like served tracts. Using median 
income again to illustrate, the effect of 
reclassifying areas by tract characteristics is 
to put together two groups of underserved 
tracts: Tracts that were in previously 
underserved counties and are not reclassified 
and tracts that were in served counties but 
meet the underserved criteria. A new group 
of served tracts is similarly formed. In both 
cases, the difference in median incomes of 
the constituent groups is about $3,500. In 
contrast, the served and underserved 
counties now encompass “served” and 
“underserved” groups of tracts whose 

' respective median incomes differ by almost 
$11,000. Combined with the fact that a fairly 
large number of tracts are affected overall 

’ (i.e., switch), these results support an 

assessment that counties are relatively crude 

for targeting underserved populations. 

Housing Needs and Conditions. Table B.12 
shows that traci-based targeting would 
produce modest gains in focusing GSE 
purchases on areas with relatively greater 
housing needs and conditions as measured 
by low owner-occupancy, higher vacancy 
rates, and crowding. For each of these 


indicators, measured need-increases in «4 
underserved areas atid the-gap between 
served and underserved areas.widens when 
tracts are used to classify areas. Most notably, 
the percent of owner-occupied housing units 
switches from being higher in underserved 
than served counties to being significantly 
lower among underserved tracts. With a shift 
to tracts overall ownership drops in 
underserved areas, from 74 to 72 percent, and 
increases in served areas from 74 to 77 
percent. In contrast, the homeownership rate 
for tracts located in served counties that 
would be deemed underserved if judged 
separately is only 65 percent. In fact, this rate 
is much lower even than underserved tracts 
in underserved counties. Shifting these tracts 
from served to underserved largely accounts 
for the switching of homeownership rates. 
Results for other indicators of housing 
need and conditions are less clear-cut. No 
definitive patterns are apparent for two, 
admittedly weak, measures of housing 


’ quality—units with complete plumbing and 
units with complete kitchen facilities, as well ° 


as for crowding. Purchase affordability, as 
measured by the ratio of median housing 
value to the income necessary to qualify for 
a loan for the median valued unit, is higher 
in underserved areas than in served areas. 
However, the measure of purchase 
affordability presented here is influenced by 
many market and other economic factors, 
some of which do not relate to housing need. 
For example, a low affordability ratio may 
reflect abundant supply, but it may also 
reflect low demand stemming from, e.g., 
limited availability of credit or high interest 
rates. 

Coverage Efficiency. The coverage 
efficiency index measures the effect of 
adopting tract-based targeting. This index can 
be used to indicate how well underserved 


areas encompass populations deemed to be 


underserved (“sensitivity”) and to exclude 
populations that are deemed to be served 
(‘specificity’). The index is computed for 
median income as the difference in two 
percentages: (1) The proportion of all families 
in nonmetropolitan areas that meet the 
applicable income threshold who live in 
underserved tracts minus (2) the proportion 
of all families in nonmetropolitan areas that 
do not meet the applicable underserved - 
income threshold who live in underserved 
areas. This difference can range from 1 
(perfect) to — 1 (bad; perverse). For example, 
a coverage efficiency index equal to 1 implies 
that every family in need is living in an ~ 
underserved area while there are no families 


wha.are not in need living in an underserved 
area; a coverage efficiency index equal to —1 
implies that none of the families in need live 
in an underserved area, or equivalently, all 
families in underserved areas are not in need. 

Comparing coverage efficiency for counties 
and tracts indicates that tracts do a better job; 
capturing a higher percentage of 
nonmetropolitan families whose income falls 
below the applicable income threshold.and 
excluding more families whose income 
exceeds the threshold.5? Overall, the 
efficiency index rises from 0.22 to 0.274. 

Given income thresholds that are not far 
away from median income in most places 
and the degree of income variation even with 
census tract boundaries, it should not come 
as a great surprise that neither the levels of 
coverage efficiency (0.22-0.27) nor 
improvement produced in applying tracts (5 
percentage points) are not more dramatic. 
Nevertheless, tracts do produce better 
tracking of lower income, very low income, 
and minority families. ~- 


b. Does GSE Performance Vary Between 
Served and Underserved Tracts Within 
Underserved Counties? 


A similar analytical approach is used to 
examine how a shift to tracts would impact 
GSE purchases. Having applied income and 
minority thresholds from the 2000 census 
and updating census tract geography, Table 
B.13 compares, respectively, 2000, 2001, and 
2002 GSE purchases for served and 
underserved counties and tracts and also for 
the served and underserved tracts within 
county boundaries. On net there would be 
somewhat more tracts classified as 
underserved under a tract-based system than 
currently: 6,782 vs. 6,414. As noted above, 
however, 23.1 percent of all tracts are 
reclassified. Moving to tracts also would have 
a significant effect on the relative 
performance of the GSEs. In 2002, Fannie 
Mae’s performance would drop 2.1 
percentage points to 35.4 percent, while 
Freddie Mac’s performance would increase 
by 0.9 percent to 32.7 percent. 

BILLING CODE 4210-27-P 


52In areas with 30 percent or greater minority 
population, all families with income in excess of 
120 percent of the greater of State or national 
median income are counted as qualifying as “‘in 
need” for these computations. Similarly, in areas 


‘with less than 30 percent minority, those minority 


(headed) families with income between 95 and 120 
percent of the applicable median income are not 
classified as “in need.” 
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Differences between qualifying purchases 

of single-family and multifamily loans are 

. further increased when assessed at the tract 
level. Performance for single-family loans 
drops 0.7 percentage points to 35.2, but for 
multifamily increases by 2.5 percentage 
points to 46.8. These changes dramatically 
compound the results observed in updating 
to 2000 census data, resulting in a widening 
of the single- and multifamily performance 
difference from the current level of 7.0 
percentage points to 11.6 percentage points. 
2. Alternative Definitions of Underservice 


The current definition of underservice in 
nonmetropolitan areas was established in 
1995 to be relatively broad, encompassing 
nearly twice as many underserved as served 
counties and somewhat more than half of the 
total nonmetropolitan population. This was 
done primarily to ensure that certain areas 
with low incomes and/or high minority 
populations, which might not be considered 
underserved in comparison to the rest of 
their State, would nevertheless be identified 
as underserved from a national perspective. 
This section summarizes a new analysis, 

. based on 2000 census data, to evaluate the 
extent to which the current definition focuses 
GSE purchasing activity toward stimulating 
mortgage lending in areas with populations 
having greatest housing need. Alternative 
definitions of underservice are considered as 
follows: (1) Variations of the current 
thresholds; (2) applying only the State 
median income level for qualifying 
underserved counties and tracts; and (3) 
establishing different thresholds in 
micropolitan and “‘outside of core” 
nonmetropolitan areas. In each case the 
objective is to assess how redesignating 
served and underserved areas would affect 
relative conditions and needs and GSE 
purchasing performance. In distinguishing 
micropolitan and “outside of core” areas, it 
is of interest to determine whether it would 
be appropriate to establish different 
thresholds for underservice. The overarching 
criterion for evaluating and comparing 
definitions is their ability to serve very low- 
income, low-income and moderate-income 
households, households in poverty, first-time 
homebuyers, minorities, and households in 
remote locations.53 

In the current definition, areas are 
classified as underserved if either the ‘ 
minority population share is greater than 30 

percent and median income is less than 120 
percent of the greater of State 
nonmetropolitan or national nonmetropolitan 
median income; or area median income is 
less than or equal to 95 percent of the greater 
of State nonmetropolitan or national 
‘nonmetropolitan median income. The greater 
of State nonmetropolitan or national median 
income is termed the “reference income.” 
Denoting the current thresholds as “‘30/120/ 
95,” the following set of alternative 
thresholds are evaluated: 

© 30/120/95 vs. 30/120/90 vs. 30/120/80— 

to examine the effect of lowering the general 


53 A more comprehensive presentation of this 
analysis may be found in Economic Systems, Inc., 
Indicators of Mortgage Market Underservice in Non- 
Metropolitan Areas, Interim Report to HUD, March 
2003, Chapter 6. 


income threshold from 95 percent to 90 
percent to 80 percent. 

e 30/120/95 vs. 30/110/95 vs. 30/110/80— 
to examine the effect of lowering both the 
minority (from 120% to 110%) and general 
income (from 95% to 80%) thresholds; and 

¢ 30/120/95 vs. 50/120/95—to examine the 
effect of increasing the minority population 
threshold that must be attained before 
applying the minority income threshold. 

For each alternative, indicators of 
socioeconomic and housing conditions are 
calculated for served and underserved areas 
for each alternative and compare the results 
to the current definition. Of particular 
interest is whether certain thresholds of 
minority population and median income 
capture the differences in housing needs and 


‘conditions between served and underserved 


areas better than others. The ‘‘coverage 
efficiency” of each alternative relative to 
households below the poverty line, below 50, 
70, and 95 percent of area reference income, 
and below the alternative income level(s} 
used to define underservice, is also 
presented. GSE purchasing activity is also 
examined for each alternative definition, 
specifically, the percentage of eligible loans 
that qualify towards the goal for underserved 
areas defined by different thresholds. Each 


analysis is conducted both with counties and © 


tracts as the geographic unit. 

County Results. The main effect of - 
lowering the general income threshold from 
95 to 90 to 80 percent of the reference income 
is to roughly halve the number of counties 
and population residing in underserved 
areas. Under the current definition, 11.6 
million people reside in underserved areas as 
opposed to fewer than 10 million in served 
areas. With a general income threshold of 80 
percent, 5.7 million would be left in 
underserved areas. A 90 percent threshold 
would produce a shift of approximately half 
this amount. 

In terms of social, economic, demographic, 
and housing characteristics, lowering the 
income threshold from 95 to 80 percent 
would have the following notable 
consequences: 

e Minority population in underserved 
areas would increase from 12.4 to 20.8 
percent with no significant change in served 
areas. 

e Median income would fall in both served 
and underserved areas with the difference 
remaining nearly constant at $10,000. 

¢ Poverty, unemployment, school drop out 
rates all would be higher in both served and 
underserved areas. The gap would increase 
for each of these characteristics. 

e Migration into underserved areas (from 
other States) would be relatively lower than 
into served areas with an 80 percent income 
threshold. 

e Indicators of homeownership would 
decline somewhat in underserved areas 
relative to served areas. For all units, for 
example, ownership would decline from 74.3 
to 72.9 percent in underserved areas and 
increase from 73.5 to 74.3 percent in served 
areas. 
¢ Median housing values would fall in 
both served and underserved areas with a 
significant narrowing in the gap from 
approximately $25,000 to $19,000 at an 80 
percent median income threshold. 


e Housing affordability would decline in 
underserved areas, becoming nearly equal 
with affordability in served areas at 80 
percent. 

¢ Crowding would be higher in 
underserved areas, absolutely and relative to 
served areas. Thus, more narrowly defined 
underserved areas would more strongly 
manifest conditions and needs associated 
with underservice: lower income, higher 
poverty, higher minority populations, lower 
homeownership, lower affordability, more 
crowding, etc. However, served areas would 
expand to encompass significant numbers of 
these same underserved and target 
populations. 

Use of the coverage efficiency index 
highlights one of the tradeoffs between using 
a low median income threshold versus a high 
median income threshold in redefining 
underservice. Coverage efficiency based on 
all variables examined, including 
“underserved,” poor, very low income, low 
income and even moderate income families, 
declines sharply as the income threshold is 
lowered from 95 to 80 percent, becoming 
negative for most groups. Coverage for the 
“underserved” cohort declines from 22.0 to 
— 1.0 percent, and for families with up to 95 
percent of reference income, it declines from 
17.2 to — 10.0 percent. These changes result 
from losing almost half of the families in 
target income ranges without any appreciable 
gain in specificity, i.e., shrinking the 
proportion of people living in underserved 
counties with incomes above the respective 
target levels. Similar patterns are observed 
for families with below 70 percent of 
reference income, below 50 percent of 
reference income, and families in poverty. 

The second set of comparisons builds on 
the first set by lowering the income threshold 
applicable to areas with relatively high 
minority populations (30 percent) from 120 
to 110 percent in addition to the general 
threshold. This change further shrinks, albeit, 
only marginally, the size and population of 
underserved areas. Minority underserved 
populations would be smaller and 
socioeconomic and housing conditions 
would be worse. Not surprisingly, coverage . 
efficiencies and GSE purchase performance 
levels also would decline across the board, 
although the marginal effects of reducing the 
minority income threshold are quite small. 
The 30/110/80 alternative is the narrowest 
definition examined and produces the biggest 
losses in efficiency and GSE performance. 

The third variation of the current 
definition is an increase in the minority 
population threshold from 30 to 50 percent. 


’ Thus, if an area does not qualify as 


underserved against the general income 
threshold of 95 percent it could still qualify 
if its population is 50 percent minority and 
median income is less than or equal to 120 
percent of the reference income level. 
Relatively few counties qualify solely 
under the current minority thresholds. 


_ Raising the population threshold would trim 


this number by an additional 73 counties 
(457 tracts). Not surprisingly, the percent 
minority in underserved areas would 
decrease. However, the areas being 
redesignated as served are apparently 
somewhat above average in terms of 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


63791 


socioeconomic and housing conditions in 
underserved areas and below-average in 
terms of conditions in served areas. Coverage 
efficiencies for all cohorts would be lower 
than for the current definition of 
underservice and GSE performance overall 
would be approximately 90 percent of the 
current level. 
Using the State median income, alone, as 
the general reference income would reduce 
the number underserved counties relative to 
the current definition, and, although there 
would still be more underserved counties 


(1,274 vs. 1,064), the underserved population 


actually would become smaller than the 
served population. The effect of this 
alternative on differences in housing 
conditions and needs between served and 
underserved areas is generally small and 
ambiguous, but overall, results in less 
contrast. Consistent with the results for other 
alternatives, applying a State median income 
standard, alone, would result in lower 
coverage efficiency across all target groups. 

Census Tract Results. As discussed above, 
the adoption of a tract-based system would 
result in greater coverage efficiency of 
underserved populations and sharper 
distinctions in the socioeconomic, 
demographic and housing characteristics of 
served and underserved areas. That is, tracts 
more effectively carve out areas that exhibit 
characteristics that are associated with 
underservice, such as low income, large 
minority populations and low 
homeownership. The converse is true for 
served areas. In analysis at the tract level, 
these patterns tend to be maintained quite 
consistently. A tract-based system would 
improve the power to differentiate 
underserved and served populations. 
According to virtually every indicator of 
socioeconomic, demographic, and housing 
conditions, applying State median income, 
alone, with a tract-based geography would 
produce superior differentiation to the 
current county-based definition. In terms of 
coverage efficiency, we again see 
improvement with tracts, but not enough to 
offset the loss of eliminating the national 
median income threshold. For the 
underserved population, for example, 
coverage efficiency would be 16.9 percent 
with tracts, still below 22 percent under the 
current definition.54 


I. Determination of the Underserved Areas 
Housing Goal 


The annual goal for each GSE’s purchases 
of mortgages financing housing for properties 
located in geographically targeted areas 
(central cities, rural areas, and. other 
underserved areas) is 37 percent of eligible 
units financed in 2005, 38 percent in 2006 
and 2007, and 39 percent in 2008. The 2008 
goal will remain in effect in subsequent 
years, unless changed by the Secretary prior 
to that time. The goal of 37 percent for 2005 
is larger than the goal of 31 percent for 2001- 
03 mainly because, compared with the 1990 


54 Note that, unlike the other panels in tables 6.3 
and 6.8, “underserved population”’ is defined 
according to the applicable definition. Thus, 
eliminating the national median income test, 
narrows the defined cohort of underserved families. 
Despite this, coverage falls. 


Census, the 2000 Census includes a larger 
number of census. tracts that meet HUD’s 
definition of underserved area. The new 37 
percent-39 percent goals are commensurate 
with recent market share estimates of 37-39 
percent for 1999-2002, presented in 
Appendix D. 

In addition, an Underserved Areas Housing 
Subgoal of 32 percent is established for the 
GSEs’ acquisitions of single-family-owner 
home purchase loans in metropolitan areas in 
2005, with the subgoal rising to 33 percent 
in 2006 and in 2007 and 34 percent in 2008. 
The subgoal is designed to encourage the 
GSEs to lead the primary market in providing 
mortgage credit in underserved areas. 

This section summarizes the Secretary’s 
consideration of the six statutory factors that 
led to the Underserved Area Housing Goal 
and the subgoal for home purchase loans in 
metropolitan areas. This section discusses 
the Secretary’s rationale for defining 
underserved areas and it compares the 
characteristics of such areas and untargeted 
areas. The section draws heavily from earlier 
sections which have reported findings from 
HUD’s analyses of mortgage credit needs as 
well as findings from other research studies 
investigating access to mortgage credit. 

1. Housing and Credit Disparities in 
Metropolitan Areas 


To identify areas underserved by the ~ 
mortgage market, HUD focused on two 
traditional measures used in a number of 
studies based on HMDA data: Application 
denial rates and mortgage origination rates 
per 100 owner-occupied units. Tables B.2 
and B.3 in Section B of this Appendix 
presented detailed data on denial and 
origination rates by the racial composition 
and median income of census tracts for 
metropolitan areas. Aggregating this data is 
useful in order to examine denial and 
origination rates for broader groupings of 
census tracts: 55 


Denial 
rate 
(percent) 


9.6 
12.4 
17.2 


Minority composition Orig. 
(percent) rate 


26.7 
26.9 
20.8 


Denial 
rate 
(percent) 


16.9 
11.3 
7.8 


Orig. 


Tract income rate 


Less than 90% of AMI .... 18.1 
25.4 


32.7 


Two points stand out. First, high-minority 
census tracts have higher denial rates and 
lower origination rates than low-minority 
tracts. Specifically, tracts that are over 50 
percent minority have nearly twice the denial 


- rate and two-thirds the origination rate of 


55 Denial rates are computed for mortgage 
applications without manufactured housing loans. 
Origination rates equal home purchase and 
refinance mortgages (without subprime loans) per 
100 owner occupants in a census tract. 


tracts that are under 30 percent minority.5& 
Second, census tracts with lower incomes 
have higher denial rates and lower 
origination rates than higher income tracts. — 
Tracts with income less than 90 percent of 
area median income have over twice the 
denial rate and almost half of the origination 
rate of tracts with income over 120 percent 
of area median income. 

In both the 1995 and the 2000 GSE Rules, 
HUD’s research determined that 
“underserved areas” could best be 
characterized in metropolitan areas as census 
tracts where: (1) Median income of families 
in the tract does not exceed 90 percent of 
area (MSA) median income or (2) minorities 
comprise 30 percent or more of the residents 
and median income of families in the tract 
does not exceed 120 percent of area median 
income. The earlier analysis was based on 
1990 Census data. HUD has now conducted 
the same analysis using 2000 Census data 
and has determined that the above definition 
continues to be a good proxy for underserved 
areas in metropolitan areas. The income and 
minority cutoffs produce sharp differentials 
in denial and origination rates between 
underserved areas and adequately served 
areas. For example, in 2003 the mortgage 
denial rate in underserved areas (15.9 
percent) was over one and three-fourths 
times that in adequately served areas (8.9 
percent). 

These minority population and income 
thresholds apply in the suburbs as well as in 
central cities. The average denial rate in 
underserved suburban areas (14.8 percent) is 
1.7 times that in the remaining served areas 


- of the suburbs (8.7 percent), and is almost as 


large as the average denial rate (16.8 percent) 
in underserved central city tracts. Low- 
income and high-minority suburban tracts 
appear to have credit problems similar to 
their central city counterparts. Thus HUD 
uses the same definition of underserved areas 
throughout metropolitan areas—there is no 
need to define such areas differently in 
central cities and in the suburbs. 

This definition of metropolitan 
underserved areas based on 2000 Census 
geography includes 26,316 of the 51,040 
census tracts in metropolitan areas, covering 
49.2 percent of the metropolitan population 
in 2000. (By contrast, the 1990-based 
definition included 21,587 of the 45,406 
census tracts in metropolitan areas, covering 
44.3 percent of the metropolitan population 
in 1990.) The 2000-based definition includes 
75.7 percent of the population living in 
poverty in metropolitan areas. The 
unemployment rate in underserved areas is 
more than twice that in served areas, and 
owner units comprise only 51.6 percent of 
total dwelling units in underserved tracts, 
versus 75.9 percent of total units in served 
tracts. As shown in Table B.14, this 
definition covers most of the population in 
several distressed central cities including 
Bridgeport (100 percent), Newark (99 


56 The differentials in denial rates are due, in part, 
to differing risk characteristics of the prospective 
borrowers in different areas. However, use of denial 
rates is supported by the findings in the Boston Fed 
study which found that denial rate differentials 
persist, even after controlling for risk of the 
borrower. See Section B for a review of that study. 
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Table B.14_ 


Needy Areas in Central Cities Would be Covered 


Central Cities with More than 90 Percent of Population Included in 
; _ Geographically Targeted Tracts 


Central Cities with Small Concentrations 


Large Cities Cities 

Johnson City-Kingport-Bristol Jonseboro, AR 
Knoxville - Steubenville, OH- Weirton, 
Eugene-Springfield Wheeling, WV 

Lincoln Bismarck, ND 

Boise City Dubuque, IA 

Lexington Missoula, MT 
Lakeland-Winter Haven. ; Eau Claure, WI 

Santa Rosa Joplin, MO 


Source: 2000 Census. 


Bridgeport : 100% 
Lawrence 100% 
: York 100% 
Atlantic City-Cape May 100% _ : 
Newburgh 100% 
Newark 99% 
Gary : 96% 
Reading 93% 
‘Detroit 93% 
Harrisburg-Lebanon-Carlisle 92% 
Five Largest Cities 
_ New York 68% 
Los Angeles 712% 
‘Chicago 15% \ 
Houston 73% 
14% 
WV 15% 
19% 
20% 
25% 
26% 
26% . 
27% 
| 
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2. Identifying Underserved Portions of 
Nonmetropolitan Areas 


Based on an exploration of alternative 
numerical criteria for identifying 
underserved nonmetropolitan areas using 
2000 census data, HUD has concluded that 
the current definition of underservice is 
broad but efficacious and that any narrower 
definition of underservice would not serve 
congressional intent under FHEFSSA. 
Narrowing the definition of underservice 
potentially could promote more intense 
purchasing in needier communities, but this 
seems unlikely. On the contrary, the greatest 
marginal impact of GSE purchasing could be 
in the very areas that would be excluded 
under the alternatives. 

Research comparing a tract-based system 
for defining underserved areas with the 
current county-based system, using 2000 - 
census data, indicates.that a tract-based 
system would result in more effective 
geographic targeting of GSE purchases. 
Although the total number of tracts 
designated as served and underserved areas 
would change very little, 23 percent of all 
tracts would be reclassified, reassigning 
approximately equal numbers of families 
from served to underserved and from 
underserved to served. 

The main effect of the reclassification i is to 
align tracts into more homogeneous and 
distinct groups as measured by differences in 
key socioeconomic and demographic ~ 
characteristics such as median family 
income, poverty, unemployment, school 
dropouts, and minority population. As a 
result of reclassification, underserved areas 
stand out more as areas of lower income and 
economic activity and somewhat larger 
minority populations. 

Tract-based targeting would potentially 
focus GSE purchases in areas with relatively 


greater housing needs and conditions as 
measured by owner-occupancy, vacancy 
rates, and crowding. For each of these 
indicators, measured need increases in 
underserved areas and the gap between 
served and underserved areas widens when 
tracts are used to classify areas. Most notably, 
homeownership would be significantly lower 
in underserved areas relative to served areas 
under a tract-based system. Currently, and 
contrary to expectations, homeownership 
actually is slightly greater in underserved 
areas. Driving this reversal is the fact that 
tracts in served counties that would be 
reclassified as underserved tracts have an 
ownership rate of just 65 percent, which is 
much lower even than in the underserved 
tracts in underserved counties, where 
ownership is 73 percent. Meanwhile, the 
served tracts in served and underserved 
counties have the same ownership rate of 77 
percent, which is significantly higher than in 
underserved areas. 

Two groups of measures of housing 
conditions—housing quality and 
affordability—exhibit less clear-cut results 
from applying tracts. However, we conclude 
that these results are consistent with the 
ambiguous patterns discussed in chapter 4 
above and do not undermine the overall 
conclusion that basing geographic targeting 
on tracts would more sharply define areas 
with greater housing need and adverse . 
housing conditions. 

Not surprisingly, the results from analyzing 
housing, socioeconomic, and demographic 
characteristics are further reinforced in 
finding that a tract-based system would better 
capture underserved populations and 
exclude served populations from geographic 
targeting. Defining underserved families as 
those in any area whose income was less 
than 95 percent of the reference income (or 


in areas witha minority population of 30 
percent or more, families with incomes 
below 120 percent of the reference income) 
the use of more refined tract geography 
results in a 5 percentage point increase in the 
coverage efficiency index, from 22 to 27 
percent. This reflects two improvements 
under a tract system: Underserved areas 
would capture more of the nonmetropolitan 
“underserved” families (62 vs. 65 percent) 
and fewer ‘‘served” families (decreasing from 
40 to 37 percent of families in underserved 
areas). 


3. Past Performance of the GSEs 


Goals Performance. In the Ociober 2000 
rule, the underserved areas goal was set at 31 
percent for 2001-03. Effective on January 1, 
2001, several changes in counting 
requirements came into effect for the 
undeserved areas goal, as follows: (a) “Bonus 
points” (double credit) for purchases of 
mortgages on small (5-50 unit) multifamily 
properties and, above a threshold level, 
mortgages on 2-4 unit owner-occupied 
properties; (b) a “temporary adjustment 
factor” (1.35 units credit) for Freddie Mac’s 
purchases of mortgages on large (more than 
50 unit) multifamily properties; and (c) 
eligibility for purchases of certain qualifying 
government-backed loans to receive goal 
credit. Under these counting rules, as shown 
in Table B.7a and Figure B.2, Fannie Mae’s 
performance was 32.6 percent in 2001, 32.4 
percent in 2002, and 32.1 percent in 2003, 
while Freddie Mac’s performance was 31.7 
percent in 2001, slightly less than 31 percent 
in 2002, and 32.7 percent in 2003; thus ~ 
Fannie Mae surpassed the goal of 31 percent 
in all thee years, while Freddie Mac fell 
slightly short of the goal in 2002. 
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2001, 30.1 percent in 2002, and 29.2 percent 


then Fannie Mae’s performance would have 
been 31.0 percent in 2000, 30.4 percent in 
in 2003. Freddie Mac’s performance would 
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have been 29.2 percent in 2000, 28.2 percent 
in 2001, 28.0 percent in 2002, and 27.7 
percent in 2003. Therefore, Fannie Mae 
would have just matched the underserved 
areas goal of 30 percent in 2000 and fallen 
short in 2001-03, while Freddie Mac would 
have fallen short of the goal in all four years, 
2000-2003. 

The above performance figures are for 
underserved areas (census tracts in 
metropolitan areas and counties in non- 
metropolitan areas) defined in terms of 1990 
Census geography. Switching to 2000 Census 
data increases the coverage of underserved 
areas, which increases the share of the GSEs’ 
purchases in underserved areas by 
approximately 5 percentage points. Based on 
2000 Census geography, and excluding 
counting requirements (a) and (b) then 
Fannie Mae’s performance would have been 
38.1 percent in 2000, 36.6 percent in 2001, 
35.9 percent in 2002, and 34.1 percent in 
2003, as shown in Table B.7b. Freddie Mac’s 
performance would have been 35.1 percent 
in 2000, 33.5 percent in 2001, 33.3 percent 
in 2002, and 31.6 percent in 2003. 

Single-Family-Owner Home Purchase 
Mortgages. Sections E.9 of Appendix A and 


D.2 of this appendix compared the GSEs’ . 
funding of home purchase loans in 
underserved areas with originations by 
lenders in primary market. To take advantage 


- of HMDA and GSE data going back to 1993, 


the analysis was conducted using 1990 
Census tract geography. While both GSEs 
have improved their performance since 1993, 
they have both lagged the conventional . 
conforming market in providing affordable 
loans to underserved areas. The 1990-based 
analysis shows that the two GSEs have 
engaged in very different patterns of 
funding—Freddie Mac has been much less: 
likely than Fannie Mae to fund home loans 
in underserved neighborhoods. HUD will 
begin defining underserved areas based on 
2000 Census geography and new OMB 
definitions of metropolitan areas in 2005, the 
first year of the rule. As noted above, the 
2000-based definition of underserved areas 
includes 5,372 more census tracts in 
metropolitan areas than the 1990-based 
definition, which means the GSE-market 
comparisons need to be updated to 
incorporate tract designations from the 2000 
Census. Therefore, for the years 1999, 2000, 
2001, and 2002, HUD used various 


apportionment techniques to re-allocate 
1990-based GSE and HMDA data into census 
tracts as defined by the 2000 Census. The 
GSE and HMDA data for 2003 were already 
based on 2000 geography, so no 
apportionment was needed for that year. 
Switching to the 2000-based tracts increases 
the underserved area share of market 
originations by 5.7 percentage points. 
Between 1999 and 2002, 31.4 percent of 
mortgage originations (without B&C loans) 
were originated in underserved tracts based 
on 2000 geography, compared with 26.2 
percent based on 1990 geography. As shown 
in Table B.8 of Section D.2, the underserved | 
areas share of each GSE’s purchases also rises 
by approximately five percentage points. 
Thus, conclusions about the GSEs’ 
performance relative to the market are similar 
whether the analysis is conducted in terms 
of 2000 Census geography or 1990 Census 
geography. 

The analysis for home purchase loans 
based on 2000 Census geography will be 
summarized here (see Section D.2 of this 


' appendix for a similar analysis using 1990- 


based geography): 


Year 


Freddie Mac 
(percent) 


Market 
(w/o B&C) 
(percent) 


Fannie Mae 
(percent) 


1996-2003 (estimate) 


1999-2003 (average) 


2001-2003 (average) 


25.6 
27.3 
27.3 
31.7 
29.0 
27.2 
28.3 
29.4 


Between 1999 and 2003, 28.3 percent of 
Freddie Mac’s purchases and 30.0 percent of 
Fannie Mae’s purchases financed properties 
in underserved neighborhoods, compared 
with 31.4 percent home purchase loans 
originated in the conventional conforming 
market (excluding B&C loans). Thus, Freddie 
Mac performed at 90 percent of the market 
level, while Fannie Mae performed at 96 
percent of the market level—both results 
similar to those reported above for 
underserved areas based on 1990 Census 
geography. The 2000 Census data show that 
Fannie Mae has been much closer to the 
market during the recent 2001—2003 period. 
The share of Fannie Mae’s purchases going 
to underserved areas was 31.4 percent during 
2001-2003, which placed it closer to the 
market level of 31.7 percent. However, the 
2000-based results show that, like Freddie 
Mac, Fannie Mae’s longer-term performance 
(since 1996) as well as its recent average 
performance (1999 to 2003) have consistently 
been below market levels. But, it is 
encouraging that Fannie Mae significantly 
improved its performance relative to the 
market during the first two years of HUD’s 
higher housing goal levels. (See Section D.2 
for the method of estimating the 1996-2003 
average results.) 


4. Ability To Lead the Single-Family-Owner 
Market: A Subgoal for Underserved Areas 


The Secretary believes the GSEs can play 
a leadership role in underserved markets. 
Thus, as discussed in Section D.2, the 
Department is establishing a subgoal of 32 
percent for each GSE’s acquisitions of home 
purchase loans for single-family-owner 
properties located in the underserved census 
tracts of metropolitan areas in 2005, rising to 
33 percent in 2006 and 2007 and to 34 
percent in 2008. If the GSEs meet the 2008 
subgoal, they will be leading the primary 
market by over two percentage points. As 
discussed above, underserved areas 
accounted for an average of approximately 
31.5 percent of home purchase loans 
originated in the conventional conforming 
market of metropolitan areas (computed oVer 
1999-2003 or over 2001—2003). To reach the 
subgoal for 2008, both GSEs will have to 
improve over their earlier peak 
performances—Freddie Mac by 2.3 
percentage points over its previous peak 
performance of 31.7 percent in 2002, and 
Fannie Mae by 1.7 percentage points over its 
previous peak performance of 32.3 percent in 
2003. To meet the 2008 subgoal, Freddie Mac 
will have to improve by 2.6 percentage points 
over its 2002-2003 average (unweighted) 
performance of 30.4 percent, while Fannie 
Mae will have to improve by 1.8 percentage 


points over its 2002-2003 average 
performance of 32.2 percent. 

The subgoal applies only to the GSEs’ 
purchases in metropolitan areas because the 
HMDA-based market benchmark is only 
available for metropolitan areas. HMDA data 
for nonmetropolitan counties are not reliable 
enough to serve as a market benchmark. The 
Department is also setting home purchase 
subgoals for the other two goals-qualifying 
categories, as explained in Appendices A and 


The approach taken is for the GSEs to 
obtain their leadership position by staged 
increases in the underserved areas subgoal; 
this will enable the GSEs to take new 
initiatives in a correspondingly staged 
manner to achieve the new subgoal each 
year. Thus, the increases in the underserved 
areas subgoal are sequenced so that the GSEs 
can gain experience as they improve and 
move toward the new higher subgoal targets. 

Appendix A discusses in some detail the 
factors that the Department considered when 


_ setting the subgoal for low- and moderate- 


income loans. Several of the considerations 
were general in nature—for example, related 
to the GSEs’ overall ability to lead the single- 
family-owner market—while others were 
specific to the low-mod subgoal. Because the 
reader can refer to Appendix A, this 
appendix provides a briefer discussion of the 
more general factors. The specific 
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considerations that led to.thesubgoal for)... 
underserved areas can be organized around. 
the following four topics: 

(1) The GSEs have the ability to lead the 
market. As discussed in Appendix A, the 
GSEs have the ability to lead the primary 
market for single-family-owner loans, which 
is their core business. Both GSEs have been 
dominant players in the home purchase 
market for years, funding 57 percent of the . 
single-family-owner mortgages financed 
between 1999 and 2002. Through their many 
new product offerings and their various 
partnership initiatives, the GSEs have shown 
that they have the capacity to operate in 
underserved neighborhoods. They also have 
the staff expertise and financial resources to 
make the extra effort to lead the primary 
market in funding single-family-owner 
mortgages in underserved areas. 

(2) The GSEs have lagged the market. Even 
though they have the ability to lead the 
market, they have not done so, as discussed 
above. Fannie Mae demonstrated the type of 
improvement needed to meet this new 
underserved area subgoal during 2001 and 
2002. During 2001, underserved area loans 
declined as a percentage of primary market 
’ originations (from 31.7 to 30.7 percent), but 
they increased as a percentage of Fannie 
Mae’s purchases (from 29.0 to 29.8 percent); 
and during 2002, they increased further as a 
percentage of Fannie Mae’s purchases (from 
29.8 to 32.3 percent), placing Fannie Mae at 
the market level. 

(3) There are disparities among 
neighborhoods in access to mortgage credit. 
There remain troublesome neighborhood 
disparities in our mortgage markets, even 
after the substantial growth in conventional 
lending to low-income and minority 
neighbcrhoods that accompanied the so- 
called “revolution in affordable lending”. 
There is growing evidence that inner city 
neighborhoods are not being adequately 
served by mainstream lenders. Some have ~ 
concluded that a dual mortgage market has 
developed in our nation’s financing system, 
with conventional mainstream lenders 
serving white families living in the suburbs 
and FHA and subprime lenders serving 
minority families concentrated in inner city 
neighborhoods.®” In addition to the 
unavailability of mainstream lenders, 
families living in these often highly- 
segregated neighborhoods face many 
additional hurdles, such as lack of cash for 
a down payment, credit problems, and 
discrimination. Immigrants and minorities, 
who disproportionately live in underserved 
areas, are projected to account for almost 


57 See Dan Immergluck, Star Differences: The 
Explosion of the Subprime Industry and Racial 
Hypersegmentation in Home Equity Lending, 
Woodstock Institute, October 2000; and Daniel 
Immergluck and Marti Wiles, Two Steps Back: The 
Dual Mortgage Market, Predatory Lending, and the 
Undoing of Community Development, Woodstock 
Institute, Chicago, IL, November 1999. For a 
national analyses, see the HUD report Unequal 
Burden: Income and Racial Disparities in Subprime 
Lending in America, April 2000; and Randall M. 
Scheessele, Black and White Disparities in 
Subprime Mortgage Refinance Lending, Housing 
Finance Working Paper No. HF-114, Office of 
Policy Development and Research, U.S. Department 
of Housing and Urban Development, April 2002. 


tworthirds-of the growth, in the number of: 
new households over the next ten years. To - 
meet the diverse and unique needs of these . 
families, the GSEs must continue adjusting 
their underwriting guidelines and offering 
new products so that they can better serve 
these areas and hopefully attract more . 
mainstream lenders into our inner city 
neighborhoods. 

(4) There are ample opportunities for the 
GSEs to improve their performance. , 
Mortgages are available for the GSEs to 
purchase in underserved areas. They can 
improve their performance and lead the . 
primary market in purchasing loans in these 
low-income and high-minority 
neighborhoods. The underserved areas share 
of the home purchase market has consistently 
been around 31 percent since 1995 (and 32 
percent in the last two years), which suggests 
a degree of underlying strength in the market. 
According to the market share data reported 
in Table A.30 of Appendix A, the GSEs have 
been purchasing 48 percentofnew 
originations in underserved areas, which __ 
means there are plenty of purchase 
opportunities left for them in the non-GSE 
portion of that market. In addition, the GSEs’ 
purchases under the subgoal are not limited 
to new mortgages that are originated in the 
current calendar year. The GSEs can 
purchase loans from the substantial, existing 
stock of affordable loans held in lenders’ 
portfolios, after these loans have seasoned 
and the GSEs have had the opportunity to 
observe their track record. In fact, both GSEs 
have often purchased seasoned loans that 
were used to finance properties in 
underserved areas (see Table A.11 in 
Appendix A). 

To summarize, although single-family- 
owner mortgages comprise the ‘“‘bread-and- 
butter” of their business, the GSEs have 
lagged behind the primary market in 
financing properties in underserved areas. 
For the reasons given above, the Secretary 
believes that the GSEs can do more to raise 
the share of their home loan purchases in 
underserved areas. This can be accomplished 
by building on efforts that the enterprises 
have already started, including their new 
affordable lending products, their many 
partnership efforts, their outreach to inner 
city neighborhoods, their incorporation of 
greater flexibility into their underwriting 
guidelines, and their purchases of CRA loans. 
A wide variety of quantitative and qualitative 


’ indicators indicate that the GSEs have the 


resources and financial strength to improve 
their affordable lending performance enough 
to lead the market in underserved areas. 


5. Size of the Mortgage Market for 
Underserved Areas 


As detailed in Appendix D, the market for 
mortgages in underserved areas is projected 
to account for 35-39 percent of dwelling 
units financed by conventional conforming 
mortgages; in estimating the size of the 
market, HUD used alternative assumptions 
about future economic and market conditions 
that were less favorable than those that 
existed over the last five years. HUD is well 
aware of the volatility of mortgage markets 
and the possible impacts on the GSEs’ ability 
to meet the housing goals. Should conditions 
change such that the goals are no longer 


reasonable or feasible, the Secretary. has the 
authority to revise the goals. 


6. The Underserved Areas Housing Goal for 
2005-2008 


The Underserved Areas Housing Goal for 
2005 is 37 percent of eligible purchases, 
rising to 38 percent in 2006 and 2007 and 39 
percent in 2008. Five percent of the six 
percentage point increase in 2005 simply 
reflects the expanded coverage of HUD’s 
definition in the 2000 Census tract data. The 
bonus points for small multifamily properties 
and owner-occupied 2-4 units, as well as 
Freddie Mac’s Temporary Adjustment Factor, 
will no longer be in effect for goal counting 
purposes. It is recognized that neither GSE 
would have met the 37 percent target for 
2005 in the past three years, and only Fannie 
Mae would have met this goal in 2000. 
Specifically, Fannie Mae’s performance is 
projected to have been 37.5 percent in 2000, 
35.7 percent in 2001, 35.0 percent in 2002, ~ 
and 34.1 percent in 2003 under a 2000-based 
underserved area goal. On this basis, Freddie 
Mac’s performance is projected to have been 
34.1 percent in 2000, 32.5 percent in 2001, 
32.4 percent in 2002, and 31.7 percent in 
2003. However, GSE goal performance in __ 
2001-03 was reduced by the heavy refinance 
wave of this period. 

The objective of HUD’s Underserved Areas 
Housing Goal is to bring the GSEs’ 
performance to the upper end of HUD’s. 
market range estimate for this goal (35-39 
percent), consistent with the statutory 
criterion that HUD should consider the GSEs’ 
ability to lead the market for each Goa!. To 
enable the GSEs to achieve this leadership, 
the Department is modestly increasing the 
Underserved Areas Housing Goal for 2005 
which will increase further through 2008, to 
achieve the ultimate objective for the GSEs to 
lead the market under a range of foreseeable 
economic circumstances by 2008. Such a 
program of staged increases is consistent 
with the statutory requirement that HUD 
consider the past performance of the GSEs in 
setting the Goals. Staged increases in the 
Underserved Areas Housing Goal will 
provide the enterprises with opportunity to 
adjust their business models and prudently 
try out business strategies, so as to meet the 
required 2008 level without compromising 
other business objectives and requirements. 

The analysis of this section implies that 
there are many opportunities for Fannie Mae 
and Freddie Mac to improve their overall 
performance on the Underserved Areas 
Housing Goal. The GSEs provided financing 
for 55 percent of the single-family and 
multifamily units that were financed in the 
conventional conforming market between __ 
1999 and 2002. However, in the underserved 
areas portion of the market, the GSE 
purchases represented only 48 percent of the 
dwelling units that were financed in the 
market. Thus, there appears to be ample 
room for the GSEs to increase their purchases 
of loans that qualify for the Underserved 
Areas Housing Goal. In addition, there are 
several market segments that would benefit 
from a greater secondary market role by the 
GSEs, and many of these market segments are 
concentrated in underserved areas. 
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7. Conclusions 


Having considered the projected mortgage 
market serving low- and moderate-income 
families, economic, housing and 
demographic conditions for 2005-08, and the 
GSEs’ recent performance in purchasing 
mortgages in underserved areas the Secretary 
has determined that the annual goal of 37 
percent of eligible units financed in 2005, 38 
percent in 2006 and 2007, and 39 percent in 
2008 is feasible. The Secretary has also 
established a subgoal of 32 percent for the 
GSEs’ purchases of single-family-owner 
mortgages in metropolitan areas for 2005, 
rising to 33 percent in 2006 and 2007 and 34 
percent in 2008. The Secretary has 
considered the GSEs’ ability to lead the 
industry as well as the GSEs’ financial 
condition. The Secretary has determined that 
the goals and subgoals are necessary and 
appropriate. 


Appendix C—Departmental 
Considerations To Establish the Special 
Affordable Housing Goal 


A. Introduction 
1. Establishment of the Goal 


The Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992 
(FHEFSSA) requires the Secretary to 
establish a special annual goal designed to 
adjust the purchase by each GSE of mortgages 
on rental and owner-occupied housing to 
meet the unaddressed needs of, and 
affordable to, low-income families in low- 
income areas and very-low-income families 
(the Special Affordable Housing Goal). 

In establishing the Special Affordable 
Housing Goal, FHEFSSA requires the 
Secretary to consider: 

1. Data submitted to the Secretary in 
connection with the Special Affordable 
Housing Goal for previous years; 

2. The performance and efforts of the GSEs 
toward achieving the Special Affordable 
Housing Goal in previous years; 

3. National housing needs of targeted 
families; 

4. The ability of the GSEs to lead the 
industry in making mortgage credit available 
for low-income and very-low-income 
families; and 

5. The need to maintain the sound 
financial condition of the enterprises. 


2. The Goal and Subgoals 


Special Affordable Housing Goal. The rule 
provides that the Special Affordable Housing 
Goal will be 22 percent in 2005, 23 percent 
in 2006, 25 percent in 2007, and 27 percent 
in 2008. 

Units That Count Toward the Goal. Units 
that count toward the Special Affordable 
Housing Goal include units occupied by low- 
income owners and renters in low-income 
areas, and very low-income owners and 
renters. Other low-income rental units in 
multifamily properties count toward the goal 
where at least 20 percent of the units in the 
property are affordable to families whose 
incomes are 50 percent of area median 
income or less, or where at least 40 percent 
of the units are affordable to families whose 
incomes are 60 percent of area median 
income or less. 


Multifamily Subgoal. HUD has established 
a special affordable subgoal for GSE 
purchases of multifamily mortgages. This 
subgoal is expressed in terms of a minimum 
annual dollar volume of multifamily 
mortgage purchases for units qualifying for 
the goal, rather than as a percentage of total 
units financed, as for the three housing goals. 
Both GSEs have consistently surpassed the 
multifamily subgoal since its establishment 
in 1996. The rule increases the subgoal such” 
that, of the total Special Affordable mortgage 
purchases each year, each GSE must 
purchase special affordable multifamily 
mortgages in dollar amount equal to at least 
1 percent of its combined {i.e., single-family 
and multifamily) annual average mortgage 
purchases over the 2000-2002 period. The 
level of this subgoal is $5.49 billion per year 
for Fannie Mae and $3.92 billion per year for 
Freddie Mac. 

Single-Family-Owner Home Purchase 
Subgoal. The Department is establishing a 
subgoal of 17 percent for the share of each 
GSE’s purchases of single-family-owner 
home purchase mortgages that qualify as 
special affordable and are originated in 
metropolitan areas in 2005 and 2006, with 
the subgoal rising to 18 percent in 2007 and 
2008. 


B. Consideration of.the Factors 


In considering the factors under FHEFSSA 
to establish the Special Affordable Housing 
Goal, HUD relied upon data gathered from 
the American Housing Survey through 2001, 
the Census Bureau’s 1991 and 2001 
Residential Finance Surveys, the 1990 and 
2000 Censuses of Population and Housing, 
Home Mortgage Disclosure Act (HMDA) data 
for 1992 through 2003, and annual loan-level 
data from the GSEs on their mortgage 
purchases through 2003. Appendix D 
discusses in detail how these data resources 
were used and how the size of the 
conventional conforming market for this goal 
was estimated. 

The remainder of Section C discusses the 
factors listed above, and Section D provides 
the Secretary’s rationale for establishing the 
Special Affordable Housing Goal. ~ 


Factors 1 and*2. Data submitted to the 
Secretary in connection with the Special 
Affordable Housing Goal for previous years, 
and the performance and efforts of the 
enterprises toward achieving the Special 
Affordable Housing Goal in previous years. 


The discussions of these two factors have 
been combined because they overlap to a 
significant degree. 

This section discusses each GSE’s 
performance under the Special Affordable 
Housing Goal over the 1996-2003 period. As 
explained in Appendix A, the data presented 
are “official HUD results” which, in some 
cases, differ from goal performance reported 
by the GSEs in the Annual Housing Activities 
Reports (AHARs) that they submit to the 
Department. 

The main finding of this section is that 
both Fannie Mae and Freddie Mac surpassed 
the Department’s Special Affordable Housing 


1 Performance for the 1993-95 period was 
discussed in HUD’s eich Goals 2000 Finale 
Rule. 


Goals for each of the seven years during this 
period. Specifically: 

e The goal was set at 12 percent for 1996; 
Fannie Mae’s performance was 15.4 percent 
and Freddie Mac’s performance was 14.0 
percent. 

© The goal was set at 14 percent for 1997- 
2000. Freddie Mac’s performance was 15.2 
percent in 1997, 15.9 percent in 1998, 17.2 
percent in 1999, and 20.7 percent in 2000; 
and Fannie Mae’s performance was 17.0 
percent in 1997, 14.3 percent in 1998, 17.6 
percent in 1999, and 19.2 percent in 2000. 

e In HUD’s Housing Goals 2000 Final Rule, 
the special affordable goal was set at 20 
percent for 2001-03. As of January 1, 2001, 
several changes in counting requirements 
took effect for the special affordable goal, as 
follows: ‘‘bonus points”’ (double credit) for 
purchases of goal-qualifying mortgages on 
small (5-50 unit) multifamily properties and, 
above a threshold level, mortgages on 2-4 
unit owner-occupied properties; a 
“temporary adjustment factor’’ (1.20 units 
credit, subsequently increased by Congress to 
1.35 units credit) for Freddie Mac’s 
purchases of goal-qualifying mortgages on 
large (more than 50-unit) multifamily 
properties; changes in the treatment of 
missing data; a procedure for the use of 
imputed or proxy rents for determining goal 
credit for multifamily mortgages; and 
changes regarding the “recycling” of funds 
by loan originators. These changes are 
explained below. Fannie Mae’s performance 
was 21.6 percent in 2001, 21.4 percent in 
2002, and 21.2 percent in 2003. Freddie 
Mac’s performance was 22.6 percent in 2001, 
20.4 percent in 2002, and 21.4 percent in 
2003. Both GSEs surpassed this higher goal 
in all years. This section discusses the 
October 2000 counting rule changes in detail 
and provides data on what goal performance 
would have been in 2001-03 without these 
changes.? 

In addition, HUD has established a special 
affordable subgoal for GSE purchases of 
multifamily mortgages. This subgoal is 
expressed in terms of a minimum annual 
dollar volume of multifamily mortgage 
purchases for units qualifying for the goal, 
rather than as a percentage of total units 
financed, as for the three housing goals. As 
discussed below, both GSEs surpassed the 
multifamily subgoal in each of these years. 


a. Performance on the Special Affordable 
Housing Goal in 1996-2003 


HUD’s Housing Goals 1995 Final Rule 
specified that in 1996 at least 12 percent of 
the number of units financed by each of the 
GSEs that were eligible to count toward the 
Special Affordable Housing Goal should 
qualify for the goal (that is, be for very low- 
income families or low-income families in 
low-income areas), and at least 14 percent 
should qualify in 1997-2000. HUD’s October 


2 To separate out the effects of 


_ counting rules that took effect in 2001, this section 


also compares performance in 2001 to estimated 
performance in 2000 if the 2001 counting rules had 
been in effect in that year. Freddie Mac’s goal 
performance in 2002 has been revised due to coding 
errors that were discovered in HUD’s review of. 
2002 data, as discussed in HUD’s press release No. 
04-105, October 15, 2004. 


63798 


Federal Register / Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


2000 rule made various changes in the-goal 
counting rules, as discussed below, and 
increased the Special Affordable Housing 
Goal to 20 percent for 2001-03. 

In the December 1995 rule, the minimum 
special affordable multifamily subgoals for 
1996-2000 were set at 0.8 percent of the total 
dollar volume of each GSE’s mortgage 
purchases in 1994, or $1.29 billion annually 


for Fannie Mae and $0.99 billion annually for 


Freddie Mac. These subgoals were increased 
for 2001-03 in the October 2000 rule, to 
$2.85 billion annually for Fannie Mae and 


$2.11 billion annually for Freddie Mac, or 1.0 


percent of the average dollar volume of each 


GSE’s mortgage purchases over the 1997-99 


period. 

Table C.1 and Figure C.1 show 
performance on the special affordable goal 
and the special affordable multifamily 
subgoai over the 1996-2003 period, based on 
HUD’s analysis. The table shows that Fannie 


‘Mae surpassed the goals by 3.4 percentage 


points and 3.0 percentage points in 1996 and 
1997, respectively, while Freddie Mac 
surpassed the goals by narrower margins, 2.0 


and 1.2 percentage points. In 1998 Fannie 
Mae’s performance fell by 2.7 percentage 
points, while Freddie Mac’s performance 
continued to rise, by 0.7 percentage point, 
thus for the first time Freddie Mac 
outperformed Fannie Mae on this goal. 
Freddie Mac showed a gain in performance 
to 17.2 percent in 1999, while Fannie Mae 
exhibited an even greater gain, to 17.6 
percent 
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Both GSEs exhibited sharp gains in goal 
performance in 2000—Fannie Mae’s 
performance increased by 1.6 percentage 
points, to a record level of 19.2 percent, 
while Freddie Mac’s performance increased 
even more, by 3.5 percentage points, which 
also led to a record level of 20.7 percent. 
Fannie Mae’s performance was 21.6 percent 
in 2001, 21.4 percent in 2002 and 21.3 
percent in 2003; Freddie Mac’s performance 
was 22.6 percent in 2001, 20.4 percentin . 
2002, and 21.4 percent in 2003. However, as 
discussed below, using consistent accounting 
rules for 2000-03, each GSE’s Special 
Affordable Housing Goal performance fell in 
every year from 2001 through 2003—in total, 
by 2 percentage points for Fannie Mae and 
3.2 percentage points for Freddie Mac. 

With regard to the special affordable 
multifamily subgoal, Fannie Mae’s purchases 
have exceeded the subgoal by wide margins 
in all years, with performance ranging from 
184 percent of the goal in 1996 to 315 percent 
of the goal in 1999. Fannie Mae’s subgoal was 
more than doubled in the October 2000 rule, 
to a minimum of $2.85 billion in each year 


from 2001 through 2003, but its qualifying ~~ 


purchases amounted to $7.36 billion, or 258° 
percent of the goal, in 2001, and $7.57 
billion, or 260 percent of the goal, in 2002; 
and $12.10 billion, or 425 percent of the 
subgoal, in 2003. 

Freddie Mac has also exceeded its special 
affordable multifamily subgoals in every 
year, albeit by smaller margins than Fannie 
Mae. In 1996 Freddie Mac’s special 
affordable multifamily mortgage purchases 
amounted to $1.06 billion, or 107 percent of 
the goal. This ratio rose to 122 percent in 
1997, and exceeded 200 percent for each year 
from 1998 through 2000. Freddie Mac’s 
subgoal was more than doubled in the 
October 2000 rule, to a minimum of $2.11 in 
each year from 2001 through 2003, but its 
qualifying purchases amounted to $4.65 
billion, or 220 percent of the goal, in 2001; 
$5.22 billion, or 247 percent of the goal, in 
2002; and $8.79 billion, or 417 percent of the 
subgoal, in 2003. 

The official figures for Freddie Mac’s 
special affordable goal performance 
presented above differ from the 
corresponding figures presented by Freddie 
Mac in its Annual Housing Activity Reports 


to HUD by 0.1-0.2 percentage point for 1996=_ 


2000, reflecting minor differences in the 
application of counting rules. The official 
figures for special affordable goal 
performance by both GSEs are the same as 
those submitted by the enterprises for both 
GSEs for 2001, and for Fannie Mae for 2002. 
However, for 1996-2000, HUD’s official 
special affordable goal performance figures 
for Fannie Mae were approximately 1-3 
percentage points lower than the 
corresponding figures reported by the 
enterprise. This was due to differences 
between HUD and Fannie Mae in the 
application of counting requirements 
applicable to purchases of portfolios of 
seasoned loans, based on a statutory 
requirement that the proceeds of such GSE 
purchases by the loan sellers should be 
“recycled” in order for the GSE to receive: 


Special Affordable goal credit. This 
discrepancy did not persist in 2001-02 
because of a change in counting 
requirements, described below. And for 2002, 
HUD’s official goal performance figure was 
20.4 percent, somewhat below the figure of 
20.6 percent submitted to the Department by 
Freddie Mac. For 2003, official performance 
on this goal for both GSEs was somewhat 
greater than that reported by the GSEs— 
official performance was 21.2 percent for 
Fannie Mae (as compared with 20.9 percent 
reported by Fannie Mae to the Department) 
and 21.4 percent for Freddie Mac (as 


-compared with 20.3 percent reported by 


Freddie Mac to the Department). 

Fannie Mae’s performance on the Special 
Affordable Housing Goal surpassed Freddie 
Mac’s in 1996-97. This pattern was reversed 
in 1998, as Freddie Mac surpassed Fannie 
Mae in goal performance for the first time, 
though by only 0.2 percentage point. This 
improved relative performance of Freddie 
Mac was due to its increased purchases of 
multifamily loans, as it re-entered that 
market, and to increases in the goal- 


» qualifying shares of its single-family 
mortgage purchases. However, Fannie Mae 


again surpassed Freddie Mac in special ~ 
affordable goal performance in 1999, 17.6 
percent to 17.2 percent; Freddie Mac 
regained the lead in 2000, 20.7 percent to 
19.2 percent. Freddie Mac’s official 
performance also exceeded Fannie Mae’s 
official performance in 2001, but this 
reflected a difference in the counting rules 
applicable to the two GSEs that was enacted 
by Congress; if the same counting rules were 
applied to both GSEs, Fannie Mae’s 
performance would have exceeded Freddie 
Mac’s performance, by 21.6 percent to 21.1 
percent. 

In 2002, Freddie Mac’s performance on the 
special affordable goal was below Fannie 
Mae’s performance (21.4 percent), even 
though Freddie Mac had the advantage of the 


Temporary Adjustment Factor (TAF), which - 


did not apply to performance by Fannie Mae. 
Freddie Mac’s performance would have 
trailed Fannie Mae’s without this factor, and 
in fact Freddie Mac would have fallen short 
of the goal, at 19.3 percent. In 2003, Freddie 
Mac’s performance (21.4 percent) slightly 
exceeded Fannie Mae’s performance (21.2 


percent), but this resulted from application of 


the TAF to Freddie Mac’s performance— 
without this, Freddie Mac’s performance 
would have been 20.2 percent, barely in 
excess of the 20 percent goal. 


b. Changes in the Goal Counting Rules for 
2001-03 


Several changes in the counting rules 
underlying the calculation of special 


3 During 1996-2000 Freddie Mac took steps to 
acquire representations and warranties from lenders 
to attest that they were “recycling” the proceeds 
from the sales of qualifying loans. Fannie Mae did 
not take such steps; rather, Fannie Mae excluded 
such loans from the denominator in making its own 
calculations of its special affordable goal 
performance. In 1996-2000 HUD counted all 
eligible loans in the denominator, and, in the 
absence of measures to verify “recycling” by Fannie 
Mae, did not award credit in the numerator of the 
special affordable goal for most of Fannie Mae’s 
seasoned mortgage purchases. 
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affordable goal performance took effect 


beginning in 2001. Most of these also applied 
to the low- and moderate-income goal and 
are discussed in Appendix A; only brief 
summaries of those changes are given here: 

e Bonus points for multifamily and single- 
family rental properties. Each qualifying unit 
in a small multifamily property counted as 
two units in the numerator in calculating 
special affordable goal performance on all of 
the goals for 2001-03. And, above a threshold 
equal to 60 percent of the average number of 
qualifying rental units financed in owner- 
occupied properties over the preceding five 
years, each qualifying unit in a 2-4 unit 
owner-occupied property also counted as two 
units in the numerator in calculating goal 
performance. 

e Freddie Mac’s Temporary Adjustment 
Factor. Freddie Mac received a ‘““Temporary 
Adjustment Factor” of 1.35 units of credit for 
each qualifying unit financed in “large” 
multifamily properties (i.e., those with 51 or 
more units) in the numerator in calculating 
special affordable goal performance for 2001- 
03.4 This factor did not apply to special 
affordable units in large multifamily 
properties whose mortgages were financed by 
Fannie Mae during this period. 

e Missing data for single-family properties. 
The GSEs may exclude loans with missing 
borrower income from the denominator if the 
property is located in a below-median 
income census tract, subject to a ceiling of 1 
percent of total owner-occupied units 
financed. The enterprises are also allowed to 
exclude single-family rental units with 
missing rental information from the 
denominator in calculating performance for 
the special affordable goal. 

e Missing data and proxy rents for 
multifamily properties. If rent is missing for 
multifamily units, the GSEs may apply 
“proxy rents,” up to a ceiling of 5 percent of 
total multifamily units financed, in 
determining whether such units qualify for 
the special affordable goal. If such proxy 
rents cannot be estimated, these multifamily 
units are excluded from the denominator in 
calculating performance under these goals. 

e Change in “recycling” requirements. 
Under Section 1333(b)(1)(B) of FHEFSSA, if 
a GSE acquires a portfolio of mortgages 
originated in a previous year (that is, 
seasoned mortgages) that qualify under the 
Special Affordable Housing goal, the seller 
must be “engaged in a specific program to 
use the proceeds of such sales to originate 
additional loans that meet such goal” and 
such purchases or refinancings must 
“support additional lending for housing that 
otherwise qualifies under such goal” in order 
to receive credit toward the goal. This has 
been referred to as the “recycling 
requirement.” The 2000 rule both clarified 
the conditions under which HUD would — 
regard these statutory conditions to be 
satisfied and established certain categories of 
lenders that would be presumed to meet the 
recycling requirements. These included BIF- 
insured and SAIF-insured depository 
institutions that are regularly in the business 
of mortgage lending and which are subject to, 


4 See Congressional Record, December 15, 2000, 
pp. H12295-96. 
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and have received at least a satisfactory 
Community Reinvestment Act performance 
evaluation rating under specified 
conditions.® 

c. Effects of Changes in the Counting Rules 
on Goal Performance 


Because of the changes in special 
affordable goal counting rules that took effect 
in 2001, direct comparisons between official 
goal performance in 2000 and 2001-03 are 
somewhat of an “apples-to-oranges 
comparison.” For this reason, the Department 


5 The revised requirements are codified at 24 CFR 
81.14(e)(4). The changes are discussed in detail in 
the rule preamble, 68 FR 65074-76 (October 31, 
2000). 


has calculated what performance would have 
been in 2000 under the 2001-03 rules; this 
may be compared with official performance 
in 2001-03—an “apples-to-apples 
comparison.” HUD has also calculated what 
performance would have been in 2001-03 
under the 1996-2000 rules; this may be 
compared with official performance in 
2000—an “‘oranges-to-oranges comparison.” 
These comparisons are presented in Table 
C.2. 

Specifically, Table C.2 shows performance 
under the special affordable goal in three 
ways. Baseline A presents performance under 
the counting rules in effect for 1996-2000. 
Baseline B incorporates the technical changes 
in counting rules—changes in the treatment 


of missing data (including use of proxy 
rents), and changes in procedures related to 
the “recycling” requirement. Baseline C 
incorporates in addition to the technical 
changes the bonus points and, for Freddie 
Mac, the temporary adjustment factor. 
Baseline B corresponds to the counting 


_ approach used in this rule to take effect in 


2005. Boldface figures under Baseline A for 
1999-2000 and under Baseline C for 2001— 
03 indicate official goal performance based 
on the counting rules in effect in those 
years—e.g., for Freddie Mac, 17.2 percent in 
1999, 20.7 percent in 2000, 22.6 percent in 
2001, 20.4 percent in 2002 and 21.4 percent 
in 2003. ; 
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e Performance on the Special Affordable 
Housing Goal under 1996-2000 Counting 
Rules Plus Technical Changes. If the 
“Baseline B” counting approach had been in 
effect in 2000-03 and the GSEs” had 
purchased the same mortgages that they 
actually did purchase in those years, Fannie 
Mae would have surpassed the special 
affordable goal in both 2000 and 2001, but 
not in 2002 or 2003, while Freddie Mac 
would have surpassed the goal in 2000 but 
fallen short in 2001-2003. Specifically, 
Fannie Mae’s performance would have been 
21.4 percent in 2000, 20.2 percent in 2001, 
19.9 percent in 2002, and 19.3 percent in 
2003. Freddie Mac’s performance would have 
been 21.0 percent in 2000, 19.3 percent in 
2001, 18.1 percent in 2002, and 17.8 percent 
in 2003. 

e Performance on the Special Affordable 
Housing Goal under 2001-2003 Counting 
Rules. If the 2001-03 counting rules had been 
in effect in 2000—03 and the GSEs’ had 
purchased the same mortgages that they 
actually did purchase in that year (i.e., 
abstracting from any behavioral effects of 
“bonus points,” for example), both GSEs 
would have substantially surpassed the 
special affordable goal in all four years, but 
both GSEs’ performance figures would have 
deteriorated somewhat between 2000 and 
2003. Specifically, Fannie Mae’s “Baseline 
C” performance would have been 22.2 
percent in 2000, 21.6 percent in 2001, 21.4 
percent in 2002, and 21.2 percent in 2003. 
Freddie Mac’s performance would have been 

‘ 23.4 percent in 2000, 22.6 percent in 2001, 
20.4 percent in 2002 and 21.4 percent in 
2003. Measured on this consistent basis, 
then, Fannie Mae’s performance fell by 0.9 
percentage point between 2000 and 2003. 
Freddie Mac’s ‘Baseline C” performance fell 
by 2.0 percentage points between 2000 and 
2003. These reductions were primarily due to 
2001-03 being years of heavy refinance 
activity. 

Details of Effects of Changes in Counting 
Rules on Goal Performance in 2001-03. As 
discussed above, counting rule changes that 
took effect in 2001 had significant impacts on 
the performance of both GSEs on the special 
affordable goal in 2001—3.0 percentage 
points for Fannie Mae and 3.5 percentage 
points for Freddie Mac. This section breaks 
down the effects of these changes on goal 
performance for both GSEs; results are shown 
in Table C.2. 

e Freddie Mac. The largest impact of the 
counting rule changes on Freddie Mac’s goal 
performance was due to the application of 
the temporary adjustment factor for 
purchases of mortgages on large multifamily 
properties, as enacted by Congress; this 
added 1.4 percentage points to goal 
performance in 2001, as shown in Table C.2. 
Bonus points for purchases of mortgages on 
small multifamily properties added 1.1 
percentage points to performance, and bonus 
points for purchase of mortgages on owner- 
occupied 2—4 unit rental properties added 0.7 
percentage point to performance. The 
remaining impact (0.2 percentage point) was 
due to technical changes in counting rules— 
primarily, the exclusion of single-family 
units with missing information from the 
denominator in calculating goal performance. 


© 


Changes in. the Department’s counting rules. . 


_ related to “recycling’’ did not play arole in 


Freddie Mac’s performance on the special 
affordable goal. These same patterns also 
generally appeared in 2002. But in 2003 
bonus points for financing special affordable 
unit in small multifamily properties had a 
greater impact on performance that the 
temporary adjustment factor. 

e Fannie Mae. The temporary adjustment 
factor applied to Freddie Mac’s goal 
performance, but not to Fannie Mae’s 
performance, thus counting rule changes had 
less impact on its performance than on 
Freddie Mac’s performance in 2001-03. The 
largest impacts of the counting rule changes 
on Fannie Mae’s goal performance in 2001 
were due to the application of bonus points 
for purchases of mortgages on owner- 
occupied 2—4 unit rental properties, which 
added 0.9 percentage point to performance; 
bonus points for purchases of mortgages on . 
small multifamily properties, which added 
0.4 percentage point to performance; and 
technical changes, which added 1.6 
percentage points to performance—the latter 
included the change in the Department’s 
rules regarding “recycling” and the exclusion 
of single-family units with missing 
information from the denominator in 
calculating goal performance.® The use of 
proxy rents for multifamily properties played 
a minor role in determining Fannie Mae’s 
special affordable goal performance. These 
same patterns also generally appeared in 
2002 and 2003. 


d. Bonus Points for the Special Affordable 
Housing Goal 


As discussed above and in Appendix A, 
the Department established “bonus points” 
to encourage the GSEs to step up their 
activity in 2001-03 in two segments of the 
mortgage market—the small (5-50 unit) 
multifamily mortgage market, and the market 
for mortgages on 2—4 unit properties where 
1 unit is owner-occupied and 1-3 units are 
occupied by renters. Bonus points did not 
apply to purchases of mortgages for owner- 
occupied 1-unit properties, for investor- 
owned 1—4 unit properties, and for large 
(> 50-unit) properties, although as also 
discussed above, a “temporary adjustment 
factor” applied to Freddie Mac’s purchases of 
goal-qualifying mortgages on large 
multifamily properties. 

Bonus points for small multifamily 
properties. Each unit financed in a small 
multifamily property that qualified for any of 
the housing goals was counted as two units 
in the numerator (and one unit in the 
denominator) in calculating goal performance 
for that goal. For example, if a GSE financed 
a mortgage on a 40-unit property in which 10 
of the units qualified for the special 
affordable goal, 20 units would be entered in 
the numerator and 40 units in the 
denominator for this property in calculating 
goal performance. 
~ Fannie Mae financed 37,449 units in small 
multifamily properties in-2001 that were 
eligible for the spesial affordable goal, 58,277 
such units in 2002, and 214,619 such units 


6 Exclusion of loans with missing information had 
a greater impact on Fannie Mae’s goal performance 
than on Freddie Mac’s goal performance. 


in 2003—this compares with only 7,196 such 
units financed in 2000. Small multifamily 
properties also accounted for a greater share 
of Fannie Mae’s multifamily business in 
2001-03—7.4 percent of total multifamily 
units financed in 2001, 13.2 percent in 2002, 
and 28.4 percent in 2003, up from 2.5 percent 
in 2000. However, HUD’s 2000 rule reported 
information from the 1991 Residential 
Finance Survey that small multifamily 
properties accounted for 37 percent of all 
multifamily units, thus Fannie Mae was still 
less active in this market than in the market 
for large multifamily properties. Within the 
small multifamily market, there was no 
evidence that Fannie Mae targeted affordable 
properties to a greater extent in 2001-03 than 
in 2000. That is, 61 percent of Fannie Mae’s 
small multifamily units qualified for the 
special affordable goal in 2000; this fell to 46 
percent in 2001, 52 percent in 2002, and 42 
percent in 2003. 

Freddie Mac financed 50,299 units in small 
multifamily properties in 2001 that were 
eligible for the special affordable goal, 22,255 
such units in 2002, and 177,561 such units 
in 2003, as compared with only 2,996 such 
units financed in 2000. Small multifamily 
properties also accounted for a significantly 
greater share of Freddie Mac’s multifamily 
business in 2001-03—16.0 percent of total 
multifamily units financed in 2001, 7.5 
percent in 2002, and 30.0 percent in 2003, up 
from 1.8 percent in 2000. 

Within the small multifamily market, there 
was some evidence that Freddie Mac targeted 
affordable properties to a greater extent in 
2001 than in 2000. That is, 55 percent of 


_ Freddie Mac’s small multifamily units 


qualified for the special affordable goal in 
2000; this rose to 73 percent in 2001, but 
declined to 60 percent in'2002 and 54 
percent in 2003. 

In summary, then, there is evidence that 
bonus points for small multifamily properties 
had an impact on Fannie Mae’s role in this 
market in 2001—03 and an even larger impact 
on Freddie Mac’s role in this market. In 
addition, Fannie Mae has announced a 
program to inerease its role in this market 
further in future years.” 

Bonus points for single-family rental 
properties. Above a threshold, each unit 
financed in a 2—4 unit property with at least 
one owner-occupied unit (referred te as 
“0024s” below) that qualified for any of the 
housing goals was counted as two units in 
the numerator (and one unit in the 
denominator) in calculating goal performance 
for that goal in 2001-03. The threshold was 
equal to 60 percent of the average number of 
such qualifying units over the previous five 
years. For example, Fannie Mae financed an 
average of 24,780 special affordable units in 
these types of properties between 1996 and 
2000, and 55,118 such units in 2001. Thus 
Fannie Mae received 40,250 bonus points in 
this area in 2001—that is, 55,118 minus 60 
percent of 24,780. So 95,368 units were 
entered in the numerator for these properties 
in calculating special affordable goal 
performance. 


7 “Fannie Courting Multifamily Sellers; Small 
Banks Balking.” American Banker, January 13, 
2003, p.1. 
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Fannie Mae financed 176,369 units in 
0024s that were eligible for the special 
affordable goal in 2001, 229,827 such units 
in 2002, and 355,994 such units in 2003, as 
compared with 77,985 such units financed in 
2000. However, Fannie Mae’s total single- 
family business increased at approximately 
the same rate as its 0024 business over the 
2001-03 period, thus the share of this 
business accounted for by 0024s was the 
same in 2001-03 as in 2000—4 percent. 

Within the 0024 market, there was no 
evidence that Fannie Mae targeted special 
affordable properties to a greater extent in 
2001-03 than in 2000. That is, approximately 
30 percent of Fannie Mae’s 0024 units 
qualified for the special affordable goal in 
each of these years. 

Freddie Mac financed 96,204 units in 
0024s that were eligible for the special 
affordable goal in 2001, 146,242 such units 
in 2002, and 154,535 such units in 2003, as 
compared with 49,993 such units financed in 
2000. However, Freddie Mac’s total single- 
family business increased at approximately 
the same rate as its 0024 business between 
2000 and 2002, thus the share of this 
business accounted for by 0024s was the 
same in 2002 as in 2000—4 percent. And its 
overall single-family business increased more 
rapidly than its 0024 business in 2003, thus 
0024 units accounted for 3 percent of all 
single-family units last year. 

As for Fannie Mae, within the 0024 
market there was no evidence that Freddie 
Mac targeted special affordable properties to 
a greater extent in 2001-03 than in 2000. 
That is, approximately 32-36 percent of 
Freddie Mac’s 0024 units qualified for the 
special affordable goal in each of these four 


e. Effects of 2000 Census on Scoring of Loans 
Toward the Special Affordable Housing Goal 


Background. Scoring of housing units 
under the Special Affordable Housing Goal is 
based on data for mortgagors’ incomes for 
owner-occupied units, rents for rental units, 
area median incomes, and, for units that are 
in the low-income but not the very low- 
income range, decennial census data used to 
determine whether the median income for 


the area where the property is located is in 


, the low-income range. Specifically, for 


single-family owner-occupied units scoring is 
based on. 

e The mortgagors’ income at the time of 
mortgage origination 

e The median income of an area specified 
in the same way as for the Low- and 
Moderate-Income Housing Goal, that is: (i) 


- For properties located in Metropolitan 


Statistical Areas (MSAs) the area is the MSA; 
and (ii) for properties located outside of 
MSAs, the area is the county or the non- 
metropolitan portion of the State in which 
the property is located, whichever has the 
larger median income, as of the year of 
mortgage origination (which may be for the 
current year or a prior year). 

e Also, if the property is located in a 
Metropolitan Statistical Area (MSA), the 
determination for purposes of the Special 
Affordable Housing Goal involves data on 
median income of the MSA; or if the property 
is located elsewhere, the median income of 
the county or the non-metropolitan portion of 
the State in which the property is located, 
whichever is larger, as of the most recent 
decennial census. 


Analogous specifications to those detailed in 
Appendix A for the Low- and Moderate- 
Income Housing Goal are applied in the case 
of the Special Affordable Housing Goal for 
rental units in single-family properties with 
rent data available (assuming no income data 
available for actual or prospective tenants), 
for rental units in multifamily properties 
where rent data are available, and for rental 
units in multifamily properties where rent 
data are not available. 

Thus, scoring loans under the Special 
Affordable Housing Goal requires a data 
series showing annual median incomes for 
MSAs, non-metropolitan counties, and the 
non-metropolitan portions of states; 
decennial census data on median incomes for 
census tracts; and decennial census data on 
median incomes for MSAs, non-metropolitan 
counties, and the non-metropolitan portions 
of States.® 


8 In New England, MSAs were defined through 
- mid-2003 in terms of Towns rather than Counties, 


For scoring loans purchased by the GSEs 
year-by-year from 1993 through 2003, area 
median income estimates produced by HUD’s 
Economic and Market Analysis Division were 
used. The same median income data series 
described in Appendix A for the Low- and 
Moderate-Income Goal was used. The 
determination of low-income areas was based 
on 1990 census data. 

2005 Procedure. Relative to the above 
procedure, scoring of loans purchased by the 
GSEs in and after 2005 will be affected by 
two factors—first, re-benchmarking of area 
median incomes to the 2000 census as 
described in Appendix A, with a shift from 
1990 to 2000 census data for identifying low- 
income areas, and second, the Office of 
Management and Budget’s June, 2003, re- 
specification of MSA boundaries based on 
analysis of 2000 census data.? 

Analysis. For purposes of specifying the 
level of the Special Affordable Housing Goal, 
the HUD estimates of area median incomes 
for MSAs, non-metrdpolitan counties, and 
the non-metropolitan parts of States, as 
described in Appendix A, were used in 
conjunction with the data identifying low- 
income areas based on the 2000 census, to re- 
score loans purchased by the GSEs between 
1999 and 2003. The same data series were 
used further in estimating the share of loans 
originated in metropolitan areas that would 
be eligible to score toward the Special 
Affordable Housing Goal, from HMDA data. 
The results of the retrospective GSE analysis 
are provided in Table C.3. The results of the 
GSE-HMDA comparative analysis are 
presented in the next section. 

BILLING CODE 4210-27-P 


and the portion of a New England county outside 
of any MSA was regarded as equivalent to a county 
in establishing the metropolitan or non- 
metropolitan location of a property. The MSA 
definitions established by the Office of Management 
and Budget (OMB) in June 2003 defined MSAs in 
New England in terms of counties. 

°HUD has deferred application of the 2003 MSA 
specification to 2005, pending completion of the 


present rulemaking process. 
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Table C.3 shows three sets of estimates for 
each GSE, based respectively on the counting 
rules in place in 2001-2003 (but disregarding 
the bonus points and Temporary Adjustment 
Factor), on the addition of 2000 census re- 
benchmarking and low-income areas, and 
finally on the further addition of 2003 MSA 
specification. 


f. The GSEs’ Multifamily Special Affordable 
Purchases 


Since 1996 each GSE has been subject to 
an annual dollar-based subgoal for Special 
Affordable multifamily mortgage purchases, 
as discussed above. This subgoal was 
established for 1996-2000 as 0.8 percent of 


the total dollar volume of single-family and 
multifamily mortgages purchased by the 
respective GSE in 1994. Thus Fannie Mae’s 
subgoal was $1.29 billion per year and 
Freddie Mac’s subgoal was $988 million per 
year during that period. Fannie Mae : 
surpassed the subgoal by $1.08 billion, $1.99 
billion, $2.24 billion, $2.77 billion, and $2.50 
billion in 1996, 1997, 1998, 1999, and 2000 
respectively, while Freddie Mac exceeded 
the subgoal by $18 million, $220 million, 
$1.70 billion, $1.27 billion, and $1.41 billion. 
The subgoal was established for 2001-03 as 
1.0 percent of the average annual volume of 
each GSE’s total mortgage purchases over the 
1997-99 period. Thus Fannie Mae’s subgoal 


was established as $2.85 billion per year and 
Freddie Mac’s as $2.11 billion per year. In 
2001 Fannie Mae exceeded its subgoal by 
$4.51 billion and Freddie Mac exceeded its 
subgoal by $2.54 billion. In 2002, Fannie Mae 
exceeded its subgoal by $4.72 billion and 
Freddie Mac exceeded its subgoal by $3.11 
billion. Both GSEs exceeded their subgoals in 
2003 by wide margins—Fannie Mae, with 
special affordable multifamily purchases of 
$12.11 billion (goal of $2.85 billion), and 
Freddie Mac, with purchases of $8.79 billion 
(goal of $2.11 billion.) Those subgoals are 
also in effect for 2004. Table C.1 includes 
figures on subgoal performance, and they are 
depicted graphically in Figure C.2. 
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g. Characteristics of the GSEs’ Special variable from year to year since 1996. Fannie purchase percentages for single-family owner 
Affordable Purchases Mae’s multifamily purchases were at 37.7 properties exhibited a similar variability 

The following analysis presents percent in 1996,28.8 percent in 2001,'and through this entire period, as did their 
, 20.0 percent in 2002, with a high of 44.0 
information on the composition of the GSEs excant and low 180 werent purchases of mortgages financing single 
Special Affordable purchases according to P soft family rental units from 1996 through 2003. 


2003. Freddie Mac’s multifamily purchases oat ; 
area income, unit affordability, tenure of unit represented 29.4 percent of all colalaae Both GSEs’ high points for mortgages 
and property type (single-or multifamily). 


qualifying for the goal in 1996, 27.0 percent financing single-family rental units occurred 


Tables C.4 and C.5 show that each GSE’s in 2001, and 20.4 percent in 2002, with a in 2002: Fannie Mae’s purchase percentage 


reliance on multifamily housing units to high of 31.5 percent in 1997 and a low of was 20.0 percent while Freddie Mac’s was 
meet the special affordable goal has been 20.4 percent in 2002. The two GSEs’ 18.1 percent. 
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Fannie Mae's Special Affordable Purchases 
By Unit Affordability and Area Income, 1997-2003 


Year of Purchase Very-Low Income Very-LowIncome Other Low-Income Other Units Total Units 
and Units in Low- Units Outside Low-_ _—_— Units in Low- Qualifying Qualifying 
Type of Unit Income Areas Income Areas Income Areas For Goal* For Goal 
1997 

Single-family owner 23,909 91,400 20,825 136,134 
Single-family rental 9,169 _ 15,290 5,399 29,858 
Multifamily 27,522 80,069 13,294 9,488 130,373 
60,600 186,759 39,518 9,488 296,365 
20.4% 63.0% 13.3% 3.2% © 100.0% 


43,631 212,519 41,108 297,257 
18,158 34,396 11,314. 63,868 
. 34,481 74,417 19,799 10,126 138,822 
96,270 321,332 72,221 10,126 . 499,947 
19.3% 64.3% 14.4% 2.0% 100.0% 


Single-family owner 41,943 205,048 36,366 283,357 
Single-family rental 21,161 38,663 12,063 71,887 
Multifamily 38,292 95,623 15,586 12,423 161,924 
Total 101,396 339,334 64,015 12,423 517,168 

Percent 19.6% 65.6% 12.4% 24% 100.0% 


2000 
Single-family owner 33,781 143,596 26,500 203,877 49.6% 
Single-family rental 21,458 27,829 10,817 60,104 14.6% 
Multifamily 31,200 91,160 12,250 147,258 35.8% 
86,439 262,585 49,567 411,239 100.0% 
21.0% 63.9% 12.1% . 100.0% 


79,563 349,042 66,861 495,466 54.1% 
52,893 75,465 27,816 156,174 17.1% 
62,449 145,919 35,496 20,216 264,080 28.8% 
194,905 570,426 130,173 20,216 915,720 100.0% 
21.3% 62.3% 14.2% 2.2% 100.0% 


Single-family owner 107,583 496,681 86,861 691,125 59.9% 
Single-family rental 76,216 111,582 43,056 230,854 20.0% 
Multifamily 60,058 126,710 30,289 13,988 231,045 20.0% 
Total 243,857 734,973 160,206 13,988 1,153,024 100.0% 

Percent 21.1% 63.7% 13.9% 1.2% 100.0% 7 


2003 
Single-family owner 137,105 828,781 167,780 1,133,666 63.3% 
Single-family rental 54,446 160,308 91,113 305,867 17.1% 
Multifamily 61,626 183,715 85,394 20,303 351,038 19.6% 
Total 2531797 . 1,172,804 344,287 20,303 1,790,571 100.0% 
Percent 14.1% 65.5% 19.2% 1.1% 100.0% 


* Low-income rental units in multifamily properties where at least 20 percent of the units are affordable to families whose incomes 
are 50 percent of area median income or less or where at least 40 percent of the units are affordable to families whose incomes are 
60 percent of area median income or less, which do not otherwise qualify under the goal. 


Percent 
45.9% 4 
10.1% 
44.0% 
100.0% 
1998 
Single-family owner 59.5% 
Single-family rental 12.8% ; 
sultifamily 27.8% = 
Total 100.0% Po 
Percent 
1999 
54.8% 
13.9% 
31.3% 
100.0% 
2001 
Single-family owner 
Single-family rental 
; Multifamily 
Total 
Percent 
2002 
| 
| 
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Table 


_ Freddie Mac's Special Affordable Purchases 
By Unit Affordability and Area Income, 1997-2003 


Year of purchase Very-Low Income  Very-Low Income Other Low-Income Other Units Total Units 
and Units in Low- Units Outside Low- Units in Low- Qualifying Qualifying 
Type of unit Income Areas Income Areas Income Areas For Goal* For Goal 
1997 

Single-family owner 15,742 66,656 15,449 ; 97,847 
Single-family rental 7,469 11,612 5,552 ; 24,633 
Multifamily 16,131 28,789 8,133 3,203 56,256 
Total 39,342 107,057 29,134 3,203 178,736 
Percent — 22.0% 59.9% 16.3% 1.8% 100.0% 


1998 
Single-family owner 40,690 176,846 33,869 251,404 
Single-family rental 14,665 28,691 7,364 50,720 
Multifamily 30,736 63,272 21,609 120,776 
Total 86,091 268,809 62,842 422,900 
Percent * 20.4% 63.6% 14.9% 100.0% 


Single-family owner 37,675 168,684 31,452 237,810 
Single-family rental 18,054 33,305 11,179 62,538 
Multifamily 20,969 46,765 10,001 82,982 
Total 16,698 248,754 52,632 383,330 

Percent 20.0% 64.9% 13.7% 100.0% 


2000 
Single-family owner 35,718 133,527 25,639 194,884 
Single-family rental 16,781 26,542 10,212 53,535 
Multifamily 19,769 45,414 8,327 
Total 72,268 205,483 44,178 327,794 
Percent 22.0% 62.7% 13.5% 100.0% 


2001 

Single-family owner 54,008 249,431 45,014 348,453 
Single-family rental 31,375 56,855 19,030 107,260 
Multifamily 48,265 87,375 23,882 168,753 
Total 133,648 393,661 87,926 624,466 

Percent 21.4% 63.0% 14.1% 100.0% 

2002 

Single-family owner 77,100 342,640 61,355 481,095 
Single-family rental 40,279 71,176 30,487 141,942 
Multifamily 34,672 78,284 "23,200 144,292 
Total 152,051 492,100 115,042 767,329 

Percent 64.1% 15.0% 100.0% 


2003 
Single-family owner 74,174 410,214 549,004 56.4% 
Single-family rental 32,169 73,969 128,182 13.2% 
Multifamily 81,152. 133,441 11,531 295,964 30.4% 
Total 187,495 617,624 11,531 973,150 100.0% 
Percent 19.3% 63.5% 1.2% 100.0% 


* Low-income rental units in multifamily properties where at least 20 percent of the units are affordable to families whose incomes are 
50 percent of area median income or less or where at least 40 percent of the units are affordable to families whose incomes are 60 
percent of area median income or less, which do not otherwise qualify under the goal. 


| 

Percent 
54.1% 
13.8% 
31.5% 
100.0% 
59.4% 
12.0% 
28.6% 

100.0% 

1999 : 
62.0% 
16.3% 
21.6% 
100.0% 
59.5% 

16.3% 

24.2% 

100.0% 
| 55.8% 

17.2% 

27.0% 

100.0% 

61.5% 

18.1% 
18.8% 

100.0% 
| 
| 
| 
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Tables C.4 and C.5 also show the allocation 
‘ of units qualifying for the goal as related to 
the family income and area median income 
criteria in the goal definition. Very-low- 
income families (shown in the two leftmost 
columns in the tables) accounted for 83.4 
percent of Fannie Mae’s units qualifying 
under the goal-in 1997, rising to 85.2 percent 
in 1999. For Freddie Mac, very-low-income 
families accounted for 81.9 percent of units 
qualifying under the goal in 1997, rising to 
84.9 percent in 1999. In contrast, mortgage 
purchases from low-income areas (shown in 
the first and third columns in the tables) 
accounted for 33.7 percent of Fannie Mae’s 
units qualifying under the goal in 1997, 
compared to 35.5 percent in 2001. The 
corresponding percentages for Freddie Mac 


were 38.3 percent in 1997-and 35.5 percent 
in 2001. Thus given the definition of special 


affordable housing in terms of household and 


area income characteristics, both GSEs have 
consistently relied substantially more on 
low-income characteristics of households 
than low-income characteristics of census 
tracts to meet this goal. 


h. The GSEs’ Performance Relative to the 
Market 


Section E.9 in Appendix A uses HMDA 
data and GSE loan-level data for home 
purchase mortgages on single-family-owner 
properties in metropolitan areas to compare 
the GSEs’ performance in special affordable 
lending to the performance of depositories 
and other lenders in the conventional 


conforming market. (See Tables A.13 to A.16 
in Appendix A.). There were two main 
findings with respect to the special affordable 
category. First, Freddie Mac and Fannie Mae 
have historically lagged depositories and the 
overall market in providing mortgage funds 
for special affordable borrowers over periods, 
such as 1993-2003, 1996-2003 and 1999- 
2003. Between 1993 and 2003, 12.2 percent 
of Freddie Mac’s mortgage purchases were 
for special affordable borrowers, 13.3 percent 
of Fannie Mae’s purchases, 15.4 percent of 
loans originated by depositories, and 15.5 
percent of loans originated in the 
conventional conforming market (without 
estimated B&C loans). For the recent years, 
the GSE-market comparisons are as follows: 


Year 
(in percent) 


Market 
(w/o B&C) 
(in percent) 


Fannie Mae 
(in percent) 


Freddie Mac 
(in percent) 


1999 


2000 


2001 


2002 


2003 


1996-2003 


1999-2003 


2001-2003 


12.8 
14.7 
14.4 
15.8 
15.6 
13.2 
14.7 
15.2 


12.5 
13.3 
14.9 
16.3 
17.1 
14.1 
15.1 
16.2 


17.0 
16.6 
15.6 
16.1 
15.9 
15.9 
16.2 
15.9 


During the period between 1999 and 2003, 
the GSEs’ performance was slightly over 90 
percent of the market—special affordable 
loans accounted for 15.1 percent of Fannie 
Mae’s purchases, 14.7 percent of Freddie 
Mac’s purchases, and 16.2 percent of loans 
originated in the conforming market. 

Second, while both GSEs.have improved 
their performance over the past few years, 
Fannie Mae has been made more progress 
than Freddie Mac in erasing its gap with the 
market. During the first three years (2001, 
2002, and 2003) of HUD’s new housing goal 
targets, the average share of Fannie Mae’s 
purchases going to special affordable loans 
was 16.2 percent, which was above the 
market average of 15.9 percent. The share of 
Freddie Mac’s purchases going to special 
affordable loans was 15.2 percent during this 
period. 

Section G in Appendix A discusses the role 
of the GSEs both in the overall special 
affordable market and in the different 
segments (single-family owner, single-family 
rental, and multifamily rental) of the special 
affordable market. The GSEs’ special 
affordable purchases accounted for 41 


10 Tabulations of the 2001 American Housing 
Survey by HUD’s Office of Policy Development and 


percent of all special affordable owner and 
rental units that were financed in the 
conventional conforming market between 
1999 and 2002. The GSEs’ 41-percent share 
of the special affordable market was three- 
fourths of their 55-percent share of the 
overall market. Even in the owner market, 
where the GSEs account for 61 percent of the 
market, their share of the special affordable 
market was only 52 percent during this 
period. While the GSEs improved their 
market shares during 2001-2003, this 
analysis shows that there is room and ample 


opportunities for the GSEs, and particularly . 


Freddie Mac, to improve their performance . 
in purchasing affordable loans at the lower- 
income end of the market. Section C.3 of this 
appendix discusses a home purchase subgoal 
designed to place the GSEs in such a 
leadership position in the special affordable 
single-family-owner market. 


Factor 3. National Housing Needs of Low- 
Income Families in Low-Income Areas and 
Very-Low-Income Families 


This discussion concentrates on very-low- 
income families with the greatest needs. It 


Research. The results in the table categorize renters 


complements Section C of Appendix A, 
which presents detailed analyses of housing 
problems and demographic trends for lower- 
income families which are relevant to the 
issue addressed in this part of Appendix C. 

Data from.the American Housing Survey 
demonstrate that housing problems and 
needs for affordable housing continue to be 
more pressing in the lowest-income 
categories than among moderate-income . 
families, as established in HUD’s analysis for 
the 1995 and 2000 Final Rules. Table C.6 
displays figures on several types of housing 
problems—high housing costs relative to 
income, physical housing defects, and 
crowding—for both owners and renters. 
Figures are presented for households 
experiencing multiple (two or more) of these 
problems as well as households experiencing 
a severe degree of either cost burden or 
physical problems. Housing problems in 
2001 continued to be much more frequent for 
the lowest-income groups.?° Incidence of 
problems is shown for households in the 
income range covered by the special 
affordable goal, as well as for higher income 
households. 


reporting housing assistance as having no housing 
problems. 
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Table C.6 


Incidence of Housing Problems by 
Household Income, 2001 


Heusehold Income as a Percent of 
Area Median Income, 2001 


0-60% 61-80% $1-100% >100% 


Renter Households (Thousands) 
Total 17,892 4,413 3,619 8,118 
Rent Burden > 50% of income 6,238 112 77 
31-50% of income 5,344 927 368 

Severely Inadequate Housing 774 108 92 

Moderately Inadequate 1,616 281 199 
Crowded 1,151 
Multiple Problems* 2,084 106 36 
Priority Problems** 6,740 217 


As Percent of Total 
Rent Burden > 50% of income 34.9% 
31-50% of income 
Severely Inadequate Housing 
Moderately Inadequate 
Crowded 
Multiple Problems* 
Priority Problems** 


Owner Households (Thousands) 

Total 18,432 

Cost Burden > 50% of income 5,624 
31-50% of income 4,208 

Severely Inadequate Housing 389 

_ Moderately Inadequate 874 

Crowded 436 

Multiple Problems* 821 

Priority Problems** 5,908 


As Percent of Total. 

Cost Burden > 50% of income 30.5% 7.3% 4.2% 
31-50% of income 22.8% 24.2% 19.9% 

Severely Inadequate Housing 2.1% ~ 14% 1.7% 
Moderately Inadequate 4.7% 3.5% 2.3% 
Crowded 2.4% 1.6% 2.1% 
Multiple Problems* ; 4.5% 1.8% 1.4% 
Priority Problems** 32.1% — 8.5% 5.9% 


* Two or three of the following: housing costs > 30% of income, severe or moderate physical 
problems, or overcrowding. 

** Housing costs > 50% of income or severely inadequate housing among unassisted households. - 

Note: Incomes of renter households are estimated based on rents, adjusted for number of bedrooms. 


25% 2.1% 0.3% 
21.0% 10.2% 3.4% 
2.4% 2.6% . 2.5% 
6.4% 5.5% 5.4% ae | 
4.1% 3.4% 24% 
2.4% 1.0% 0.7% 
7 49% 4.1% 2.9% . 
| 7,510 7,631 38,792 
| 550 321 391 
| 1,814 . 1,517 2,446 | 
| 102 127 336 
260 179 694 
122 162 259 
139 104 | 
636 449 728 
1.0% 
6.3% 
0.9% 
1.8% 
| 0.7% 
| 0.2% : 
| 1.9% 
| 


63814 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


This analysis shows that priority problems 
of severe cost burden or severely inadequate 
housing are noticeably concentrated among 
renters and owners with incomes below 60 
percent of area median income: 30.5 percent 
of renter households and 34.9 percent of 
owner households had priority problems. In 
contrast, in the next higher income range, up 
to 80 percent of area median income, 2.5 
percent of renter households and 7.3 percent 
of owner households had priority problems. 
The table demonstrates the significance of 
affordability problems: Sixty-five percent of 
very-low-income renter families had rent 
burden over 30 percent of income; 35 percent 
had rent burden over 50 percent of income. 
Thirteen percent had moderately or severely 
inadequate housing; 6 percent lived in 
crowded conditions, defined as more than 
one person per room. 


Factor 4. The Ability of the Enterprises To 
Lead the Industry in Making Mortgage Credit 
Available for Low-Income and Very-Low- 
Income Families 


The discussion of the ability of Fannie Mae 
and Freddie Mac to lead the industry in 
Section G of Appendix A is relevant to this 
factor—the GSEs’ roles in the owner and 
rental markets, their role in establishing 
widely-applied underwriting standards, their 
role in the development of new technology 
for mortgage origination, their strong staff 
resources, and their financial strength. 
Additional analyses of the potential ability of 
the enterprises to lead the industry in the 
low- and very-low-income market appears 
below in Section D, which explains the 
Department’s rationale for the home purchase 
subgoal for Special Affordable loans. 


Factor 5. The Need to Maintain the Sound 
Financial Condition of the GSEs 


HUD has undertaken a separate, detailed 
economic analysis of this final rule, which 
includes consideration of (a) the financial 
returns that the GSEs earn on special 
affordable loans and {b) the financial safety 
and soundness implications of the housing 
goals. Based on this economic analysis, HUD 
concludes that the housing goals in this final 
tule raise minimal, if any, safety and 
soundness concerns. 


C. Determination of the Special Affordable 
Housing Goal 


Several considerations, many of which are 
reviewed in Appendixes A and B and in 
previous sections of this Appendix, led to the 
determination of the Special Affordable 
Housing Goal, the multifamily special 
affordable subgoal, and the special affordable 
subgeal for home purchase loans on single- 
family-owner properties in metropolitan 
areas. 


1. Severe Housing Problems 


The data presented in Section C.3 
demonstrate that housing problems and 
needs for affordable housing are much more 
pressing in the lowest-income categories than 
among moderate-income families. The high 
incidence of severe problems among the 
lowest-income renters reflects severe 
shortages of units affordable to those renters. 
At incomes below 60 percent of area median, 
34.7 percent of renters and 21.6 percent of 
owners paid more than 50 percent of their 
income for housing. In this same income 
range, 65.6 percent of renters and 42.4 
percent of owners paid more than 30 percent 
of their income for housing. In addition, 31.5 
percent of renters and 23.8 percent of owners 
exhibited “priority problems”, meaning 
housing costs over 50 percent of income or 
severely inadequate housing. 
Homeownership gaps and other disparities in 
the housing and mortgage markets discussed 
in Section H of Appendix A also apply to 
Special Affordable housing and mortgages. 


2. GSE Performance and the Market 


a. The GSEs’ Special Affordable Housing 
Goals Performance 


In the October 2000 rule, the special 
affordable goal was set at 20 percent for 
2001-03. Effective on January 1, 2001, 
several changes in counting requirements 
came into effect for the special affordable 
goal, as follows: (a)‘‘bonus points” (double 
credit) for purchases of mortgages on small 
(5-50 unit) multifamily properties and, above 
a threshold level, mortgages on 2—4 unit 
owner-occupied properties; (b) a “temporary 


_ adjustment factor” (1.35 unit credit) for 


Freddie Mac’s purchases of mortgages on 
large (more than 50 unit) multifamily 
properties; (c) changes in the treatment of 
missing data; (d) a procedure for the use of 
imputed or proxy rents for determining goal 
credit for multifamily mortgages; and (e) 
changes regarding the “recycling”’ of funds 
by loan originators. 

Counting requirements (a) and (b) expired 
at the end of 2003 while (c)—(e) will remain 
in effect after that. If this counting 
approach—without the bonus points and the 
“temporary adjustment factor” —had been in 
effect in 2000-2003, and the GSEs’ had 
purchased the same mortgages that they 
actually did purchase in both years, then 
Fannie Mae’s performance would have been 
21.4 percent in 2000, 20.2 percent in 2001, 
19.9 percent in 2002, and 19.4 percent in 
2003. Freddie Mac’s performance would have 
been 21.0 percent in 2000, 19.3 percent in 


2001, 18.1 percent in 2002, and 17.8 percent . 


in 2003. Fannie Mae would have surpassed 
the special affordable goal in both 2000 and 
2001, but not in 2002 or 2003. Freddie Mac 


would have surpassed the goal in 2000 but 
fallen short in 2001-03. 

The above performance figures are for the 
special affordable goal defined in terms of . 
1990 Census geography. Switching to 2000 
Census data slightly increases the coverage of 
special affordable goal, which increases the 
special affordable share of the GSEs’ . 
purchases by up to one percentage point. 
Based on 2000 Census geography and adding 
2003 MSAs, and excluding counting 
requirements (a) and (b), then Fannie Mae’s 
performance would have been 21.7 percent 
in 2000, 20.1 percent in 2001, 19.4 percent 
in 2002, and 20.8 percent in 2003. Freddie 
Mac’s performance would have been 20.8 
percent in 2000, 19.1 percent in 2001, 17.3 
percent in 2002 and 19.0 i in 2003. See 
Table C.3. 


b. Single-Family Market Comparisons in 
Metropolitan Areas 


The Special Affordable Housing Goal is 
designed, in part, to ensure that the GSEs 
maintain a consistent focus on serving the 
very low-income portion of the housing 
market where housing needs are greatest. 
Section C compared the GSEs’ performance 
in special affordable lending to the 
performance of depositories and other 
lenders in the conventional conforming 
market for single-family home loans. The 
analysis showed that while both GSEs have 
been improved their performance, their past 
average performance (1993-2003, 1996-2003, 
and 1999-2003) has been below market 
levels. During 2002 and 2003, Fannie Mae 
improved its performance enough to lead the 
special affordable market for home purchase 
loans, but Freddie Mac, although it also 
improved its performance during this recent 
period, continues to lag behind the primary 
market. Between 1999 and 2003, special 
affordable borrowers accounted for 15.1 
percent of the home loans purchased by 
Fannie Mae, 14.7 percent of Freddie Mac’s 
purchases, 16.2 percent of home loans 
originated by depositories, and 16.2 percent 
of all home loans originated in the 
conventional conforming market (without 
B&C loans). As noted above, while both GSEs 
have improved their performance over the 
past few years, Fannie Mae has made more 
progress than Freddie Mac in closing its gap 
with the market. During 2003, the share of 
Fannie Mae’s purchases going to special 
affordable loans was 17.1 percent, which was 
1.2 percentage points above the market 
average of 15.9 percent. The share of Freddie 
Mac’s purchases going to special affordable 
loans had improved to 15.6 percent by 2003. 


_ (See Figure C.3.) 
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3. Ability To Lead the Single-Family Owner 
Market: A Special Affordable Subgoal 


The Secretary believes the GSEs can play 
a leadership role in the special affordable 
market. Thus, the Department is establishing 
a subgoal of 17 percent for each GSE’s 
purchases of home purchase loans for special 
affordable families in the single-family-owner 
market of metropolitan areas for 2005 and 
2006, rising to 18 percent during 2007 and 
2008. The purpose of this subgoal is to 
encourage the GSEs to improve their 
purchases of mortgages for very-low-income 
and minority first-time homebuyers who are 
expected to enter the housing market over the 
next few years. If the GSEs meet the 18- 
percent subgoal, they will be leading the 
primary market by approximately two 
percentage points, based on the income 
characteristics of home purchase loans 
reported in HMDA. HMDA data show that 
special affordable families accounted for an 
average of 16.2 (15.9) percent of single- 
family-owner loans originated in the 
conventional conforming market of 
metropolitan areas between 1999 and 2003 
(2001 and 2003). Loans in the B&C portion 
of the subprime market are not included in 
these averages. As explained in,Appendix D, 
HUD also projected special affordable shares 
for the market for 1999 to 2002 using the new 
2000 Census geography and the new OMB 
specifications. For special affordable loans, 
the 2000-based Census data resulted in 
special affordable shares for the market and 
the GSEs that were similar to the 1990-based 
special affordable shares reported in Section 

_C of this appendix. 

To reach the 18-percent subgoal for 2008, 
Freddie Mac would have to improve its 
performance by 2.4 percentage points over its 
special affordable share of 15.6 percent in 
2003. Fannie Mae would have to improve its 
performance by 0.9 percentage point over its 
market-leading special affordable share of 
17.1 percent in 2003. The approach taken is 
for the GSEs to obtain their leadership 
position by staged increases in the special 
affordable subgoal; this will enable the GSEs 
to take new initiatives in a correspondingly . 
staged manner to achieve the new subgoal 
each year. Thus, the increases in the special 
affordable subgoal are sequenced so that the 
GSEs can gain experience as they improve 
and move toward the new higher subgoal 
targets. 

The subgoal applies only to the GSEs’ 
purchases in metropolitan areas because the 
HMDA-based market benchmark is only 
available for metropolitan areas. HMDA data 
for non-metropolitan counties are not reliable 
enough to serve as a market benchmark. The 
Department is also setting home purchase 
subgoals for the other two goals-qualifying 
categories, as explained in Appendices A and 
B. Sections E.9 and G of Appendix A provide 
additional information on the opportunities 
for an enhanced GSE role in the special 
affordable segment of the home purchase 
market and on the ability of the GSEs to lead 
that market. 

The preamble arid Appendix A discuss in 
some detail the factors that the Department 
considered when setting the subgoal for low- 
and moderate-income loans. Several of the 
considerations were general in nature—for 


example, related to the GSEs’ overall ability 
to lead the single-family-owner market— 
while others were specific to the low-mod 
subgoal. Because the reader can refer to 
Appendix A, this appendix provides a briefer 
discussion of the more general factors. The 
specific considerations that led to the subgoal 
for special affordable loans can be organized 
around the following four topics: 

(1) The GSEs have the ability to lead the 
market. As discussed in Appendix A, the 
GSEs have the ability to lead the primary 
market for single-family-owner loans, which 
is their “‘bread-and-butter” business. Both 
GSEs have been dominant players in the 
home purchase market for years, funding 61 
percent of the single-family-owner mortgages 
financed between 1999 and 2002. Through 
their many new product offerings and their 
various partnership initiatives, the GSEs have. 
shown that they have the capacity to reach 
out to very-low-income and other special - 
affordable borrowers. They also have the staff 
expertise and financial resources to make the 
extra effort to lead the primary market in 
funding single-family-owner mortgages for 
special affordable borrowers. 

(b) GSEs’ Performance Relative to the 
Market. Even though the GSEs have had the 
ability to lead the home purchase market, 
their past-average performance (1993-2003, 
1996-2003, and 1999-2003) has been below 
market levels. During 2003, Fannie Mae 
improved its performance enough to lead the 
special affordable market for home purchase 
loans, but Freddie Mac, although it also has 
improved its performance, continues to lag 
behind the primary market. The subgoals will 
ensure that Fannie Mae maintains and 
further improves its above-market 
performance and that Freddie Mac not only 
erases its current gap with the market but 
also takes a leadership position as well. With 
respect to the GSEs’ historical performance, 
special affordable mortgages accounted for 
13.2 (14.7) percent of Freddie Mac’s 
purchases during 1996-2003 (1999-2003), for 
14.1 (15.1) percent of Fannie Mae’s 
purchases, and for 15.9 (16.2) percent of 
primary market originations (excluding B&C 
loans). The type of improvement needed for 
Freddie Mac to meet this new special 
affordable subgoal was demonstrated by 
Fannie Mae during 2001-2003, as Fannie 
Mae increased its special affordable 
performance from 14.9 percent of its single- 
family-owner business in 2001 to 16.3 
percent in 2002 to 17.1 percent in 2003. 

(3) Disparities in Homeownership and 
Credit Access Remain. There remain 
troublesome disparities in our housing and 
mortgage markets, even after the “revolution 
in affordable lending” and the growth in. 
homeownership that has taken place since 
the mid-1990s. The homeownership rate for 
African-American and Hispanic households 
remains 25 percentage points below that of 
white households. Minority families face 
many barriers in the mortgage market, such 
as lack of capital for down payment and lack 
of access to mainstream lenders (see above). 
Immigrants and minorities—many of whose 
very-low-income levels will qualify them as 
special affordable—are projected to account 
for almost two-thirds of the growth in the 
number of new households over the next ten 


years. As emphasized in Appendix A, 
changing population demographics will 
result in a need for the primary and 
secondary mortgage markets to meet 
nontraditional credit heeds, respond to. 
diverse housing preferences, and overcome 
information and other barriers that many 
immigrants and minorities face. The GSEs 
have to increase their efforts in helping 
special affordable families—but so far they 
have played a surprisingly small role in 
serving minority first-time homebuyers. It is 
estimated that the GSEs accounted for 46.5 
percent of all (both government and 
conventional) home loans originated between 
1999 and 2001; however, they accounted for 
only 14.3 percent of home loans originated 
for African-American and Hispanic first-time 
homebuyers. A subgoal for special affordable 
home purchase loans should increase the 
GSEs’ efforts in important sub-markets such ~ 
as the one for minority first-time 
homebuyers. 

(4) There are ample opportunities for the 


- GSEs to improve their performance. Special 


affordable mortgages are available for the 
GSEs to purchase, which means they can 
improve their performance and lead the 
primary market in purchasing loans for these 
very-low-income borrowers. Sections B, C, 
and I of Appendix A and Section H of 
Appendix D explain that the special 
affordable lending market has shown an 
underlying strength over the past few years 
that is unlikely to vanish (without a ; 
significant increase in interest rates or a 
decline in the economy). The special 
affordable share of the home purchase market 
has averaged approximately 16 percent since 
1996 and annually has been in the 15-17 
percent range. Second, the market share data 
reported in Table A.30 of Appendix A 
demonstrate that there are newly originated 
loans available each year for the GSEs to 
purchase. The GSEs’ purchases of single- 
family owner loans represented 61 percent of 
all single-family-owner loans originated 
between 1999 and 2002, compared with 52 
percent of the special affordable loans that 
were originated during this period. Thus, half 
of the special affordable conforming market 
is not touched by the GSEs. As noted above, 
the situation is even more extreme for special 
sub-markets such the minority first-time 
homebuyer market where the GSEs have only 
a minimal presence. Between 1999 and 2001, 
the GSEs purchased only 33 percent of 
conventional conforming loans originated for 
minority first-time homebuyers, even though 
they purchased 57 percent of all home loans 
originated in the conventional conforming 


market during that period. But also 


important, the GSEs’ purchases under the 
subgoal are not limited to new mortgages that 
are originated in the current calendar year. 
The GSEs can purchase loans from the 
substantial, existing stock of special 
affordable loans held in lenders’ portfolios, 


. after these loans have seasoned and the GSEs 


have had the opportunity to observe their 
payment performance. In fact, based on 
Fannie Mae’s recent experience, the purchase 
of seasoned loans appears to be one useful 
strategy for purchasing goals-qualifying 
loans. 

For the reasons given above, the Secretary 
believes that the GSEs can do more to raise 
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the special affordable shares of the home 
loans they purchase on single-family-owner 
properties. This can be accomplished by 
building on efforts that the enterprises have 
already started, including their new 
affordable lending products aimed at special 
groups such as first-time homebuyers, their 
many partnership efforts, their outreach to 


inner city neighborhoods, their incorporation ~ 


of greater flexibility into their underwriting 
guidelines, and their purchases of seasoned 
CRA loans. A wide variety of quantitative 
and qualitative indicators indicate that the 
GSEs’ have the resources and financial 
strength to improve their special affordable 
performance enough to lead the market. 


4. Size of the Overall Special Affordable 
Mortgage Market 


As detailed in Appendix D, single- family 
and multifamily special affordable mortgages 
are estimated to account for 23-27 percent of 
the dwelling units financed by conventional 
conforming mortgages; in estimating the size 
of the market, HUD used alternative 
assumptions about future economic and 
market affordability conditions that were less 
favorable than those that existed over the 
past several years. HUD is well aware of the | 
volatility of mortgage markets and the 
possible impacts on the GSEs’ ability to meet 
the housing goals. Should conditions change 
such that the goals are no longer reasonable 
or feasible, the Secretary has the authority to 
revise the goals. 


5. The Special Affordable Housing Goal for 
2005-2008 


The Special Affordable Housing Goal for 
2005 is 22 percent of eligible purchases, a 
two percentage point increase over the 
current goal of 20 percent, with the goal 
rising to 23 percent in 2006, 25 percent in 
2007, and 27 percent in 2008. The bonus 
points for small multifamily properties and’ 
owner-occupied 2-4 unit properties, as well 
as Freddie Mac’s Temporary Adjustment 
Factor, will no longer be in effect for goal 
counting purposes. It is recognized that 
neither GSE would have met the 22-percent 
target for 2005 in the past three years. Under 
the new counting rules, Fannis Mae’s special 
affordable performance is estimated to have 
been 18.6 percent in 1999, 21.7 percent in 
2000, 20.1 percent in 2001, 19.4 percent in 
2002, and 20.8 percent in 2003. Fannie Mae 
would have to increase its performance in 
2005 by 1.9 percentage points over its 
average (unweighted) performance of 20.1 
percent over these last five years. By 2008 
this increase relative to average 1999-2003 
performance would be 6.9 percentage points. 
Freddie Mac’s performance is projected to 
have been 17.4 percent in 1999, 20.8 percent 
in 2000, 19.1 percent in 2001, 17.3 percent 
in 2002, and 19.0 percent in 2003. Freddie 
Mac would have to increase its performance 
in 2005 by 3.3 percentage points over its 
average (unweighted) performance of 18.7 
percent over these last five years. By 2008 
this increase relative to average 1999-2002 
performance would be 8.3 percentage points. 
However, GSE goal performance in 2001-03 
was reduced by the heavy refinance wave of 
this period. 

The objective of HUD’s Special Affordable 
Goal is to bring the GSEs’ performance to the 


upper end of HUD’s market range estimate 
for this goal (23-27 percent), consistent with 
the statutory criterion that HUD*should 


consider the GSEs’ ability to lead the market ; 


for each Goal. To enable the GSEs to achieve 
this leadership, the Department is 
establishing modest increases in the Special 
Affordable Goal for 2005, which will increase 
year-by-year through 2008, to achieve the 
ultimate objective for the GSEs to lead the 
market under a range of foreseeable economic 
circumstances by 2008. Such a program of 
staged increases is consistent with the 
statutory requirement that HUD consider the 
past performance of the GSEs in setting the 
Goals. Staged annual increases in the Special 
Affordable Goal will provide the enterprises 
with opportunity to adjust their business 


models and prudently try out business 


strategies, so as to meet the required 2008 
level without compromising other business 
objectives and requirements. 

Section C compared the GSEs’ role in the 
overall market with their role in the special 
affordable market. The GSEs’ purchases 
provided financing for 26,118,927 dwelling 
units, which represented 55 percent of the 
47,551,039 single-family and multifamily 
units that were financed in the conventional 
conforming market between 1999 and 2002. 
However, in the special affordable part of the 
market, the 5,103,186 units that were 
financed by GSE purchases represented only 
41 percent of the 12,413,759 dwelling units 
that were financed in the market. Thus, there 
appears to be ample room for the GSEs to 
improve their performance in the special 
affordable market. In addition, there are 
several market segments (e.g., first-time 
homebuyers) that would benefit from a 
greater secondary market role by the GSEs, 
and special affordable borrowers are 
concentrated in these markets. 


6. Multifamily Special Affordable Subgoals 


Based on the GSEs’ past performance on 
the special affordable muitifamily subgoals, 
and on the outlook for the multifamily 
mortgage market, HUD is establishing that 
these subgoals be retained and increased for 
the 2005-2008 period. Unlike the overall 
goals, which are expressed in terms of 
minimum goal-qualifying percentages of total 
units financed, these subgoals for 2001-03 
and in prior years have been expressed in 
terms of minimum dollar volumes of goal- 
qualifying multifamily mortgage purchases. 
Specifically, each GSE’s special affordable 
multifamily subgoal is currently equal to 1.0 
percent of its average total (single-family plus 
multifamily) mortgage volume over the 1997— 
99 period. Under this formulation, in October 
2000 the subgoals were set at $2.85 billion 
per year for Fannie Mae and $2.11 billion per 
year for Freddie Mac, in each of calendar 
years 2001 through 2003. These represented 
increases from the goals for 1996-2000, 
which were $1.29 billion annually for Fannie 
Mae and $0.99 billion annually for Freddie 
Mac. These subgoals are also in effect for 
2004. 

HUD’s Determination. The multifamily 
mortgage market and both GSEs’ multifamily 
transactions volume grew significantly over 
the 1993-2003 period, indicating that both 
enterprises have provided increasing support 
for the multifamily market, and that they 


have the ability to continue to provide 
further support for the market. 

Specifically, Fannie Mae’s total eligible 
multifamily mortgage purchase volume 
increased from $4.6 billion in 1993 to $12.5 
billion in 1998, and then jumped sharply to 
$18.7 billion in 2001 and $18.3 billion in 
2002, and $33.3 billion in 2003. Its special 
affordable multifamily mortgage purchases 
followed a similar path, rising from $1.7 
billion in 1993 to $3.5 billion in 1998 and 
$4.1 billion in 1999, and also jumping 
sharply to $7.4 billion in 2001 and $7.6 
billion in 2002 and $12.2 billion in 2003. As 
a result of its strong performance, Fannie 
Mae’s purchases have been at least twice its 
minimum subgoal in every year since 1997— 
247 percent of the subgoal in that year, 274 
percent in 1998, 315 percent in 1999, 294 
percent in 2000, and, under the new higher 
subgoal level, 258 percent in 2001, 266 
percent in 2002, and 426 percent in 2003. 

Freddie Mac’s total eligible multifamily 
mortgage purchase volume increased even 
more sharply, from $0.2 billion in 1993 to 
$6.6 billion in 1998, and then jumped 
sharply in 2001 to $11.8 billion and $13.3 
billion in 2002, and $21.5 billion in 2003. Its 
special affordable multifamily mortgage 
purchases followed a similar path, rising 
from $0.1 billion in 1993 to $2.7 billion in 
1998, and also jumping sharply to $4.6 
billion in 2001 and $5.2 billion in 2002, and 
$8.8 billion in 2003. As a result of its strong 
performance, Freddie Mac’s purchases have 
also been at least-twice its minimum subgoal 
in every year since 1998—272 percent of the 
subgoal in that year, 229 percent in 1999, 243 
percent in 2000, and, under the new higher 
subgoal level, 220 percent in 2001, 247 
percent in 2002, and 417 percent in 2003. 

The Special Affordable Housing 
Multifamily Subgoals set forth in this rule are 
reasonable and appropriate based on the 
Department’s analysis of this market, The 
Department’s decision to retain the 
multifamily subgoal is based on the fact that 
HUD’s analysis indicates that multifamily 
housing still serves the housing needs of 
lower-income families and families in low- 
income areas to a greater extent than single- 
family housing. By retaining the multifamily 
subgoal, the Department ensures that the 
GSEs continue their activity in this market, 
and that they achieve at least a minimum 
level of special affordable multifamily 
mortgage purchases that are affordable to 
lower-income families. The Department 
establishes each GSE’s special affordable 


‘multifamily subgoal as 1.0 percent of its 


average annual dollar volume of total (single- 


family and multifamily) mortgage purchases 


over the 2000-2002 period. In dollar terms, 
the Department's subgoal is $5.49 billion per 
year in special affordable multifamily 
mortgage purchases for Fannie Mae, and 
$3.92 billion per year in special affordable 
multifamily mortgage purchases for Freddie 
Mac. These subgoals would be less than 
actual special affordable multifamily 
mortgage purchase volume in 2001-2003 for 
both GSEs; thus the Department believes that 
they would be feasible for the 2005-2008 
period. 

Some commenters advocated increasing 
the special affordable multifamily subgoals 
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from the levels in the rule. In light of the high 
levels of such purchases by both GSEs in 
2003; HUD considered raising these pengesis, 
but decided not to do so because HUD 
believes that the overall special affordable 
goals established in this final rule will 
provide sufficient incentives for the GSEs to 
play a major role in the special affordable 
multifamily mortgage market, and that in all 
likelihood they will continue to exceed these 
subgoals by significant margins for 2005-08. 


7. Conclusion 


HUD has determined that the Special 
Affordable Housing Goal in this rule 
addresses national housing needs within the 
income categories specified for this goal, 
while accounting for the GSEs’ past 
performance in purchasing mortgages 
meeting the needs of very-low-income 
families and low-income families in low- 
income areas. HUD has also considered the 
size of the conventional mortgage market 
serving very-low-income families and low- 
income families in low-income areas. 
Moreover, HUD has considered the GSEs’ 
ability to lead the industry as well as their 
financial condition. HUD has determined 
that a Special Affordable Housing Goal of 22 
percent in 2005, 23 percent in 2006, 25 
percent in 2007, and 27 percent in 2008 is 
both necessary and achievable. HUD has also 
determined that a multifamily special 
affordable subgoal for 2005-2008 set at 1.0 
percent of the average of each GSE’s 
respective dollar volume of combined 
(single-family and multifamily) 1999-2002 
mortgage purchases in is both necessary and 
achievable. Finally, HUD is establishing a 
subgoal of 17 percent for the GSEs’ purchases 
of single-family-owner mortgages that qualify 
for the special affordable goal and are 
originated in metropolitan areas, for 2005, 
with this subgoal remaining at 17 percent in 
2006, then rising to 18 percent in both 2007 
and 2008. The Secretary has considered the 
GSEs’ ability to lead the industry as well as 
. the GSEs’ financial condition. The Secretary 
has determined that the goals, the 
multifamily subgoals, and the single-family- 
owner subgoals are necessary and 
appropriate. 


Appendix D—Estimating the Size of the 
Conventional Conforming Market for 
Each Housing Goal . 


A. Introduction 


In establishing the three housing goals, the 
Secretary is required to assess, among a 
number of factors, the size of the 
conventional market for each goal. This 
appendix explains HUD’s methodology for 
estimating the size of the conventional 
market for each of the three housing goals. 
Following this overview, Section B 
summarizes the main components of HUD’s 
market-share model and identifies those 
parameters that have a large effect on the 
relative market shares. Sections C and D 
discuss two particularly important market 
parameters, the size of the multifamily 
market and the share of the single-family 
mortgage market accounted for by single- 
family rental properties. Section E provides 
a more systematic presentation of the model’s 
equations and main assumptions. Sections F, 


G, and H report HUD’s estimates for the Low- 
and Moderate-Income Goal, the Underserved 
. Areas Goal, and the Special Affordable 
Housing Goal, respectively. 

HUD received numerous comments on the 
proposed rule relating to its market 
methodology and the size of its market ranges 
for each of the three goals. These comments, 
and HUD’s responses to them, are discussed 
throughout this appendix. 

In developing this final rule, HUD has 
followed the same basic approach that it 
followed in the last two GSE final rules and 
the recent GSE proposed rule. HUD has 
carefully reviewed existing information on 
mortgage activity in order to understand the 
weakness of various data sources and has 
conducted sensitivity analyses to show the 
effects of alternative parameter assumptions. 
HUD is well aware of uncertainties with 
some of the data and much of this appendix 
is spent discussing the effects of alternative 
assumptions about data parameters and 
presenting the results of an extensive set of 
sensitivity analyses, many of the latter being 
directly related to comments received on the 
proposed rule. 

In an earlier critique of HUD’s market share 
model, Blackley and Follain (1995, 1996) . 
concluded that conceptually HUD had 
chosen a reasonable approach to determining 
the size of the mortgage market that qualifies 
for each of the three housing goals.? Blackley 
and Follain correctly note that the challenge 
lies in getting accurate estimates ofthe _ 
model’s parameters. In their comments on 
the 2000 Proposed GSE Rule, both Fannie 
Mae and Freddie Mac stated that HUD’s 
market share model (outlined in Section B 
below) was a reasonable approach for 
estimating the goals-qualifying (low-mod, 
special affordable, and underserved areas) 
shares of the mortgage market. Freddie Mac 
stated: 


We believe the Department takes the correct 
approach in the Final rule by examining 
several different data sets, using alternative 
methodologies, and conducting sensitivity 
analysis. We applaud the Department’s 
general approach for addressing the 
empirical challenges.2 


& 
Similarly, Fannie Mae stated that “HUD has 


developed a reasonable model for assessing 
the size of the affordable housing market.” 3 


1 Dixie M. Blackley and James R. Follain, “A 
Critique of the Methodology Used to Determine 
Affordable Housing Goals for the Government 


Sponsored Housing Enterprises,’ unpublished 
report prepared for Office of Policy Development 
and Research, Department of Housing and Urban 
Development, October 1995; and “HUD’s Market 
Share Methodology and its Housing Goals for the 
Government Sponsored Enterprises,” unpublished 
paper, March 1996. 

2 See Freddie Mac, “Comments on Estimating the 
Size of the Conventional Conforming Market for 
Each Housing Goal: Appendix III to the Comments 


~ of the Federal Home Loan Mortgage Corporation on 


‘HUD’s Regulation of the Federal National Mortgage 
Association (Fannie Mae) and the Federal Home 
Loan Mortgage Corporation (Freddie Mac)’’, May 8, 
2000, page 1. 

3 See Fannie Mae, “Fannie Mae’s Comments on 
HUD’s Regulation of the Federal National Mortgage 
Association (Fannie Mae) and the Federal Home 
Loan Mortgage Corporation (Freddie Mac)’, May 8, 
2000, page 53. 


‘However, in their comments on the 
proposed rule, both GSEs criticized HUD’s 
implementation of its market methodology.* 
As noted above, their major criticisms and 
HUD’s responses to their criticisms can be 
found throughout this appendix. HUD 
recognizes that there is no single, perfect data 
set for estimating the size of the affordable 
lending market and that available data bases 
on different sectors of the market must be 
combined in order to implement its market 
share model (as outlined in Section B below). 
As this appendix will show, HUD has 
carefully combined various mortgage market 
data bases in a manner which draws on the 
strength of each in order to implement its 
market methodology and to arrive at a 
reasonable range of estimates for the three 
goals-qualifying shares of the mortgage 
market. In this appendix, HUD demonstrates 
the robustness of its market estimates by 
reporting the results of numerous sensitivity 
analyses that examine a range of assumptions 
about the relative importance of the rental 
and owner markets and the goals-qualifying 
shares of the owner portion of the mortgage 
market. 

This appendix reviews in some detail 
HUD’s efforts to combine information from 
several mortgage market databases to obtain 
reasonable values for the model’s parameters. 
The next section provides an overview of 
HUD’s market share model. 


_ B. Overview of HUD’s Market Share 


Methodology 
1. Definition of Market Share 


The size of the market for each housing 
goal is one of the factors that the Secretary 
is required to consider when setting the level 
of each housing goal.° Using the Low- and 
Moderate-Income Housing Goal as an 
example, the market share in a particular 
year is defined as follows: 

Low- and Moderate-Income Share of 
Market: The number of dwelling units 
financed by the primary mortgage market in 
a particular calendar year that are occupied 
by (or affordable to, in the case of rental 


units) families with incomes equal to or less 


than the area median income divided by the 
total number of dwelling units financed in 
the conforming conventional primary 
mortgage market. 

There are three important aspects to this 
definition. First, the market is defined in _ 
terms of “dwelling units” rather than, for 


4 See Freddie Mac, “Comments of the Federal 
Home Loan Mortgage Corporation on HUD’s 
Proposed Housing Goals for the Federal National 
Mortgage Association (Fannie Mae) and the Federal 
Home Loan Mortgage Corporation (Freddie Mac) for 
the Years 2005-2008 and Amendments to HUD’s 
Regulation of Fannie Mae and Freddie Mac,” July 
16, 2004; and Fannie Mae, “Fannie Mae’s 
Comments on HUD’s Proposed Housing Goals for 
the Federal National Mortgage Association (Fannie 
Mae) and the Federal Home Loan Mortgage 
Corporation (Freddie Mac) for the Years 2005-2008 
and Amendments to HUD’s Regulation of Fannie 
Mae and Freddie Mac,” July 16, 2004. 


5 Readers not interested in this overview may 
want to proceed to Section C, which begins the 
market analysis by examining the size of the 
multifamily market. 

6 Sections 1332(b)(4), 1333(a)(2), and 1334(b)(4). 
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example, “value of mortgages” or ‘“‘number of 
properties.” Second, the units are ‘‘financed”’ 
units rather than the entire stock of all 
mortgaged dwelling units; that is, the market- 
share concept is based on the mortgage flow 
in a particular year, which will be smaller _ 
than total outstanding mortgage debt. Third, 
the low- and moderate-income market is 
expressed relative to the overall conforming 
conventional market, which is the relevant 
market for the GSEs.” The low- and 
moderate-income market is defined as a 
percentage of the conforming market; this 
percentage approach maintains consistency 
with the method for computing each GSE’s 
performance under the Low- and Moderate- 
Income Goal (that is, the number of low- and 
moderate-income dwelling units financed by 
GSE mortgage purchases relative to the 
overall number of dwelling units financed by 
GSE mortgage purchases). 


7 So-called “jumbo” mortgages, greater than 
$333,700 in 2004 for 1-unit properties, are excluded 
in defining the conforming market. There is some 
overlap of loans eligible for purchase by the GSEs 
with loans insured by the FHA and guaranteed by 
the Veterans Administration. 


2. Three-Step Procedure 


Ideally, computing the low- and moderate- 
income market share would be 
straightforward, consisting of three steps: 

Step 1: Projecting the market shares of the 
four major property types included in the 
conventional conforming mortgage market, 
ie— 

(a) Single-family owner-occupied dwelling 
units (SF—O units); 

(b) Rental units in 2—4 unit properties 
where the owner occupies one unit (SF 2-4 
units); ® 

(c) Rental units in one-to-four unit 
investor-owned properties (SF Investor 
units); and, 

(d) Rental units in multifamily (5 or more 
units) properties (MF units).9 

Step 2: Projecting the “goal percentage’ for 
each of the above four property types (for 
example, the ‘‘Low- and Moderate-Income 
Goal percentage for single-family owner- 


® The owner of the SF 2-4 property is counted in 
(a). 

° Property types (b), (c), and (d) consist of rental 
units. Property types (b) and (c) must sometimes be 
combined due to data limitations; in this case, they 
are referred to as “single-family rental units” (SF— 
R units). 


occupied properties’’ is the percentage of 
those dwelling units financed by mortgages 
in a particular year that are occupied by 
households with incomes below the area 
median). 

Step 3: Multiplying the four percentages in 
(2) by their corresponding market shares in 
(1), and summing the results to arrive at an 
estimate of the overall share of dwelling units 
financed by mortgages that are occupied by 
low- and moderate-income families. 

The four property types are analyzed 
separately because of their differences in 
low- and moderate-income occupancy. 
Rental properties have substantially higher 
percentages of low- and moderate-income 
occupants than owner-occupied properties. 
This can be seen in the top portion of Table 
D.1, which illustrates Step 3’s basic formula 
for calculating the size of the low- and 
moderate-income market.?° In this example, 
low- and moderate-income dwelling units are- 
estimated to account for 53.9 percent of the 
total number of dwelling units financed in 
the conforming mortgage market. 


10 The property shares and low-mod percentages 
reported here are based on one set of model 
assumptions; other sets of assumptions are 
discussed in Section E. 
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Table D.1 


Illustration of Market Share Calculations | 


Property Type 


Low- and Moderate-Income Market 


(Step 1) 
Share of Market 
(Percent) 


(Step 2) 
Low-Mod Share 
(Percent) 


(Step 3) 
Multiply (1) x (2) 
(Percent) 


(a) SF-Owner 
(b) SF-2-4 Rental 
(c) SF Investor 
(d) MF 


Total Low-Mod Market 


74.5 
1.5 
9.0 

15.0 


100.0 


32.8 

1.4 

- 8.1 
13.5 


55.8 


Property Type 


Underserved Areas Market! 


(Step 1) 
Share of Market 
(Percent) 


(Step 2) 
Underserved Areas 
Share (Percent) 


(Step 3) 
Multiply (1) x (2) 


(a) SF-Owner 
(b) SF-2-4 Rental 
(c) SF Investor 
(d) MF 


Total Underserved Areas Market 


74.5 
1.5 
9.0 

15.0 


100.0 


(Percent) 


27.0 
42.5 
42.5 
48.0 


20.1 
0.6 
3.8 
72 


31.7 


' This example assumes a 1990-Census-based definition’ of underserved areas. As discussed in section G, 
underserved areas in terms of 2000 Census geography increases the "underserved area shares" in step 2 by 


about six percentage points. 


To examine the other housing goals, the 
“goal percentages” in Step 2 would be 
changed and the new “goal percentages” 
would be multiplied by Step 1’s property 
distribution, which remains constant. For 
example, the Underserved Areas Goal 11 
would be derived as illustrated in the bottom 
portion of Table D.1. In this example, units 
eligible under the Underserved Areas Goal 
are estimated to account for 31.4 percent of 
the total number of dwelling units financed 
in the conforming mortgage market.12 


3. Data Issues 


Unfortunately, complete and consistent 
mortgage data are not readily available for 
carrying out the above three steps. A single 


11 This goal will be referred to as the 
“Underserved Areas Goal”. 

12 The example in Table D.1 is based on 1990 
Census tract geography. As explained in Section G, 
switching to 2000 Census tract geography 
(scheduled for 2005) increases the underserved 
areas market share by approximately five 
percentage points. 


data set for calculating either the property 
shares or the housing goal percentages does 
not exist. However, there are several major 
data bases that provide a wealth of useful 
information on the mortgage market. HUD 
combined information from the following 
sources: the Home Mortgage Disclosure Act 


(HMDA) reports, the American Housing 


Survey (AHS), HUD’s Survey of Mortgage 
Lending Activity (SMLA), the Gensus 


~ Bureau’s AHS-based Property Owners and 


Managers Survey (POMS), and the Census 
Bureau’s recent 2001 Residential Finance 
Survey (RFS). In addition, information on the 
mortgage market was obtained from the 
Mortgage Bankers Association, Fannie Mae, 
Freddie Mac and other organizations. 
Property Shares. To derive the property 
shares, HUD started with forecasts of single- 
family mortgage originations (expressed in 
dollars). These forecasts, which are available 
from the GSEs and industry groups such as 
the Mortgage Bankers Association, do not 
provide information on conforming 
mortgages, on owner versus renter mortgages, 
or on the number of units financed. Thus, to 


estimate the number of single-family units 
financed in the conforming conventional 
market, HUD had to project certain market 
parameters based on its judgment about the 
reliability of different data sources. Sections 
D and E report HUD’s findings related to the 
single-family market. 

Total market originations are obtained by 
adding multifamily originations to the single- 
family estimate. Because of the wide range of 
estimates available, the size of the 
multifamily mortgage market turned out to be 
one of the most controversial issues raised 
during the initial rule-making process during 
1995; this was also an issue that the GSEs 
focused on in their comments on the 2000 
final rule and their comments on the 2004 
proposed GSE rule. Because most renters 
qualify under the Low- and Moderate-Income 
Goal, the chosen market size for multifamily 
can have a substantial effect on the overall 
estimate of the low- and moderate-income 
market (as well as on the estimate of the 
special affordable market). Thus, it is 
important to consider estimates of the size of 
the multifamily market in some detail, as 


| 
3 oO | 

44.0 
90.0 

90.0 

90.0 

| 
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Section C does. In addition, given the 
uncertainty surrounding estimates of the 
multifamily mortgage market, it is important 
to consider a range of market estimates, as 
Sections F-H do. 

Goal Percentages. To derive the goal 
percentages for each property type, HUD 
relied heavily on HMDA, AHS, POMS and 
RFS data. For single-family-owner 
originations, HMDA provides comprehensive 
information on borrower incomes and census 
tract locations for metropolitan areas. 
Unfortunately, it provides no information on 
the incomes of renters living in mortgaged 
properties (either single-family or 
multifamily) or on the rents (and therefore 
the affordability) of rental units in mortgaged 
‘properties. The AHS, however, does provide 
a wealth of information on rents and the 
affordability of the outstanding stock of 
single-family and multifamily rental 
properties. An important issue here concerns 
whether rent data for the stock of rental 
properties can serve as a proxy for rents on 
newly-mortgaged rental properties. During 
the 2000 rule-making process, POMS data 
were used to examine the rents of newly- 
mortgaged rental properties; thus, the POMS 
data supplements the AHS data. The recently 
released RFS provides information on 
property shares (e.g., the relative importance 
of rental versus owner properties) and several 
other important parameters in HUD’s market 
model. The data base issues as well as other 
technical issues related to the goal 
percentages (such as the need to consider a 
range of mortgage market environments) are 
discussed in Sections F, G, and H, which 
_ present the market share estimates for the 
Low- and Moderate-Income Goal, the 
Underserved Areas Goal, and the Special 
Affordable Goal, respectively. 


4. Conclusions 


HUD is using the same basic methodology 
for estimating market shares that it used in 
its 1995 and 2000 final rules and its 2004 
proposed rule. As demonstrated in the 
remainder of this appendix, HUD has - 
attempted to reduce the range of uncertainty 
around its market estimates by carefully 
reviewing all known major mortgage data 
sources, by considering comments on the 
2004 proposed rule, and by conducting 
numerous sensitivity analyses to show the 
effects of alternative assumptions. Sections C, 
D, and E report findings related to the 
property share distributions called for in Step 
1, while Sections F, G, and H report findings 
related to the goal-specific market parameters 
called for in Step 2. These latter sections also 
report the overall market estimates for each 
housing goal calculated in Step 3. 

In considering the levels of the goals, HUD 
carefully examined comments by the GSEs 
and others on the methodology used to 
establish the market share for each of the 
goals. Based on that thorough evaluation, as 
well as HUD’s additional analysis for this 
final rule, HUD concludes that its basic 
methodology is a reasonable and valid 
approach to estimating market shares. As in 
the past, HUD recognizes the uncertainty 
regarding some of these estimates, which has 
led the Department to undertake a number of 
sensitivity and other analyses to reduce this 
uncertainty and also to provide a range of 


market estimates (rather than precise point 


estimates) for each of the housing goals. 


C. Size of the Conventional Multifamily 
Mortgage Market 13 


This Section.C differs from the version 
published in the May 3, 2004, Proposed Rule” 
in the following ways: The estimates from the 
“HUD New” and “Flow of Funds” methods . 
discussed below in parts 2 and 3 have been 
updated through 2003, and responses to 
comments received on those methods have 
been added to those sections. The part titled 
“Most Likely Range” has been revised in 
light of the 2003 estimates and comments 
received. The discussion of ‘‘Loan Amount 
per Unit,” part 5, has been revised in 
response to comments and to newly available 
data from the GSEs and the 2003 American 
Housing Survey. The multifamily mix 
discussion, part 6, has been revised in 
accordance with other changes. Section C.7 
has been added on the multifamily mix as 
estimated from the newly released 2001 
Residential Finance Survey (RFS). Lastly, 
Section C.8 discusses the multifamily mixes 
that will be examined in HUD’s projection 
model for 2005-2008. Other than these 
changes and minor editorial corrections, the 
text in this section is identical to that in the 
Proposed Rule published May 3, 2004. 
Changes to Tables D.2 through D.5 are noted 
in the text and table notes. The old Table D.5 
is now D.5a and Tables D.5b and D.5c have 
been added. 

This section provides estimates of (a) the 
annual dollar volume of conventional 
multifamily mortgage originations and (b) the 
annual average loan amount per unit 
financed. The estimates build on research 
reported in the Final Rule on HUD’s 
Regulation of Fannie Mae and Freddie Mac 
as published in the Federal Register on 
October 31, 2000, especially in Appendix D. 
That material from the 2000 Rule will not be 
repeated here but will be referenced or 
summarized where appropriate. 

This section uses the information on dollar 
volume of multifamily originations and 
average loan amounts to estimate the number 
of multifamily units financed each year as a 
percentage share of the total (both single- 
family and multifamily) number of dwelling 
units financed each year. This percentage 
share, called the ‘‘multifamily mix’, is an 
important parameter in HUD’s projection 
model of the mortgage market for 2005-08 
(see Section C.8 below) 

Estimating this “multifamily mix” is 
important because relative to its share of the 
overall housing market, the multifamily 
rental sector has disproportionate importance 
for the housing goals established for Fannie 
Mae and Freddie Mac. This is because most 
multifamily rental units are occupied by 
households with low or moderate incomes. 
Between 1999 and 2002, for example, the 
GSEs purchased mortgages on approximately 
26.1 million housing units, of which only 9.5 
percent were multifamily rental units. 
However, of the GSEs’ purchases qualifying 
as mortgages on low- and moderate-income 
housing during this period, 18 percent of the 


13 This section is based on analysis by Jack 
Goodman under contract with the Urban Institute. 


units financed were multifamily rental units. 
Of the GSEs’ purchases qualifying as special 
affordable mortgages during this period, 25 
percent of the units financed were 
multifamily rental units. 

The methods used in the 2000 Rule for 
estimating the size of the multifamily 
mortgage market and related variables were 
the product of extensive research by HUD 
and review by interested parties. The 
approach here is first to extend those 
estimates through 2002 using the same 
methods as in the 2000 Rule, and then to. 
present-alternative methods, along with 


_commentary. 


1. Data Sources 


The data sources available for estimating 
the size of the multifamily mortgage market 
are more limited in scope and timeliness | 
than was the case for the 2000 Rule. Among 
the key sources described in detail in the 
2000 Rule, the following are now less useful: 

Survey of Mortgage Lending Activity. This 
survey has been discontinued; estimates are 
available only through 1997. 

Residential Finance Survey: The 1991 
Residential Finance Survey (RFS) is now 13 
years out of date. (See Section C.7 for results 
from the 2001 RFS.) 

Urban Institute Statistical Model: This 
model, developed in 1995 and calibrated 
using data from 1975-1990, is now even 
further removed from its calibration period 
and probably captures current market 
conditions less accurately. - 

Estimates from the GSEs: As part of their 
comments on the proposed 2000 Rule, 
Fannie Mae and Freddie Mac shared with 
HUD their own estimates of the size of the 
multifamily mortgage market. 


Fortunately, several key sources are available 
with the timeliness and quality comparable 
to the sources used during development of 
the 2000 Rule. These sources are: The Home 
Mortgage Disclosure Act (HMDA); activity 
reports submitted to HUD and the Office of 
Federal Enterprise Oversight (OFHEO) by 
Fannie Mae and Freddie Mac; non-GSE 
mortgage-backed security issuance from the 
Commercial Mortgage Alert database; and 
multifamily mortgage activity by life 
insurance companies, as estimated by the 
American Council of Life Insurers (ACLI). 
For background information on each of these 
sources, readers are referred to Appendix D 
of the 2000 Rule. 


2. Estimates Based on ““HUD New” 
Methodology 


In the 2000 Rule, HUD developed a new 
methodology for estimating aggregate 
multifamily conventional loan originations. 
The method, here labeled “HUD New”, was 
developed to make full use of the available 
data, and in particular the four sources listed 
above, which encompass most of the 
multifamily mortgage market. 

The advantages of HUD New are that it 
provides reasonably complete coverage of the 
market, produces those estimates within nine 
months of the end of the year, generally 
includes only current originations and avoids 
double counting. The main disadvantage of 
HUD New is that it produces a lower bound 
estimate. Some loan originators are missed, 
including pension funds, government entities 
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at the federal, state, and local levels, real sensitivity analysis can be performed to show The estimates from HUD New are 
estate investment trusts, and some mortgage the effects of different multifamily presented in Table D.2. This table is the 
bankers. Also, excluded are loans made by origination volumes on the goals qualifying counterpart of Table D.5 in the 2000 Rule. 
private individuals and partnerships. In market estimates (see Sections F-H).Due to — The historical years have two columns each, 
addition to these exclusions, estimates from the reasonableness of the HUD New one for the estimates presented in the 2000 
the covered lenders require some judgmental approach, the value of maintaining 
adjustments to conform to the definitions and Continuity in estimation methods, and the Mecaial thi . y 
time intervals of HUD New. ~ fact that no data has become available in the  PTOCUCeG as pert of this research. Footnotes 
Despite these limitations, HUD New is one _ past few years that would argue for to the table provide more complete _ 
sound way to estimate the size of the modifying HUD New, it is used here forthe descriptions of the components. Additional 
multifamily conventional mortgage market. baseline estimate of the size of the background on the calculations is provided 
Although the method requires unavoidable  _ conventional multifamily mortgage market in in the 2000 Rule (Appendix D, Section C). 
judgment calls on which analysts may differ, 2000, 2001, 2002 and 2003. BILLING CODE 4210-27-P 
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The revisions to the historical estimates 
(i.e., those in the 2000 Final Rule) result from 
both revisions to some of the input data and 
recalculations. For the years 1995 through 
1998, the revisions are small for the estimates 
of total originations. The only one of note is 
a 5 percent upward revision to the estimate 
for 1995, prompted by a recalculation of the 
entry for life insurance companies. The 
revision to 1999 is larger, and results mostly 
from the substitution of the actual HMDA 
results for that year for the projected value 
used in the 2000 Rule. Surprisingly, the 
revised estimate for 2000 based on complete 
data for that year only varies slightly from the 
projection made at the time of the 2000 Rule. 
Most of the historical estimates produced in 
2000 can be replicated or closely 

approximated, including those for Fannie 
and Freddie, CMBS, HMDA, and life 
insurance companies. The replicability of the 
CMBS figures is especially important, in light 
of all the selection criteria and hand 
calculations required to generate those 
estimates from the CMBS database. (In the 
2000 Rule, the estimates for Freddie Mac and 
CMBS originations in 1997 appear to have 
been switched, and the revised estimates 
make this correction.) 

The revised figures for 1999 and 2000 
indigate that total conventional originations 
dropped 8 percent in 1999 from 1998’s very 
strong level and another 13 percent in 2000. 
However, the HUD New estimate indicates 
that total conventional originations then 
jumped 40 percent in 2001 and further 
increased 15 percent in 2002. Judging from 
Survey of Mortgage Lending Activity 
estimates since 1970, the 2002 number is a 
new record high. For 2002, most of the 
increased volume is due to increases by 
HMDA lenders and life insurance companies. 

One possible concern is that the significant 
increase in the HMDA number in 2002 was 
caused by the FFIEC relaxing its eligibility 
requirements between 2001 and 2002. This 
concern turns out to be unfounded. The 
FFIEC actually raised its eligibility 
requirements. The level of assets required by 
FFIEC to be reported to HMDA increased 
from $31 million in 2001 to $32 million in 
2002. In addition, the number of HMDA 
reporters decreased from 7,771 in 2001 to 
7,638 in 2002. 

Compared with the version of Table D.2 in 
the Proposed Rule of May 3, 2004, the 
version here updates the estimates through 
2003 and revises the 2001 and 2002 estimates 
slightly in response to newly available data. 
The data for 2003 point to a large, broad- 
based increase in the volume of multifamily 


lending. Total conventional originations, 
estimated at $89 billion, are up 32 percent 
from 2002, easily reaching a new record high. 
A large increase was observed in each of the 
five market segments listed in Table D.2. 

Several organizations commented on the 
HUD.New method. Fannie Mae says it 
involves double counting of originations. 
However, the one example they offer— 
between life insurance company data and 
CMBS data—should not be subject to double 
counting because securitizations by life 
insurance companies are deleted from the 
CMBS totals, as noted in Table D.2 and in 
documentation included in the 2000 Rule. 
Freddie Mac, through its contractor, uses an 
approach similar to HUD New but uses 
different data sources. Inadequate details are 
provided on the tabulations and judgments 
applied to evaluate the method. Lastly, MBA 
expresses a preference for the estimates ~ 
provided by HUD New and says, without 
providing detail, that estimates developed by 
their consultants are similar to those 
presented in HUD New. 

The comments received fail to note the 
point made repeatedly in the proposed rule 
text that the HUD New estimates are lower 
bounds on the volumes of originations. While 
HUD New is characterized in the proposed 
tule as providing ““* * * the baseline 
estimate of the size of the conventional 
multifamily mortgage market * * *”, other 
language in the rule makes clear that 
“baseline” is used in the sense of “starting 
point.”’ For example, the proposed rule also 
states that ‘“* * * unavoidable gaps in 
coverage make the resulting HUD New 
figures lower-bound estimates of actual 
originations rather than best ‘point’ 
estimates” (p. 24450). 


3. An Alternative Method 


The HUD New method makes use of all the 
available sources of data on individual 
origination sources in attempting to estimate 
total conventional mortgage originations. 
However, as discussed in the 2000 Rule and 
summarized above, unavoidable gaps in 
coverage make the resulting HUD New 
figures lower-bound estimates of actual 
originations rather than best “‘point”’ 
estimates. In addition, even for those loans 
that are available, certain assumptions must 
be made to convert the available data into 
estimates corresponding to the desired 
definition and time periods. An alternative to 
the bottom-up approach of HUD New avoids 
some of the data problems. The Federal 
Reserve’s Flow of Funds accounts provide 
the most complete and timely set of estimates 


_of multifamily mortgage credit. The Flow of | 


Funds statistics refer to net changes in credit 
outstanding rather than gross originations. 
Specifically, balance sheet estimates of 
mortgage assets of lenders are used to ‘ 
produce estimated changes in holdings of 
mortgages over time. An alternative label for 
the resulting time series is “net change in 
mortgage debt outstanding.”’ 

The historical relationship between gross 
originations and net change can be used to 
estimate recent origination volume. Separate 
information on FHA multifamily activity can 
be used to convert the total originations to 
estimates of only conventional originations. 
The Flow of Funds method that is described 
in this section will be called “FoF-based.”’ 

Flow of Funds estimates of mortgage debt 
outstanding are based on data from sources 
of varying accuracy and timeliness. Bank and 
thrift institution holdings, taken from 
regulatory filings, are by all accounts highly 
accurate, as are those from the government 
sponsored agencies and direct Federal 
government holdings. The private MBS data 
and the life insurance company figures, both 
taken from Wall Street sources, are also 


_ thought to be reasonably accurate. Less 


accurate are the estimates of loans made by 
private individuals and certain institutions, 
for which comprehensive data on loans 
outstanding is provided only once every ten 
years, through the Residential Finance 
Survey. Fortunately, the depository 
institutions, GSEs, and mortgage-backed 
securities account for the bulk of all holdings 
of mortgage debt (approximately 72 percent, 
according to the Flow of Funds estimates for 
year-end 2001). Thus, most of the Flow of 
Funds data are from highly accurate sources. 

The net change in mortgage debt 
outstanding in any year is the lower bound 
on originations. This is because the net 
change is defined as originations less the sum 
of principal repayments and charge offs. 
Historically loan originations have exceeded 
the net change by a considerable margin in 
both the multifamily and single-family 
markets. There are several reasons why the 
relationship of originations to net change 
differs between the multifamily and single- 
family sectors, but the basic principles apply 
to both sectors. 

Table D.3 presents the annual estimates 
from the Flow of Funds. Also shown are tlte 
estimates of multifamily conventional 
originations as published in Table D.10 from 
the 2000 rule, and FHA originations from 
HUD administrative records. 
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The ratio of mortgage originations to net 
change should be positively correlated with 
the proportion of total originations that are 
refinancings, for which the net change in 
mortgage debt would be-expected to be low 
relative to that on loans taken out in 
connection with a property acquisition. (This 
is the pattern observed in the single-family — 
mortgage market.) Refinancings, in turn, 
would be expected to be prevalent relative to 
purchase loans at times when interest rates 
are low relative to their recent past. 

The historical evidence generally supports 
this expectation regarding the relationship of 
originations to net lending. As shown in 
Table D.3, total originations have been 
highest relative to net change when interest 
rates have been low relative to their recent , 
past. [Note: Columns A1, B1, Ci, and D1 are 
the figures appearing in the Proposed Rule 
version of this table. Owing to extensive 
revisions to the input data, new columns 
with the revised inputs and calculated values 
have been added to facilitate comparisons. 
These revised figures appear in Columns A2, 
B2, C2, and D2.] The ten-year Treasury yield, 
a common benchmark for pricing multifamily 
mortgages, has generally trended down since 
1990. The early 1990s were all marked by 
high originations relative to net change, and 
these were also years in which interest rates 
were particularly low relative to their trailing 
five-year averages. In 1996 and 1997, by 
contrast, originations were less high relative 
to net change, and these were years in which 
interest rates were only slightly lower than 
their five-year trailing averages. In-estimating 
conventional originations for 1999-2002, the 
1998 experience is a useful benchmark. That 
year, total originations exceeded the net 
change by about 80 percent, as shown in 
Table D.3. There was also a big drop in 
interest rates in 1998 relative to the recent 
past, providing an incentive for refinancings. 
As shown in the table, interest rates rose — 
slightly in 1999 and again in 2000, 
presumably diminishing the incentive to 
refinance. Nonetheless, the net change in 
mortgage debt was higher in 1999 and 2000 
than it had been in 1998. 

Putting all this together, it seems that the 
appropriate ratio of total originations to net 
change to apply to 1999 and 2000 would be 
below that of 1998 and of most other years 
of the 1990s. Applying a ratio of 1.5 to the 
net change estimates in 1999 and 2000 
results in a total originations estimate of 
approximately $56 billion. Subtracting the $4 
billion in FHA originations results in 
estimates of $52 billion for conventional 
originations in each year. A subjective 
confidence band around this point estimate 
is at least +/—$2 billion. 

Turning to the estimate for 2001, the first 
thing to note is that net change in mortgage 
debt jumped to $48 billion from $37 billion 
of the previous two years. The second thing 
to note is that interest rates fell by nearly a 
percentage point in 2001 relative to their past 
average. For both of these reasons, total 
originations in 2001 would be expected to 
have been higher than in 1999 or 2000. How 
much higher is a subjective judgment, but 1.5 
would seem an appropriate multiple to apply 
to the net change number in 2001. This is the 
same multiple as in 1999 and 2000, despite 


the added refinancing incentive in 2001. By 
the beginning of 2001, there were relatively 
few properties “‘at risk” of refinancing. Many 
presumably had refinanced in one of the 
preceding years, and lock-out provisions, 
yield maintenance agreements, and other 
loan conditions may have kept these 
properties from coming in for refinancings. 
Also, there may have been some short-run 
capacity problems in the multifamily loan 
origination industry in 2001 that further 
curtailed volume. 

Applying the 1.5 multiple to 2001’s net 


, change of $48 billion yields a total 


originations estimate of $71 billion. 
Subtracting FHA business results in a 
conventional originations estimate of $67 
billion, to which a subjective confidence 
band of at least +$2 billion appears 
warranted. 

As seen in Table D.3, the Flow of Funds 
methodology indicates thai total 
conventional originations decreased 6.5% 
between 2001 and 2002. In 2002, the net 
change in mortgage debt decreased slightly to 
$44 billion. Using the 1.5 multiple for 2002’s 
net change of $44.2 billion yields a total 
originations estimate of $67 billion. 
Subtracting $4.5 billion of FHA business 
results in a conventional originations 
estimate of $62 billion. 

This Flow of Funds estimate is over $5 
billion less than the estimate from HUD New. 
This is surprising given that the HUD New 
method is supposed to serve as a lower 
boundary on the size of the multifamily 
matket, while the Flow of Funds method is 
designed to produce a higher “point” 
estimate of the actual size of the market. 

Like the estimates for HUD New, those for 
the Flow of Funds method have been revised 
and updated through 2003 to incorporate 
new data. As with HUD New, the Flow of 
Funds method suggests a large increase in 
conventional mortgage lending in 2003. The 
estimate for conventional originations in 
2003 is $75 billion, up 29 percent from the 
revised estimate for 2002. In percentage 
terms, the increase in 2003 almost matches 
that of the HUD New method’s estimates of 
Table D.2. 

The originations estimates for earlier years, 
and especially 2000-2002, have been revised 
downward in response to revisions by the 
Federal Reserve to the Flow of Funds 
accounts and by an update to HUD’s FHA 
estimate for 2002. The downward revision 
was largest for 2000, for which year the new 
figure of $44 billion of conventional 
originations is $8 billion less than the earlier 
estimate. 

The big increase in estimated originations 
in 2003 is largely the result of the Federal 
Reserve’s estimate of a large increase that 
year in net change in mortgage debt 
outstanding, shown in column A2 of Table 
D.3 The increase in 2003 in the Flow of ; 
Funds accounts is likely to be fairly accurate, 
because almost all of it is attributable to 
holder types for which the Fed has reliable 
statistics, specifically depository institutions 
and GSE mortgage securities. As in 1999- 
2002, in 2003 the net change was converted 
into total originations by applying a 
multiplier of 1.5, under the assumption that 
the continued decline in interest rates 


provided even stronger incentives for 
refinancing. As shown in the last columns of 
Table D.3, ten-year Treasury yields in 2003 
averaged about 60 basis points below those 
of 2002, and approximately 130 basis points 
below the average of the previous five years. 

Comments on the Flow of Funds method 
for estimating multifamily originations 
focused on the approach to converting net 
change into loan originations. Fannie Mae 
argued that it was preferable to convert by 
applying a liquidation rate to the stock of 
mortgage debt and deriving originations as 
net change plus estimated liquidations. A 
trade organization noted the historical 
instability of the ratio of originations to net 
change and argued that the “HUD New” 
approach to estimating originations was 
superior. Freddie Mac and its consultant, 
while not commenting directly on the Flow 
of Funds method, expressed a preference for 
a modified version of HUD New, as described 
in the previous part of this section. 

The most recent data suggest that 
originations may in fact have been higher 
than estimated in the Flow of Funds 
approach and that the 1.5 multiplier used to 
convert net change into originations is too 
low. The reason is that in both 2002 and 
2003, the 1.5 multiplier results in estimated 
conventional originations that are less than 
those produced by the HUD New method. As 
discussed earlier, HUD New provides a lower 
bound estimate. Fannie-Mae’s lower 
estimates of originations in recent years, 
relative to those in the proposed rule, result 
from the liquidation rate used in the 
calculation, which is that from Fannie Mae’s 
own portfolio. But Fannie Mae’s liquidation 
rate would be expected to fall below the 
market wide average, because Fannie Mae’s 
multifamily business has been growing more 
rapidly than the market overall, and as a 
result its loans presumably on average are 
“younger’’ and consequently less likely to 
prepay or be retired than are the loans in the 
market as a whole. Lastly, regarding the 
historical instability of the ratio of 
originations to net change noted by a trade 


- organization, Table D.3 of the proposed rule 


also presented the annual difference between 
originations and net change, which is 
considerably more stable. The differences 
corresponding to the 1.5 multiplier for the 
past several years are, as shown in D.3, below 
the historical averages. This is additional 
evidence that the 1.5 multiplier is perhaps 
too low. 


4. Most Likely Range 


In the 2000 Rule, estimates of conventional 
multifamily loan originations from various 
sources and methods were evaluated in 
determining the most likely range of annual 
originations. Those estimates were 
summarized in Table D.10 in the 2000 Rule. 
Some of the estimates from that table are 
reproduced below, in Table D.4, along with 
updates and estimates from the Flow of 
Funds method. 

- Both HUD New (column #4 in Table D.4) 
and FoF-based (column #9) indicate a surge 
in lending activity in 2001. Some 
corroboration of this jump is provided by 
other indicators, flawed though they may be. 
HMDA has well-documented coverage 
problems with multifamily loans, but it is 
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noteworthy that HMDA-estimated commitments, described in the 2000 Rule trend reflects changes in both market size 
conventional originations stayed inthe same and updated here in column #5, also follows and GSE market share. FHA originations (not 
general range ($26 to $31 billion) in 1998— this basic path. Similarly, aggregate GSE shown) also rose substantially in 2001, but 
2000 before jumping to $36 billion in 2001. multifamily purchases and securitizations this too may indicate more than just market 
The composite of 1.25 times HMDA stayed in the same general level in 1998- size trends. 

originations plus life insurance ~ 2000, before jumping in 2001, although this —BILLING CODE 4210-27-P 
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Column #11 of Table D.4 gives the likely 
ranges of originations for each of the years. 
These are based on the estimates from all 
sources and interpretations of their strengths 
and weaknesses. In 1999, the $4 billion 
upward revision to the HUD New estimate 
from the preliminary figure reported in the 
2000 Rule, together with the higher estimate 
produced by the FoF-based method, justify 
an upward revision to the $45-$48 range 


estimated in the 2000 Rule. The revised range. 


is set at $50—54 billion. In 2000, HUD New 
(revised and extended version) suggests that 
originations were somewhat lower than in 
1999, but FoF-based has originations holding 
at $52 billion. Balancing these conflicting 

.indicators, a range of $48-—$52 billion is 
selected for 2000. Finally, all indicators point 
to a substantial pickup in 2001, and the range 
that seems to fit best with those indicators is 
$65-$69 billion. 

In 2002, the various methods of estimation 
give a mixed picture. HUD New indicates a 
surge in lending activity in 2002, while the © 
flow of funds method shows a decrease in 
lending activity. Other methods also show 
divergent trends. The composite of 1.25 times 
HMDA originations plus life insurance 
commitments also shows a significant 
increase between 2001 and 2002. On the 
other hand, aggregate GSE multifamily 
purchases and securitizations showed a 
slight decrease between 2001 and 2002. FHA 
originations (not shown) also decreased 
slightly in 2002. 

While this is a subjective judgment, 1.5 
may not be the appropriate multiple to apply 
to net mortgage debt outstanding in the flow 
of funds model in 2002. The difference 

_ between the flow of funds estimate and the 
HUD estimate cannot be reconciled without 
adjusting the FoF multiple. Given the low 
interest rates in 2002, and a refinancing boom 
in the single-family mortgage market, it could 
be that the multifamily market also had a 


significant amount of refinancing activity. In 
such a case, there could be an increase in the 
size of the multifamily market without a 
corresponding increase in net mortgage debt 
outstanding. A higher multiple would need 
to be applied to the Flow of Funds model to 
compensate for the increase in multifamily 


- refinancings. 


Due to data limitations, the above remains 
a speculation. The largest increase in 
multifamily volume came from HMDA 
reporting lenders. The HMDA data do not 
allow for the separation of multifamily 
purchase originations from refinancings. 
Other data sources need to be explored to 
determine if an adjustment to the FoF-based 
model is appropriate. 

Both HUD New and the FoF-based method 
indicate a large increase in conventional 
multifamily loan originations in 2003. But 
the FoF estimates for each of the previous 
four years have been revised downward in 
light of revised input data. According to 
these updated and revised estimates, 
conventional multifamily originations by 
HUD New have exceeded the estimates of 
FoF in two of the past five years, and in the 
other three years FoF exceeded HUD New by 
only narrow margins. Because HUD New 
produces lower bound estimates of 
originations, whereas FoF is intended to 
provide best point estimates, the Department 
concludes that the 1.5 multiplier applied in 
the FoF method is too low, and as a result 
the FoF estimates understate originations in 
the past several years. In light of this 
probable underestimate of the multiplier, and 
after consideration of comments received, the 
Department believes that the likely ranges of 
conventional originations for 2002 and 
earlier years as published in the May, 2004, 
Proposed Rule continue to be reasonable 
estimates, although likely on the conservative 
side. As for 2003, the estimates from HUD 
New and FoF indicate a substantially higher 


likely range, which the Department has set at 
$85 billion to $100 billion. As explained in 
Section C.6 below, HUD will conduct 
sensitivity analyses in Sections F—H showing 
the effects of different multifamily mixes on 
the historical estimates of the goals- 
qualifying shares of the mortgage market. — 


5. Loan Amount per Unit 


In determining the size of the conventional 
multifamily mortgage market for purposes of 
the GSE rules, the measure of market size is 
the annual number of conventionally 
financed multifamily rental housing units. 
The number of units is derived by dividing 
the aggregate annual originations by an 


- estimate of the average loan amount per 


housing unit financed. For this reason, 
accuracy in the estimate of loan amount per 
unit is as important as accuracy in the dollar 
estimate of aggregate conventional 
originations. A 10 percent error in either will 
result in a 10 percent error in the estimate 
of market size. 

The 2000 Rule used estimates of loan 
amount per unit drawn from various sources. 


‘As summarized in Table D.9 of the 2000 Rule 


and the accompanying text, the estimates for 
1993-1998 were taken from the GSEs and for 
1999 from CMBS data. “Unpaid Principal 
Balance’’ or UPB—a balance sheet measure 
which for current year loan originations will 
differ little from the initial loan amount—is 
used to calculate aggregate originations of - 
loans bought or securitized by the GSEs or 
pooled into non-GSE mortgage-backed 
securities. The figures from Table D.9 of the 
2000 Rule are reproduced below in Table 
D.5a, along with updated estimates from all 
three sources for 2000, 2001 and 2002. The 
estimates that are new since the 2000 Rule 
appear in italics. 
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Several options are available for 
developing estimates for 2000, 2001 and 
2002. The first is to use the UPB (unpaid 
principal balance) per unit estimates from the 
GSEs. These estimates, taken from the Fannie 
Mae and Freddie Mac annual activity reports 
to HUD, are as follows, computed as in the 
2000 Rule as a unit-weighted average of the 
unpaid principal balance (UPB) per 
multifamily unit in Fannie Mae’s and 
Freddie Mac’s portfolios: 

1997 
1998 
1999 
2000 
2001 


$27,266 
31,041 
35,038 
37,208 
37,258 


2002 39,787 


The figure for 2002 is approximately 46 
percent higher than in 1997. Both Fannie 
Mae and Freddie Mac’s portfolios generate 
estimates of between $39,000 and $40,000 for 
2002. 

Several alternative approaches to 
estimating loan amount per unit are 
available. The first is to base the estimate on 
CMBS data, as was done for 1999 in the 2000 
Rulemaking. As shown in the last column of 
Table D.5, the estimates of UPB/unit from 
this source are somewhat below those of the 
GSEs and indicate less increase since the late 
1990s. 


In the first 10 months of 2002, CMBS 
properties showed a UPB/unit of $37,038, a 
nearly 14 percent jump over the previous 
year. Although slightly below the UPB/unit 
for the GSEs, the CMBS numbers are closer 
to the GSE calculations than in previous 
years. = 

Another approach is to move the 1999 
estimate of UPB/unit forward by some 
justifiable index. The 2001 estimates use the 
change in average rent on multifamily rental 
units-from the American Housing Survey. 
Because AHS data are not available for 2002, 
the 2002 estimate uses the consumer price 
index for rent of primary residence. Both 
AHS and CPI rent estimates are listed below: 


Year 


CPI 


177.5 


192.1 


199.7 


There is some variation between the two 
measures. In the AHS, median rent rose 7.3 
percent over this two-year period, and mean 
rent increased 9.3 percent. Meanwhile, the 
CPI showed an increase of 8.2 percent. In 
2001, using the AHS produces an estimate of 
$34,000. The CPI yields a smaller estimate for 
2001; applying the 8.2 percent increase from 
the CPI results in a 2001 estimate of $33,200. 
Since the AHS data are unavailable in 2002, 
the CPI provides a 2002 estimate of 
approximately $35,000. 

In 2001, the rent-adjusted 1999 estimate 
was in between the estimates from the CMBS 
and GSE data, and was a fair estimate of the 
actual size of the market. In 2002, however, 
the rent-adjusted number is below both the 
CMBS and.GSE calculations. The rent- 
adjusted number could be underestimating 
the 2002 UPB/unit. Either the CMBS or GSE 
calculations, or an average of the various 
methods could be used. Sections F-H will 
report the results of sensitivity analyses 
showing the effects of the different 
multifamily mortgage estimates and different 
per unit amounts on the goals-qualifying 
shares for the year 2002. Under the various 
estimates, the multifamily mix (defined 
below) for 2002 varies from 9.5 percent—11 
percent. 

Since the proposed rule was issued by the 
Department, data for 2003 have become 
available that permit updates of some of the 
sources of UPB/unit estimates. The GSEs’ 
experience, shown in the bottom row of 
Table D.5a, was mixed. Fannie Mae’s UPB/ 
unit increased about 4 percent from 2002, but 
Freddie Mac’s dropped 9 percent. The 
volume-weighted average UPB/unit for the 
GSEs in 2003 was $39,082, off about 2 
percent from the 2002 average of $39,787 
shown in the text table above. 

The most recent rent estimates from the 
American Housing Survey also suggest 


141990 is excluded from this calculation because 
of the unusually high multifamily mix that year. 


limited or negative recent growth in UPB/ 
unit. The median and mean rents for 2003 
that correspond to those in the table above 
are $609 and $671. Given the logic of this 
method as described in the proposed rule, it 
seemed most appropriate to use the percent 
increase in AHS rents from 1999 to 2003 to 
update the 1999 UPB/unit ($30,719) to a 2003 
figure. Using the 13.3 percent increase in 
mean rent between 1999 and 2003 (the 
increase in median was only 10.7 percent) 
and moving the baseline UPB/unit from 1999 
forward to 2003 by this proportion brings the 
2003 UPB/unit to $34,805. That is the 
number appearing in Table D.5a. For 
comparison, the CPI rent index rose 15.8 
percent between 1999 and 2003. 

In commenting on HUD’s UPB/unit 
estimates for 2000-2002, as published in the 
May 2004 Proposed Rule, both Fannie Mae 
and Freddie Mac expressed the view that the 
estimates were too low. They cited both their 
own experience and other evidence and 
argued that HUD’s reliance on CMBS and 
rent data, and switching of benchmark years, 
resulted in UPB/unit estimates that were 
substantially below the actual market 
averages. 

In reviewing the comments and in light of 


' these new data HUD has concluded that the 


estimates in the proposed rule likely were too 
low. The more difficult determination is 
where to set the estimates. The Department 
has not revised its estimate of UPB/unit for 
2002 and earlier years, because of this 
uncertainty. The situation is similar to that 


discussed in the previous part of this section - 


in discussing the likely range of conventional 
multifamily originations, where the new data 
lead the Department to think the Flow of 
Funds estimates may be too low, but no 
adjustments were made to the likely range as 
reported in Table D.4. If adjustments were 
made to the historical estimates of 


Also, the estimated multifamily mix from the HUD 
New Method is also provided for 2002 since it was 


originations and UPB per unit, the revisions 
would be at least partially offsetting, with 
little net effect on the historical estimates of 
number of multifamily units financed. As for 
2003, weighing all available information, the 
Department has set the UPB/unit at $39,082, 
the weighted average of the GSEs’ actual 
UPB/unit for that year. As explained in the 
next section, goals-qualifying estimates for 
1995-2002 are reported in Sections F—H that 
include multifamily mixes approximately 
two-three percentage points lower that the 
multifamily mixes suggested by the most 
likely range of multifamily dollar estimates 
and the UPB/unit estimates. 


6. Multifamily Mix During the 1990s 


This section uses the information on dollar 
volume of multifamily originations (Table 
D.4) and average loan amounts (Table D.5a) 
to estimate the number of multifamily units 
financed each year as a percentage share of 
the total (both single-family and multifamily) 
number of dwelling units financed each year. 
Because of the high goals-qualifying shares of 
multifamily housing, the multifamily mix is. 
an important parameter in HUD’s projection 
model] for the overall market; other things 
equal, a higher multifamily mix (or 
conversely, a lower share of single-family 
loans) leads to a higher estimate of goals- 
qualifying loans in the overall mortgage 
market. This percentage share, or 
“multifamily mix”, is reported in the last two 
columns of Table D.4 for the years 1991 to 
2002.14 The “minimym” (‘“‘maximum”’) 
multifamily mix figure reflects the low 
(upper) end of the “likely range” of 
multifamily dollar originations, also reported 
in Table D.4. Because they will be compared 
with other estimates of the MF mix, these 
“likely range” data are reproduced in the first 
two columns of Table D.5b. 
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greater than the estimate from the Flow of Funds 
method. 
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Table D.5b 


_ Multifamily Mixes: Additional Analysis 


Most Likely Range of ICF's Best 
Multifamily Mixes - Mid-Point Lower Estimates of 
(from Table D.4) Multifamily ‘Multifamily Multifamily 
Minimum Maximum Mix Used Mix Used Mix 
16.0% 17.0% 
11.0% 12.0% 
13.0% 14.0% 
20.0% 21.0% 
20.0% 21.0% 
17.0% 19.0% 
18.0% 20.0% 
13.0% 15.0% 
15.0% 17.0% 
16.0% 18.0% 
13.0% 14.0% 
11.0% 11.0% 


1991-2002 
1994-2002 
1995-2002 
1997-2002 
1999-2002 . 


Recent 
Home Purchase 
Years (97,99,00) 


Recent 
Refinance 
Years (98,01,02) 12.3% 


- BILLING CODE 4210-27-C 


| 

Year 

1991 

1992 

1993 
1994. Yo 
1995 Yo 
1996 Yo 

‘ 1997 Yo 

i 1998 
1999 Yo 
2000 Yo 
2001 Yo 
2002 Yo 

Averages 
15.3% 16.6% 

| 15.9% : 17.3% 13.4% 

15.4% 16.9% 16.2% 13.9% 12.9% 

14.3% 15.8% 15.2% 13.1% 12.1% 

13.8% 15.0% 14.5% 12.6% 11.8% ; 
ss 16.3% 18.3% 17.5% 15.1% 13.5% 
ae 13.3% 12.9% 11.2% 10.8% 

i 
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Table D.5b includes several averages of the 
MF mix for different time periods between 
1991 and 2002. Based on the “likely range” 
of annual conventional multifamily 
origination volume, multifamily units have 
represented 15.3 percent (the average of the 
“minimum” figures) to 16.6 percent (the 
average of the ‘‘maximum”’ figures) of units 
financed each year between 1991 and 2002. 
Considering the mid-points of the “‘likely 
range”, the multifamily mix averaged 15.9 
percent during this period. Notice that the 
multifamily mix is lower during years of 
heavy refinancing when single-family 
originations dominate the mortgage market; 
the multifamily mix was only 13-14 percent 
during 1993, 1998, and 2001, and 11 percent 
(or less) during 2002.15 As discussed in 
Sections F-H, record single-family 
originations ($3.8 trillion) during 2003 likely 
resulted in that year having a lower 
multifamily mix than any of the years 
between 1991 and 2002. Sensitivity analyses 
are conducted to show the effects of 


multifamily mixes less than the previous 
lows of 11 percent in 1992 and 2002. 

As discussed earlier, several commented 
that HUD had understated the UPB/unit, 
which caused HUD to overstate the share of 
newly-mortgage multifamily dwelling units. 
Section C.5 explains that HUD’s UPB/unit 
estimates for recent years are likely too low 
but that could be offset by low estimates of 
originations. To allow for different views 
about the volume of mortgage originations 
and the UPB/unit, Sections F—-H will conduct 
sensitivity analyses with lower multifamily 
mixes than suggested by the mid-points of 


_ the likely ranges in Table D.5b. The third 


column of Table D.5b lists the “mid-point” 
MF mixes while the fourth column of Table 
D.5b lists the lower MF mixes used in 
Sections F—H. Over the 1995-2002 period, 
the average MF mix ranged from 13.9 percent 
(the lower MF mix approach) to 16.2 percent 
(the mid-point MF mix approach).16 Over the 
more recent period, the averages have ranged 
from 12.6 percent to 14.5 percent for 1999— 


2002, from 15.1 percent to 17.5 percent for 
recent home purchase years, and from 11.2 
percent to 12.9 percent for the refinance 
years of 1998, 2001, and 2002. 

The impact of the lower MF mix on the 
UPB/unit assumption can be illustrated for 
the case of 2001, which assumed a loan- 
amount-per-unit figure of $34,000. Reducing 
the MF mix from 13.5 percent to 12.0 percent 
is consistent with increasing the UPB/unit 
from $34,000 to $39,075 (holding constant 
mortgage originations at $67 billion). Of - 
course, the lower MF mix of 12.0 percent is 
consistent with a lower volume of mortgage 
originations if the inifial UPB/unit of $34,000 
is retained. 

Fannie Mae (op.cit., page I-29) developed 
three sets of UPB-per-unit figures for 1997 to 
2002; below Fannie Mae’s estimates are 
compared with the UPB-per-unit figures that 
result from HUD’s model that uses the lower 
MF mixes. 


Fannie Mae’s Estimates 


HUD’s Lower 


High 


MF Mix 


Low Model 


Baseline 


1997 


$35,063 


1998 


40,155 


1999 


2000 


42,430 
45,797 


2001 


48,363 


2002 


53,507 


Average 


44,219 


$28,488 
32,626 
33,992 
37,210 
39,295 
43,474 
35,847 


$31,776 
36,390 
38,211 
41,504 
43,829 
48,491 
40,033 


$33,582 
- 37,492 
36,260 
38,142 
39,075 
44,009 
38,093 


Three points stand out. First, there is a 
rather large differential between Fannie 
_ Mae’s Low and High UPB-per-unit figures, 
reflecting the lack of available data. Second, 
HUD’s UPB-per-unit estimates based on its 
lower MF mix model are in between Fannie 
Mae’s Low and Baseline estimates. Third, the 
differentials between HUD’s and Fannie 
Mae’s Baseline estimates are largest during 
the two heavy refinance years of 2001 and 
2002. 

HUD’s conducting its market share analysis 
with the lower MF mixes (as well as with the 
mid-point MF mixes) recognizes different 
views about the size of the mortgage market 
and the UPB/unit. This does not mean that 
the HUD’s range of MF mixes includes 
estimates as low as those suggested by ICF 
(Freddie Mac’s contractor) and Fannie Mae. 

- ICF’s estimates of multifamily shares for 
the 1994-2002 were lower than those that 
HUD used (as reported in Table D.5b). ICF’s 
Best Estimates and Lower Bound Estimates 
were as follows:!7 


15 The projection model for 2002 showed the 
following multifamily mixes for 2002: 11.1 percent 
for the HUD New multifamily estimate ($67.4 
billion); 10.5 percent for the top end ($64 billion) . 
of the Flow of Funds multifamily range ($60-64 
billion), 10.3 percent for the mid-point ($62 billion), 
and 9.9 percent for the low end ($60 billion). In 
Sections F-H, HUD will consider multifamily mixes 
as low as 9.5 percent for 2002. 


Lower 
bound 
estimates 
(percent) 


14.0 
14.0 
11.5 
12.3 
9.9 
10.7 
11.7 
9.0 
8.5 


Best 
estimates 
(percent) 


17.2 
16.5 
13.7 
14.4 
11.3 
12.3 
13.8 
10.8 
10.2 


Various averages of ICF’s Best Estimates — 
are calculated in Table D.4b. Over the 1995- 
2002 period, ICF’s Best Estimates averaged 
12.9 percent, while HUD’s mid-point 
estimates averaged 16.2 percent and HUD’s 
lower MF mix estimates averaged 13.9 
percent. Thus, the average of ICF’s Best 
Estimates is slightly lower (one percentage 
point) than the average of HUD’s lower MF ~ 
mixes. Over the more recent 1999-2002 
period, ICF’s Best Estimates averaged 11.8 
percent, while HUD’s mid-point estimates 


16 For purposes of sensitivity analysis, the lower 
MF mixes were derived as follows: three percentage 
points-were subtracted from the 1995-1997 mid- 
point MF mixes, which were in the high 18-to-21- 
percent range; two percentage points were 
subtracted from the 1998-2000 mid-point MF 
mixes, which were in the 14-to-17-percent range; 
and 1.5 percentage points were subtracted from the 
2001-2002 mid-point MF mixes, which were less 
than 13 percent. 


averaged 14.5 percent and its lower MF mix 
estimates averaged 12.6 percent. 

ICF also produces lower bound estimates 
of the multifamily share of the market (see 
above list for 1994 to 2002). ICF’s lower 
bound estimates for the multifamily mix 
averaged 11.3 percent between 1994 and 
2002. It is interesting that ICF’s lower bound 
estimates are in some cases either similar or 
less than the multifamily shares of Fannie 
Mae’s business. The multifamily share of 
Fannie Mae’s business was 9.9 percent in 
1999 (versus ICF’s lower bound estimate for 
the market of 10.7 percent), 13.3 percent in 
2000 (versus ICF’s lower bound of 11.7 
percent), and 10.9 percent in 2001 (versus 
ICF’s lower bound market estimate of 9.0 
percent). Even though these Fannie Mae data 
include both their seasoned and current-year 
purchases, it is surprising that ICF’s market _ 
estimates would be similar or less than 
Fannie Mae’s multifamily shares, given that 
Fannie Mae purchased practically no small 
(less-than-50-unit-property) multifamily 
loans during this period. 

In its comments, Fannie Mae also provided 
various historical estimates of the MF mix 


17 HUD estimated ICF’s MF mixes by including 
subprime loans in the data that ICF reported on 
pages 58-60 of its Appendix (for the Best Estimate) 
and on pages 63-65 of its Appendix (for the Lower 
Bound Estimate). To the extent that ICF also 
excluded other single-family loans (in addition to 
subprime SF loans), the estimates reported in the 
text overstate ICF’s initial MF mixes. 
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(see its Appendix I, pages I-29 and I-30). 
First, without giving the details of its 
analysis, Fannie Mae asserts that “Fannie 
Mae’s analysis shows an average multifamily 
share of 10.2 percent for the 1997-2002 
period, compared with HUD’s 14 to 15 
percent range”’ (page I-30). Fannie Mae’s 
estimate of 10.2-percent is below ICF’s Best 
Estimate (12.1 percent), HUD’s lower MF mix 
estimate (13.1 percent), and HUD’s mid-point 
MF mix estimate (15.2 percent). (See Table 
D.5b.) Fannie Mae’s estimate of 10.2 percent 
is practically the same as ICF’s Lower Bound 
Estimate, which averaged 10.4 percent 
between 1997 and 2002; of course, this raises 
the same issue mentioned above with respect 
to ICF’s Lower Bound Estimates. 

Fannie Mae also provided various 
estimates of UPB per unit (see above) and 
applied its “‘Low UPB per Unit Assumption” 
and its “High UPB per Unit Assumption” to 
HUD’s likely range of MF mortgage 
originations (as reported in column 11 of 
Table D.4). For the period 1997-2002, Fannie 
Mae obtained: (A) a range of 12.7-13.8° 
percent using its “‘Low UPB per Unit 
Assumption” and (B) a range of 10.5-11.5 
percent using its ‘““High UPB per Unit 
Assumption.” (See Fannie Mae’s Table 1.6 on 
page I-30.) Fannie Mae’s (A) results are 
similar to HUD’s lower MF mix estimates, 
which averaged 13.1 percent over the 1997— 
2002 period; its (B) results are slightly higher 
than ICF’s Lower Bound Estimates, which 
averaged 10.4 percent over the 1997-2002 
period. 

Finally, Fannie Mae notes that its baseline 
analysis shows that the multifamily share 
dropped to 5.6 percent in 2003 and that 
HUD’s MF assumptions (e.g., 13.5 percent) 
clearly overstate typical multifamily shares 
and therefore the likely market opportunity 
for the GSEs (page I-30). HUD recognizes that 
the MF mix will be lower during heavy 
refinance years such as 2003, making it more 
difficult for the GSEs to achieve the housing 
goals; HUD’s Advance Notice of Proposed 
Rulemaking (described in the Preamble) 
seeks proposals on how to treat heavy 
refinance years in the goals determination 
process. The range of MF mixes (13.5-15.0— 
16.0 percent) in HUD’s projection model 
apply to a home purchase environment, not 
a heavy refinance environment. 

As discussed in Section C.8 below, HUD 
will continue to use a 15 percent MF Mix as 
its baseline. In their comments on the 
proposed rule, both Fannie Mae and Freddie 
Mac expressed the view that HUD’s 15 
percent baseline estimate of the multifamily 
share of the conventional mortgage market 
was too high. As described earlier in this 
section, those organizations argued that 

~HUD’s estimates of multifamily loan 
originations were too high, that HUD’s 


estimates of multifamily UPB/unit were too 
low, and that these two errors together 
combined to produce an estimate multifamily 
market share that was one to four percentage 
points too high. A trade organization reached _ 
similar conclusions in their comments on the 
multifamily mix. 

The Department has carefully considered 
these comments and the analysis supporting 
them. But HUD’s conclusion is that the 15.0- 
percent baseline multifamily mix 
appropriately reflected the estimates and 
analysis appearing in the May 2004 Proposed 
Rule. The Department’s responses to 
critiques of the individual components of the 
multifamily mix calculation appear earlier in 
this section. In addition, the Department’s 
confidence that a 15 percent estimate for 
multifamily’s share of conventionally 
financed is not too high is bolstered by data 
from the newly released 2001 Residential 
Finance Survey (RFS). As discussed in the 
next section, the RFS indicates a long-run 
market share for multifamily that is 
considerably higher than 15 percent. After 
presenting the RFS results, Section C.8 will 
return to the discussion of the baseline MF 
mix used in HUD’s projection model. 


7. Evidence on the Multifamily Mix from the 
2001 Residential Finance Survey 


Subsequent to the Department issuing the 
proposed rule in May, 2904, the Census 
Bureau released the 2001 Residential Finance 
Survey (RFS). The RFS provides new 
information on the size and composition of 
the residential mortgage market. As noted by 
Fannie Mae, Freddie Mac, and other 
organizations commenting on the draft rule, 
the RFS is an important and unique data 
source of data, because it is designed to 
provide comprehensive, nationally 
representative estimates on the volume and 
characteristics of single-family and 


multifamily mortgage loans and the 


properties they finance. Some organizations 
urged that the Rule not be finalized until data 
from the RFS has been analyzed. 

_ The RFS data suggest a mortgage market 
somewhat different in size and composition 
from that estimated by most analysts based 
on partial data. Beginning with multifamily 
lending, the multifamily mortgage market is 
considerably larger than most analysts have 
thought, according to the RFS. For example, 
the RFS estimate of total mortgage debt 
outstanding on properties with five of more 
housing units is $608 billion dollars. The 
only other comprehensive estimate comes 
from the Federal Reserve Board’s “Flow of 
Funds” accounts, which draw on data from 
multiple sources and on judgments by the 
Fed staff. The Flow of Funds estimate of 
multifamily debt outstanding as of 2002Q2 
(the quarter most comparable to reporting 


dates of RFS respondents) was only $457 
billion. In other words, the RFS estimates a 
stock of multifamily mortgage debt 32 
percent larger than Federal Reserve. 

As with debt outstanding, multifamily loan 
originations in the RFS exceed most other 
estimates. Over the period 1998-2001, 
annual originations averaged $66 billion 
according to the RFS, and conventional 
originations (total less FHA insured) 
averaged $61 billion. HUD’s estimates of 
conventional multifamily originations for 
these years, as summarized in Table D.2 of 
the proposed rule, averaged only $56 billion. 


In commenting on the proposed rule, Fannie 


Mae and Freddie Mac offered estimates of 
market size considerably below these.18 

The single-family mortgage estimates from 
the 2001 RFS, like the multifamily estimates, 
are at odds with those from some other 
sources. For example, total mortgage debt on 
1-to-4 family residences, according to the 
RFS, was $5.032 trillion, whereas the Flow 
of Funds estimate for 2002Q1 was a much 
higher $6.546 billion. 

In summary, the RFS estimates a somewhat 
smaller residential mortgage market than the 
Flow of Funds—19 percent smaller as 
measured by total debt outstanding. 
Furthermore, multifamily debt is a much 
larger part of the total residential market in 
the RFS than in the Flow of Funds. 

The RFS also records the number of. 
housing units at each surveyed property, 
providing an opportunity to measure directly 
the number of housing units financed instead 
of relying on indirect methods. The RFS 
estimates indicate that, as with debt 


. outstanding, the mix of mortgage lending by 


the measure of units financed is more heavily 
multifamily than previously thought. This is 
shown in Table D.5c, where units financed 
are presented for the loan origination years 
2000 and 2001. These are the years for which 
the estimates are least likely to be biased by 
refinancing betwee#*the loan origination date 
and the survey. The estimates for 2001 are 
incomplete, because approximately 10 
percent of the survey respondents reported as 
of dates prior to December 31, 2001 and loans 
subsequently originated on those properties 
would not be included. This undercount 
should affect single-family and multifamily 
reporting about proportionally, with little 
effect on the market share calculations. 
BILLING CODE 4210-27-P 


18 The multifamily origination data in this 
paragraph reflect a recent release of the RFS; other 
single-family and multifamily data in this section 
draw from an earlier version of the RFS. HUD will 
continue its analysis of the RFS data as new 
versions are released by the Census Bureau: 
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Table D.5c 


2001 Residential Finance Survey Estimates 
Housing Units with a Newly Originated Mortgage, by 
Origination Year, Property Type, and Montel Type 

| (Units in Millions) 


Number of Housing’ Units 
Finance in: 


Multifamily (5+ Units) Financed 
A. Bya Ist, 2nd, or 3rd mortgage 1.196 — 1.647 
B. By any first mortgage 1.029 1.357 
C. By aConventional First mortgage 0.925. — 1.178 


Single-Family (1-4 Units) Financed 

D. Bya Ist, 2nd, or 3rd mortgage 

E. By any first mortgage 

F. By a Conventional First mortgage 
Below the Conforming Loan Limit 


Market Share Calculations 
Share in 2001 Share in 2002 


G. Multifamily Share of Conventional 
Conforming Market ( C /[ C + F] ) 0.197 0.254 


Source: HUD calculations from the July 26 release of the 2001 Residential 
Finance Survey, as downloaded from the HudUser website; conventional _ 
loan status identified from RFS variable "MTGINSR1"; conforming loan limit 
set by year and property size. 


Notes: In rows A and D, housing units with more than one type of mortgage 
_ Originated in a year will be counted more than once. Figures in the table do not 
include draws against home equity lines of credit. 


6.494 6.517 
5.694 5.195 
3.775 3.458. 
H 
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By the housing goals’ metric of number of 
conventionally financed, conforming housing 
units, the 2001 Residential Finance Survey 
indicates a multifamily market share 
substantially above the pre-RFS estimates of 
HUD and GSEs. As detailed in Table D.5b, 
the multifamily share estimated for 2001 is 
0.197, or 19.7%, and the share for 2000 is a 
striking 0.254, or 25.4%. These high figures 
are particularly noteworthy because the year 
2001 was marked by high levels of 
refinancings, which have been viewed as 
boosting single-family lending proportionally 
more than multifamily. HUD’s estimate of the 
multifamily share for 2000, for example, was 
only 13%—14%, as derived elsewhere in this 
rule. 

There are several reasons for accepting the. 
RFS estimates as an accurate portrayal of the 
residential mortgage market. First, the 
estimates are generated from a national 
representative sample of properties as drawn 
by experts at the U.S. Census Bureau. 
Second, the survey forms were designed in 
consultation with industry experts. Third, 
participation in the survey was mandatory, 
because it was conducted in conjunction 
with the 2000 Cénsus. And fourth, data 
processing and editing at the Census Bureau 
prior to public release of census and survey 
results is meticulous. 

Nonetheless, for the specific reasons noted, 
results from the RFS should be interpreted 
cautiously. First, loan originations for any 
year will be understated, because the RFS 
will record only those loans still outstanding 
as of the late 2001 or early 2002 survey date.: 
Loans originated in, for example, 1998, will 
be recorded only if those loans have not been 
refinanced, repaid, or charged off prior to the 
RFS survey date. For this reason, the RFS 
unit count and especially the market share 
estimates for 2001 are more reliable than 
those for 2000 and earlier years. Second, 
some of the results of the RFS are © 
substantially at odds with other evidence and 
industry perceptions, as noted already. 
Another example of a surprising RFS finding 
is the time path of multifamily loan 
originations. According to the RFS, 
originations were roughly 50 percent greater 
in 1998-1999 than in 2000-2001, whereas 
most other evidence points to originations in 
2000-2001 that at least equaled, and likely 
exceeded, the volume of 1998-1999. 

’ Lastly, in response to user feedback and its 
own data checks, the Census Bureau has 
revised the RFS estimates three times since 
the initial data release in early July 2004. The 
possibility remains that additional errors will 
be found and that the resulting revisions to 
the data will significantly change the RFS 
portrayal of the multifamily mortgage market. 
HUD will continue its analysis of the RFS as 
new versions are released. 

On balance, the Department views the RFS 
as providing strong additional evidence that 
the Department's baseline multifamily mix 
percentage of 15% is not an overestimate. 
The RFS data, weighed alone, would have 
that percentage set much higher. - 

8. Multifamily Mix in HUD’s Model—Further 
Discussion 

As noted above, the “multifamily mix” is 
the number of multifamily units financed 
each year as a percentage share of the total 


(both single-family and multifamily) number 
of dwelling units financed each year. Because 
of the high goals-qualifying shares of 
multifamily housing, the multifamily mix is 
an important parameter in HUD’s projection 
model for the overall market; other things 
equal, a higher multifamily mix (or 
conversely, a lower share of single-family 
loans) leads to a higher estimate of goals- 
qualifying loans in the overall mortgage . 
market. 

The multifamily share of the conforming 
conventional market (or “‘multifamily mix’’) 
is utilized below as part of HUD’s analysis of 
the share of units financed each year meeting 
each of the housing goals. The proposed rule 
considered multifamily mixes of 13.5 
percent, 15.0 percent, and 16.5 percent, as 
well as even lower multifamily mixes for 
heavy refinance environments such as 2001-— 
03. The 15.0 percent level was considered as 
the baseline based on analysis of multifamily 
shares during home purchase environments 
of the 1990s. In the market sections below, 
HUD continues to focus on the baseline 15.0 
percent but also considers a range of 
estimates, including those provided by 
commenters on the proposed rule. Comments 
by Fannie Mae and ICF are summarized 
below. 


In its projection model, Fannie Mae uses a 


multifamily mix of 12.3 percent (see Table 
1.6 on page 11). As noted in Section C.6: 
above, Fannie Mae estimated an average 
multifamily mix of only 10.2 percent over the 
1997-2002 period. Fannie Mae notes that 
HUD’s 13.5—16.5 range is ‘“‘well above the 
range of estimates suggested by an ~ 
examination of all available data and is © 
inconsistent with the current weak 
fundamentals in the multifamily market.’’ 
(Fannie Mae, p. 15) Fannie Mae’s views 
about the future mortgage market were 
discussed on pages I-14 to I-17 in its 
Appendix I (“Comments on HUD’s Analysis 
of the Statutory Factors”) to its comments. As 
discussed earlier, Fannie Mae’s somewhat 
pessimistic views about the future market 
were driven by the current high vacancy rates 
for multifamily properties and the fact that 
the high-renter age group (the so-called “echo 
boom” aged 20-34) will not begin to increase 
until after 2007. Fannie Mae also emphasized 
that the recent spike in multifamily 
originations (beginning in 2001) means that 

a large portion of today’s holders of 
multifamily mortgages have already 
refinanced and therefore will have only 
limited ability and incentive to refinance 
over the next several years, due to yield 
maintenance provisions on their existing 
multifamily mortgages. According to Fannie 
Mae, these loans will not begin to exit their 
yield maintenance periods until sometime 
between 2008 and 2010, with the result being 
that the 2005-2008 period appears to have 
relatively liniited prospects for multifamily 
refinancing. Fannie Mae notes that single- 
family lending is not subject to these 
constraints and is more likely to undergo 
modest refinance waves as a result of interest 
rate fluctuations. Based on its analysis, 
Fannie Mae ‘concludes that a multifamily 
share of 12.3 percent is “consistent with 
reasonable estimates” of the multifamily 
market (Fannie Mae Appendix, Table I.15, p. 
I-42). 


Based on its analysis of the multifamily 
market, ICF, Freddie Mac’s contractor, 
offered higher projections of the MF mix. 
Specifically, ICF provided the following 
estimates of the multifamily mix during the 
projection period, 2005-08, as follows: 


ICF MF Mix 
(percent) 
2005 13.7 
2006 14.5 
2007 14.7 
2008 13.9 
average 14.2 


Thus, ICF’s 14.2-percent average estimate 
is a little less than HUD’s baseline (15.0 
percent), standing at the mid-point of HUD’s 
13.5 and 15.0 figures. For a discussion of 
ICF’s methodology for estimating the 
multifamily mix, and their actual use of their 
estimated multifamily mixes in projecting 
overall market estimates for the three housing 
goal categories, see pages 126-140 of their 
technical appendix, entitled “Analysis of the 
Proportion of the Mortgage Market that Meets 
the GSEs” Affordable Housing Goals: Issues 
of Variability and Uncertainty: Technical 
Appendix” (July 15, 2004). According to ICF, 
they projected the number of multifamily 

’ (MF) units based on the existing number of 
units likely to be refinanced (rollover) and 
the expected number of MF units that would 
be added to the housing stock (new 
completions). The amount of rollover was 
estimated as the average of the number of 

_ units financed 8, 9, and 10 years ago. ICF 
used these time periods because 10-year 
balloon mortgages are the most common MF 
mortgages, and MF loans typically includea 
yield maintenance period to limit 
prepayments.'9 In their basic report, they 
state that they view the above estimates from 
their MF projection model as “‘our core, or 
our most likely forecast for 2005 through 
2008” (ICF Report, p. 40). While they state 
that “our [ICF] multifamily projections for 
2005 through 2008 have a sound empirical 
basis owing to the nature of multifamily 
mortgages and new multifamily 
construction,” ICF also reminds readers of 
the uncertainty of its MF projections when it 
states “‘while we believe the core range is the 
best and most likely estimate of the future 
market, we [ICF] recognize that it is possible 
that the actual outcomes may be outside this 
range, either higher or lower” (ICF Report, p. 
40). The ICF basic report is entitled 
“Analysis of the Proportion of the Mortgage 
Market that Meets the GSEs” Affordable 
Housing Goals: Issues of Variability and 
Uncertainty: Technical Appendix” (July 15, 
2004). Because the basic report and the 
appendix are paginated differently, they will 
be referenced separately—ICF’s basic report 
will be referred to as the “ICF Report’’, while 
their appendix will be referred to as the “ICF 
Appendix”. 

As discussed earlier, the 2001 RFS 
provides higher estimates of the MF mix for 


19 Estimates of new MF units were created by 
comparing the historical estimates of numbers of 
units added by HUD and REIS, creating a ratio, and 
then applying that ratio to the REIS’ future 

~ projections. 
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1999-2001 than either Fannie Mae or ICF. 
The RFS data suggest that 15.0 percent is a 
reasonable baseline, particularly for a home 
purchase environment. Thus, the market 
analysis of the housing goals in Sections F— 
H will continue to use 15.0 percent as the 
baseline MF mix. To reflect the uncertainty 
with the MF data, market projections will 
also be provided for alternative MF mixes of 
12.25 percent (approximating Fannie Mae’s 
projection of 12.3 percent), 13.5 percent (the 
low-end projection for a home purchase 
environment used in HUD’s 2004 proposed 
rule), 14.25 percent (approximating the 12.2 
percent average of ICF’s best projections of 
- MF mixes between 2005 and 2008), and 16.0 
percent (a half percentage point below the 
high-end projection for a home purchase 
environment used in HUD’s 2004 proposed 
rule). Based on ICF’s best projection and 
HUD’s analysis of the 2001 RFS, the bottom 
end of the range probably should not go 
below 13.5 percent for a home purchase 
environment. However, results .are provided 
for the 12.25 percent in order to show the 
sensitivity of the market sizing to the 
assumption made by Fannie Mae in its 
analysis. Of course, it is recognized that the 
multifamily mix will be significantly lower 
during heavy refinancing periods such as 
2001-2003. Therefore, additional sensitivity 
analyses will be conducted to show the 
effects of even lower multifamily mixes. But 
as explained in the Preamble of this Final 
Rule, in its goals scoring, HUD will reduce 
refinance loans so they account for not more 
than 40 percent of combined home purchase 
and refinance loans. This addresses the 
problem of a low MF mix during a heavy 
refinancing period reducing the ability of the 
GSEs to meet the new goal targets. » 


D. Single-Family Owner and Rental Mortgage 
Market Shares 


1. Available Data on Investor Share 


As explained later, HUD’s market model 
will also use projections of mortgage 
originations on single-family (1-4 unit) 
properties. Current mortgage origination data 


combine mortgage originations for the three 


different types of single-family properties: 
Owner-occupied, one-unit properties (SF-O); 
2-4 unit rental properties (SF 2-4); and 1- 
4 unit rental properties owned by investors 
(SF-Investor). The fact that the goal 
percentages are much higher for the two 
rental categories argues strongly for 
disaggregating single-family mortgage 
originations by property type. This section 
discusses available data for estimating the 
relative size of the single-family rental 
mortgage market. 

The Residential Finance Survey (RFS) and 
HMDA are the data sources for estimating the 
relative size of the single-family rental 
market. The 2001 RFS provides mortgage 
origination estimates for each of the three 
single-family property types, as it includes 
mortgages originated during 2001, as well as 
surviving mortgages that were originated in 
earlier years such as 1999 and 2000. HMDA 
divides newly-originated single-family 
mortgages into two property types:2° 

(1) Owner-occupied originations, which 
include both SF-O and SF 2-4. 

(2) Non-owner-occupied mortgage 
originations, which include SF Investor. 

The percentage distributions of single- 
family mortgages from HMDA and the 2001 
RFS are provided in Table D.6a and D.6b. 
HMDA data will be discussed first. Because 
HMDA combines the first two categories (SF- 
O and SF 2-4), the comparisons between the 
data bases must necessarily focus on the SF 
investor category. The following points stand 
out from Table D.6.a: 

e The investor share of all single-family 
loans has ranged from 5.7 percent (1993) to 
9.1 percent (2000), with an average of 7.8 
percent. Over the more recent 1999-2003 
period, the investor share has averaged 8.3 
percent. 

e The investor share is much higher for 
home purchase loans than for refinance 
loans. The investor share of home purchase 


20 The HMDA data reported in this section ignore 
HMDA loans with “non-applicable” for owner type. 


loans averaged 9.6 percent between 1993 and 
2003, as compared with a 6.8 percent average 
for refinance loans. 

e The investor share for home purchase 
loans recently increased, rising from slightly 
above 9.0 percent during 1999 to around 19.0 
percent during 2000-2001 to 12.0—13.0 
percent during 2002 and 2003. The average 
investor share for home purchase loans was 
11.2 percent between 1999 and 2003. 

e In its comments, Fannie Mae noted that 
HUD should deduct subprime loans from 
investor loans. As shown in the middle 
portion of Table D.6a, deducting investor 
subprime loans reduces the overall investor 
share by approximately one-half percentage 
point (e.g., 1999-2003 average is reduced 
from 8.3 percent to 7.7 percent).21 

e HMDA data for metropolitan areas 
(bottom portion of Table D.6.a) show a 
slightly lower investor share than HMDA 
data for both metropolitan and non- 
metropolitan areas (top portion of Table 
D.6a). Between 1993 and 2003, the investor 
share in metropolitan areas averaged 7.5 


' percent, as compared with 7.8 percent for the 


U.S. as a whole. During the more recent 
1999-2003 period, the differential was 
slightly higher, 7.8 percent versus 8.3 
percent. 

BILLING CODE 4210-27-P 


- 21These data without subprime loans are 


presented merely to provide a sense of the likely 
changes if one excludes subprime investor loans. 
Three comments should be made about them. First, 
HUD’s procedure is to drop one-half of subprime 
loans as a proxy for B&C loans, which one reduce 
the one-half percentage point differential 
mentioned in the text to a one-quarter point 
percentage differential. Second, the comparisions in 
Table D.6a do not deduct single-family owner 
subrpime loans; doing that would raise the investor 
shares from those in middle portion of the table. 
Third, HUD’s model starts with investor and owner 
property shares that include subprime loans (such 
as those in the top portion of Table D.6a) and then 
excludes the subprime loans as part of the 
derivations within the model. See Section F for an 
explanation of this procedure. 
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Table D.6a 


Investor Loans as a Percentage of all Single-Family Loans, 
HMDA Data, 1993-2003 


Assumed Refinanced Rate of: 
Home Purchase Refinance Total 40% 


1. All Investor Loans . 
2003 13.4% 6.5% 10.7% 
2002 $23% 6.5% 10.0% 
2001 10.6% 6.2% 8.9% 
~ 2000 10.0% 7.6% 9.1% 
1999 94% 7.0% 8.5% 
1998 9.0% 5.5% 7.6% 
1997 9.4% 7.4% - 8.6% 
1996 8.2% 6.9% 1.1% 
1995 8.4% 8.2% 8.3% 
1994 7.8% 8.3% 8.0% 
1993 6.9% 5.2% 6.2% 


1993-2003 9.6% 6.8% ; 8.5% 
1999-2003 11.1% 6.8% 9.4% 


2. Investor Loans 

Without Subprime Loans 

2003 

2002 

2001 

1999 

1998 

1997 

1996 

1995 

1994 

1993 


1993-2003 
1999-2003 


3. Investor Loans in 

Metropolitan Areas 
2003 
2002 
2001 
2000 
1999 
1998 
1997 
1996 
1995 
1994 
1993 


1993-2003 
1999-2003 


| 10.3% 
9.7% 
8.7% 
4 8.9% 
8.3% 
4 1.4% 
8.5% 
7.6% 
8.3% 
8.0% 
6.1% 
8.3% 
9.2% 
12.7% 6.1% 7.1% 10.4% 10.1% 9.7% 
11.7% 6.0% 7.7% 9.7% 9.4% 9.2% 
10.1% 5.8% 7.3% 8.6% 8.4% 8.2% 
9.5% 6.3% 8.3% 8.4% 8.2% 8.1% ‘ 
8.9% 6.0% 714% 7.9% 7.8% 7.6% . 
8.5% - 4.8% 6.1% 7.2% 7.0% 6.8% 
8.9% 5.9% 7.5% 7.9% 7.1% 7.6% 
7.9% 6.2% 7.1% 7.3% 7.2% 7.1% 
8.3% 7.6% — 8.0% 8.0% 8.0% 
| 7.6% 8.0% 7.8% 7.71% 7.8% 1.8% 
6.8% 5.1% 5.6% 6.2% 6.1% 6.0% . 
P| 9.2%. 6.2% 7.3% 8.1% 8.0% 7.8% 
10.6% 6.0% 7.71% 9.0% 8.8% 8.6% 
12.5% 6.1% 1.1% 10.3% 10.0% 9.6% 
- 11.4% 6.0% 1.1% 9.5% 9.3% 9.0% 
9.9% 5.9% 7.3% 8.5% 8.3% 8.1% 
9.3% 7.6% 8.7% 8.7% 8.6% 8.5% 
8.9% 6.9% 7.9% 8.2% 8.1% 8.0% 
8.5% 6.5% 7.4% 7.2% 7.1% 
- 8.9% 7.3% 8.2% 8.4% 8.3% 8.2% 
7.7% 6.8% 7.3% 7.4% 1.4% 7.3% 
| 7.9% 8.0% 7.9% 7.9% 7.9% 7.9% 
7.3% 8.3% 1.1% 7.6% 1.1% 7.1% 
6.5% 5.0% 5.4% 6.0% 5.9% 5.8% 
9.0% 6.7% . 7.5% 8.2% 8.1% 7.9% 
| 10.4% 6.5% + 7.9% 9.0% 8.9% 8.6% 
{ 
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Table D.6b provides information on 
investor loans from the 2001 RFS. During 
2001, investors accounted for 13.4 percent of 
all new single-family mortgages. Similar to 
the pattern in HMDA, the RFS-reported 
investor share of home purchase Joans (15.7 
percent) was higher than the investor share 
(9.0 percent) of refinance loans (see Table 
D.6b). The RFS-based investor shares were 


similar for single-family mortgages originated 
in earlier years that had also survived (i.e., 


not prepaid) until the time of the RFS survey - 


in 2001; for example, the investor share was 
13.0 percent for surviving 1999 mortgages 
and 14.0 percent for surviving year 2000 
mortgages. 

For comparison purposes, Table D.6c 
provides investor shares of the single-family 


mortgages purchased by the GSEs. Between 
1999 and 2003, the investor share of Fannie 
Mae’s single-family mortgage purchases 
ranged from 4.2 percent (1999) to 7.8 percent 
(2000). Freddie Mac’s investor share has been 
lower, ranging from 3.0 percent (2003) to 4.8 
percent (2000). The low figure for 2003 was 
due to the heavy refinancing of owner loans 
in that year. : 
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The RFS investor share of 13.4 percent in 
2001 is substantially larger than the 
corresponding HMDA investor share of 7.8 
percent. In their comments on the 2004 
proposed rule, as well as in their comments 
on HUD’s earlier 1995 and 2000 GSE rules, 
the GSEs have argued that HUD should use 
the HMDA-reported SF investor share. In its 
1995 and 2000 rules and the 2004 proposed 
GSE rule, HUD’s baseline model assumed a 
10 percent share for the SF investor group— 
only slightly higher than the HMDA-based 
estimates; alternative models assuming 8 
percent and 12 percent were also considered. 
At that time, HUD argued that its baseline - 
projection of 10 percent was probably quite 
conservative; however, given the uncertainty 
around the data, it was difficult to draw firm 
conclusions about the size of the single- 
family investor market, which necessitated 
that HUD conduct sensitivity analyses using 
investor shares (e.g., 8 percent) less than 10 
percent. HUD’s argument that its 10 percent 
baseline work was probably conservative was 
based on earlier work by Blackley and 
Follain. It is interesting to briefly review their 
work because they focused on the differences 
between RFS and HMDA data. 


2. Blackley and Follain Analysis of Investor - 
Market Share 


As mentioned, during the 1995 rule- 
making, HUD asked the Urban Institute to 
analyze the differences between the RFS and 
HMDA investor shares and determine which 
was the more reasonable. The Urban 
Institute’s analysis of this issue is contained 
in reports by Dixie Blackley and James 
Follain.22 Blackley and Follain provide 
reasons why HMDA should be adjusted 
upward as well as reasons why the RFS 
should be adjusted downward. They find that 
HMDA may understate the investor share of 
single-family mortgages because of “hidden 
investors” who falsely claim that a property 
is owner-occupied in order to more easily 
obtain mortgage financing. RFS may overstate 
the investor share of the market because units 
that are temporarily rented while the owner 
seeks another buyer may be counted as rental 
units in the RFS, even though rental status 
of such units may only be temporary. The 
RFS’s investor share should be adjusted 
downward in part because the RFS assigns 
- all vacant properties to the rental group, but 
some of these are likely intended for the 
owner market, especially among one-unit 
properties. Blackley and Follain’s analysis of 
this issue suggests lowering the investor 
share from the 1991 RFS-reported investor 
share of 17.3 percent to about 14—15 percent. 

Finally, Blackley and Follain note that a 
conservative estimate of the SF investor share 
is advisable because of the difficulty of 
measuring the magnitudes of the various 
effects that they analyzed. In their 1996 


22 Dixie M. Blackley and James'R. Foilain, “A 
Critique of the Methodology Used to Determine 
Affordable Housing Goals for the Government 
Sponsored Housing Enterprises,” report prepared 
for Office of Policy Development and Research, 
Department of Housing and Urban Development, 
October 1995; and “HUD’s Market Share 
Methodology and its Housing Goals for thie 
Government Sponsored Enterprises,” unpublished 
paper, March 1996. 


paper, they conclude that 12 percent is a 
reasonable estimate of the investor share of 
single-family mortgage originations.?? 
Blackley and Follain caution that uncertainty 
exists around this estimate because of 
inadequate data. 


3. GSE Comments on SF Rental Shares in the 
Proposed Rule 


Fannie Mae, Freddie Mac, and ICF thought 
that the investor share should be lower than 
the 10 percent used by HUD. While they 
agreed with HUD that the RFS provided the 
most accurate estimate of the true investor 
share of the market, they emphasized that 
lender reporting of investor loans to the GSEs 
was best proxied by HMDA data (which, of 
course, are based on lender reports). That is, 
the actual opportunities available to the GSEs 
in the SF investor market are best measured 
by data that lenders report based on 
information from actual loan applications. 
Based on this argument, they concluded that 
HUD’s market sizing analysis should rely on 
HMDA data, not RFS data. 

For example, Fannie Mae argued that the 
most valid measure of the single-family 
rental market is the same measure (lender- 
reported data to HMDA) against which the 
GSEs’ performance is measured. Fannie Mae 
points out that that two (10 percent and 12 
percent) of the three scenarios that HUD uses 
exceed the highest investor share ever 
reported in HMDA. Fannie rejects HUD’s 
justification (the 1991 RFS and the Blackley- 
Follain analysis) for using the higher 
scenarios because the lender reporting to the 
GSEs is closer to HMDA data than to the 
reporting in the RFS. Fannie Mae argues that 
the 1995 Blackley and Follain analysis 
bolsters its case against the RFS measures. 
Fannie Mae notes that both HUD and 
Blackley and Follain conclude that there is 
a reporting bias in the HMDA data that is not 
present in the RFS. The bias is in part due - 
to hidden investors. At the time of 
origination, the property may be owner- 
occupied or may be intended to be owner- 
occupied. In fact, the property may become 
rental shortly after origination. As a result, 
the RFS reports a more accurate higher 
percentage of rental housing because it is a 
snapshot of housing, not a collection of 
information at mortgage origination. Fannie 
Mae says HUD uses the RFS because it is the 
more accurate measure of the rental market 
at any moment in time. However, Fannie Mae 
argues that the same bias in HMDA also 
exists in its own reporting when it acquires 
mortgages. According to Fannie Mae, an 
apples to apples comparison would make 
sure that the GSE goals contain the same 
biases that the GSE reports contain, rather 
than no bias. Finally, Fannie says that even 
HMDA overstates the investor share of the 
single-family market because of second 
homes. Second homes are reported in HMDA 
as “not owner occupied” to determine 
investor status but are not goals eligible. 
Therefore, according to Fannie Mae, HUD’s 
use of HMDA would overestimate the goals- 
eligible share of the single-family market. As 
a result of these data and methodology 


issues, Fannie believes HUD miscalculates 


23 Blackley and Follain (1996), p. 20. 


the mix of units in the rental market and 
overstates the size of the goals-eligible 
portion of the rental market. 

Similarly, Freddie Mac concluded that 
HUD overestimated the SF investor share of 
the market because it relied on the RFS rather 
than HMDA. Freddie Mac says investor- 
owners have an incentive to claim falsely 
they are owner-occupants because of higher 
underwriting standards and higher interest 
rates on investor-owner properties. 
According to Freddie Mac, these incentives 
likely result in HMDA’s undercounting SF 
investor loans relative to the more accurate 
counts of investor loans from the RFS. 
Freddie Mac concludes as follows: 

This undercounting [on the part of HMDA], 
however, is exactly what is desired when 
estimating the goal share available to the 
GSEs. Because the GSEs’ information on their 
loans has the same “bias” as does the HMDA 
data. * * * The HMDA data, therefore, are 
more appropriate to estimating the market for 
goal setting than are the RFS data. (p.II-6) 

Essentially, Freddie Mac concludes that 
HUD’s market estimates should measure 
opportunities in the marketplace that are 
actually available to the GSEs. Such 
opportunities are best measured by lender- 
reported HMDA data, not the more accurate 
RFS data. ICF reaches a similar conclusion, 
as it states that “HMDA data, or its 
equivalent, are what the GSEs’ performance 
will be measured against and is therefore the 
appropriate metric for estimating market goal 
shares” (ICF Report, p.20). 


4. SF Investor Shares in the Final Rule 


In this final Rule, HUD has switched to a 
HMDA-based system and provides overall 
market share estimates for a range of single- 
family investor shares. For each year between 
1993 and 2003, the top-right-hand-side 
portion of Table D.6a shows the projected 
investor share in a “home purchase 
environment” assuming a refinance share of 
35 percent, 40 percent, and 45 percent. 
Refinance shares greater than 35 percent are 
included here because single-family investor 
loans typically have higher refinance shares 
than single-family-owner loans. As shown in 
Table D.6a, the average 1993-2003, HMDA- 
based investor share would have been 8.5 
(8.4) percent if the investor refinance share 
had been 40 (45) percent during this period. 
During the more recent 1999-2003 period, 
which was characterized by particularly high 
HMDA-reported investor shares for home 
purchase loans, the average investor share 
would have been 9.4 (9.2) percent if the 
investor refinance share had been 40 (45) 
percent during this period. As noted earlier, 
the HMDA-reported investor shares for 
metropolitan areas are slightly lower than 
those for the entire U.S. As shown in the 
bottom-right-hand portion of Table D.6a, the 
average 1999-2003, HMDA-based investor 
share for metropolitan areas would have been 
8.9 (8.7) percent if the investor refinance 
share had been 40 (45) percent during this 
period. 

The above analysis suggests that the 
HMDA-reported investor share of a future 
home purchase market will probably be 
around 8.5—9.0 percent, or possibly higher if 
the recent figures for home purchase loans 
hold up (in this case, around 9.5 percent). 
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Thus, HUD’s analysis of market shares in 
Sections F—H will report overall market 
estimates for a range of SF investor shares— 
8.0 percent, 8.5 percent, 9.0 percent, and 10.5 
percent. 


5. Single-Family Market in Terms of Unit 
Shares 


The market share estimates for the housing 
goals need to be expressed as percentages of 
units rather than as percentages of mortgages. 

_Since a SF 2-4 and a SF-investor mortgage 
finances more than one dwelling unit, 
adjustments reflecting units-per-mortgage 
have to be made in order to arrive at the 
distribution of newly-financed single-family 
dwelling units. From HMDA, one can obtain 
the share of investor mortgages (those 
reported in Table D.6a) and the share of 
owner mortgages (obtained by subtracting the 
share of investor mortgages from 100 
percent). HMDA does not disaggregate the 
SF-owner (SF—O) mortgage category into its 
two components: SF—-O 1-Unit mortgages and 
SF-O 2-4 mortgages. To arrive at shares of 
SF financed dwelling units, two sets of 


adjustments have to be made to the HMDA 
data. 

First, the owner-occupied HMDA data have 
to be disaggregated between SF—O 1-Unit and 
SF 2—4 mortgages. HUD’s 2004 proposed GSE 
rule assumed that SF 2—4 mortgages 
accounted for 2.0 percent of all single-family 
mortgages. Based on the 2001 RFS data, this 
percentage is reduced to about 1.6 percent in 
this Final Rule. In 2001, the RFS shows the 
following distribution across the three single- 
family mortgage types: (a) 85.1 percent for 
SF-O 1-Unit mortgages; (b) 1.5 percent for 
SF-O 2—4 mortgages; and (c) 13.4 percent for 
SF-Investor mortgages (see Table D.6b). Thus, 
according to 2001 RFS data, SF 2-4 
mortgages represent 1.73 percent of all 
single-family-owner mortgages (obtained by 
dividing (b) by the sum of (a) and (b)). In the 
market projection models, the SF-investor 
mortgage share is assumed to be lower than 
the RFS-reported figure of 13.4 percent. If the 
SF-investor share is 8.5 percent, then the SF— 
O share is 91.5 percent, which is split as 
follows: 1.58 percent for SF—-O 2-4 mortgages 
(obtained by multiplying 0.0173 by 91.5 


percent) and 89.92 percent for SF—O 1-Unit 
mortgages (obtained by subtracting 1.58 
percent for the overall SF—O share of 91.5 
percent). Thus, in this scenario, the 
distribution across SF mortgage types would 
be as follows: (d) 89.92 percent for SF—O 1- 
Unit mortgages; (b) 1.58 percent for SF—O 2- 
4 mortgages; and (c) 8.50 percent for SF- 
Investor mortgages. Table D.6d shows the 
distribution of SF mortgages under the 
various assumptions assumed in Sections F— 
H. For comparison purposes, the SF—O 2-4 
shares for the GSEs are reported in Table 
D.6c. The 1999 to 2003 shares for Fannie Mae ~ 
are approximately 2.0 percent while those for 
Freddie Mac are approximately 1.5 percent. 
Thus, the Fannie Mae shares are consistent 
with the 2.0 percent assumption used in the 
2004 proposed rule while the Freddie Mac 
shares are consistent with the 1.6 percent 
assumption used in this Final Rule. 
Sensitivity analyses in Sections F-G will 
show the effects of using the 2.0 percent 
assumption (as compared with the 1.6 
percent baseline). 
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Second, the resulting mortgage-based. 
distributions have to be shifted to unit-based 
distributions by applying the unit-per- 
mortgage assumptions. The 2004 proposed 
GSE rule assumed the following: 2.25 units 
per SF 2-4 property and 1.35 units per SF 
investor property. Based on RFS data, these 
numbers are reduced slightly to the 
following: 2.2 units per SF 2-4 property and 
1.3 units per SF investor property. These 


the RFS. The corresponding 2001 figures 
from the RFS were 2.1 and 1.4, respectively. 
As shown in Table D.6d, the GSE data has 
consistently been around the figures in the 
2004 proposed GSE rule, which were 2.25 
and 1.35, respectively. Thus, it was decided 
to use the 1999-01 RFS averages which drop 
each units-per-mortgage figure by 0.05. 
Sensitivity analysis shows that this issue 
(whether to use the 1999-01 combination of 


figures are based on 1999-2001 averages from 2.2/1.3 or to use the 2001 combination of 2.1/ 


1.4) has little impact on the market sizing 
results. 

Based on these calculations, the percentage 
distribution of newly-mortgaged single- 
family dwelling units was derived for each of 
the various estimates of the investor share of 
single-family mortgages. The results are 
presented in Table D.6e for investor 
percentage shares of 8.0, 8.5, 9.0, and 9.5. 
Three points should be made about these 
data. 
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First, notice that the rental categories 
represent a larger share of the unit-based 
market than they did of the mortgage-based 
market reported earlier. For example, when 
the SF-investor category represents 8.5 
percent of all SF mortgages, it represents 10.6 
percent of all SF units financed. This, of 
course, follows directly from applying the 
loan-per-unit expansion factors. 

Second, notice that the ‘‘All SF-Rental - 
Units” column highlights the share of the 
single-family mortgage market accounted for 
by all single-family rental units, for both SF- 
O 2-4 properties and SF-Investor properties. 
For example, when the investor mortgage 
share is 8.5 percent, single-family rental units 
(in SF 2-4 properties as well as in SF 
investor properties) account for 12.4 percent 
of all newly-mortgaged SF units. This single- 
family rental share compares with 15.1 
percent under the baseline assumptions of 
the 2004 proposed GSE Rule; the 15.1 
percent figure is reported in Table D.6b of the 


2004 proposed GSE rule. If the single-family 
investor share is 9.0 (9.5) percent, then 
single-family rental units account for account 
for 13.0 (13.6) percent of all newly-mortgaged 
SF units. 

ICF projected that SF rental units would 
account for 12.0 percent of all single-family- 
financed units during the 2005-2008 
projection period (ICF Appendix, p.126). 


“ Under the units-per-mortgage and SF—O 2-4 


share assumptions that ICF was using (2.25 
for SF—O 2—4 and 1.35 for SF—Investor and 

a 2.0 percent share for SF—O 2-4 mortgages), 
ICF’s 12-percent assumption for single-family 
rental units translates back to an investor 
mortgage share of 7.5 percent.24 


24Tt should be mentioned that ICF’s 12.0 percent 
assumption for the SF rental share seems at odds 
with ICF’s Exhibit 6.4, which suggests that ICF’s 
1994-2002 average SF rental share is 14.9 percent. 
A 14.9 percent SF rental share would be consistent 
with a 12 percent investor mortgage share. 


In its projections, Fannie Mae assumes 8.0 
percent for the investor share of mortgages, 
a figure Fannie Mae says is consistent with 
HMDA data (Fannie Mae Appendix I, Table 
1.11, p. I-38). Under the 2001 RFS 
assumptions (see above), this translates into 
a single-family rental share (on a units basis) 
of 11.8 percent. Under the units-per-loan and 


- SF-O 2—4 assumptions of the proposed rule, 


this translates into a single-family rental 
share (expressed on a units basis) of 12.7 
percent. 

Third, if the investor mortgage share were 
13 percent (the 2001 figure from the RFS), 
single-family rental units would account for 
over 17 percent of all newly-mortgaged 
single-family units. 

The unit distributions reported for the 
GSEs in Table D.6f will be discussed in the 
next section. 
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Table D.6f 


Single-Family Owner, Single-Family Rental, and Multifamily Rental 
Shares of the GSEs' Purchases 


Fannie Mae 


Single-Family 
Owner 


Single-Family 
Rental 


Multifamily 
Rental 


Exhibit: Total 


Rental 


1999 83.3% 


2000 75.9% . 


2001 80.5% 
2002 82.4% 
2003 82.9% 


Unweighted Averages 
1999-2002 
1999-2003 


80.5% 
81.0% 


6.8% 
10.8% 
8.6% 
9.9% 
8.7% 


9.0% 
9.0% 


9.9% 
13.3% 


10.9% 


71.7% 
8.4% 


10.5% 
10.0% 
Freddie Mac 


~ 16.7% 
24.1% 
19.5% 
17.6% 
17.1% 


19.5% 
19.0% 


Single-Family 
Owner" 


Single-Family 
Rental 


Multifamily 
Rental 


Exhibit: Total 


Rental 


1999 85.4% 
2000 82.5% 
2001 83.8% 
2002 85.7% 
2003 84.2% 


Unweighted Averages 
1999-2002 


1999-2003 84.3% 


84.4% 


6.1% 
7.2% 
6.7% 
6.6% 
5.1% 


- 6.7% 
6.3% 


8.5% 
10.3% 
9.5% 
7.7% 
10.7% 


9.0% 
9.3% 


100.0% 
100.0% 


14.6% 
17.5% 
16.2% 
14.3% 
15.8% 


Note: Single-family rental dwelling units accounted for 6.8% of all dwelling units (owner and rental) financed by 


Fannie Mae in 1999. Thus, there are unit-based (not mortgage-based) distributions. 
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E. HUD’s Market Share Model! 


This section integrates findings from the 
previous two sections about the size of the 
multifamily mortgage market and the relative 
distribution of single-family owner and rental 
mortgages into a single model of the mortgage 
market., The section provides the basic 
equations for HUD’s market share model and 
identifies the remaining parameters that must 
be estimated. 

The output of this section is a unit-based 
distribution for the four property types 
discussed in Section B.25 Sections F-H will 
apply goal percentages to this property 
distribution in order to determine the size of 
the mortgage market for each of the three 
housing goals. 


1. Basic Equations for Determining Units ~ 
Financed in the Mortgage Market 


The model first estimates the number of 
dwelling units financed by conventional 
conforming mortgage originations for each of 
the four property types. It then determines 
each property type’s share of the total 
number of dwelling units financed. 


a. Single-Family Units 

This section estimates the number of 
single-family units that will be financed in 
the conventional conforming market, where 
single-family units (SF—UNITS) are defined 
as: 
SF-UNITS = SF-O + SF 2-4 + SF- 

INVESTOR 


First, the dollar volume of conventional 
conforming single-family mortgages 
(CCSFMS) is derived as follows: 

(1) CCSFM$ = CONV% * CONF% * SFORIGS$ 
where 


CONV% = conventional mortgage 
originations as a percent of total 
mortgage originations; estimated to be 
88%.26 

CONF% = conforming mortgage originations — 
(measured in dollars) as a percent of 
conventional single-family originations; 
forecasted to be 80% by industry. 

SFORIG$ = dollar volume of single-family 
one-to-four unit mortgages; $1,700 
billion is used here as a starting 
assumption to reflect market conditions 
during the years 2005—2008.2”7 While 


2° The property distribution reported in Table D.1 
is an example of the output of the market share 
model. Thus, this section completes Step 1 of the 
three-step procedure outlined above in Section B. 

26 According to estimates by the Mortgage 
Bankers Association of America (MBAA), the 
conventional share of the 1-4 family market was 
between 86 and 88 percent of the market from 1993 
to 1999, with a one-time low of 81 pefcent in 1994. 
Calculated from “1-4 Family Mortgage 
Originations” tables (Table 1—Industry and Table 
2—Conventional Loans) from ‘““MBAA Mortgage and 
Market Data,” at www.MBAAa.org/marketkdata/ as 
of July 13, 2000. More recent unpublished estimates 
by MBAA are slightly higher. As discussed in the 
text, the market sizing shares are affected by 
parameters other than this one, such as the 
multifamily share of newly-mortgaged dwelling 
units. 

27In its August 17, 2004 forecast, Fannie Mae 
projected approximately $1.6 billion for 2005 and 
2006 while the MBAA projected $1.8 billion for 
2005 in its August 13, 2004 forecast. As discussed 
later, single-family originations could differ from 


alternative assumptions will be 
examined, it must be emphasized that 
the important concept for deriving the 
goal-qualifying market shares is the 
relative importance of single-family 
versus multifamily mortgage originations 
(the “multifamily mix” discussed in 
Section C) rather than the total dollar 
volume of single-family originations 
considered in isolation. 

Substituting these values into (1) yields an 
estimate for the conventional conforming 
market (CCSFMS$) of $1,197 billion. 

Second, the number of conventional 
conforming single-family mortgages 
(CCSFM#) is derived as follows: 

(2) CCSFM# = (CCSFM$ * (1-REFT)/ 
PSFLOANS) + (CCSFM$ * REFI)/ 
RSFLOANS) 

where 

REFI= the refinance rate, assumed to be 35 
percent for the baseline.28 

PSFLOANS = the average conventional 
conforming purchase mortgage amount 
for single-family properties; estimated to 
be $146,000.29 

RSFLOANS = the average conventional 
conforming refinance mortgage amount 
for single-family properties; estimated to 
be $131,000.3° 


$1,700 billion during the 2005-2008 period that the 
goals will be in effect. ‘As recent experience shows, 
market projections often change. For example, in 
January 2003, the MBAA projected $1,246 billion 
for 2003; of course, actual 2003 mortgage 
originations were triple the latter amount. (See 
http://www.MBAAa.org/marketdata/forecasts for 
January 2003 Mortgage Finance Forecasts.) While 
Sections F—H will report the effects on the market 
estimates of alternative estimates of single-family 
mortgage originations, it should be emphasized that 
the important parameter for the market sizing 
estimates is the share of single-family-owner units 
relative to the share of single-family and 
multifamily rental units, not the absolute level of 
single-family originations. 

28 The model requires an estimated refinance rate 
because purchase and refinance loans can have 
different shares of goals-qualifying units. In 2003, 
the refinance rate was almost 70 percent. In its 
August 13, 2004 forecast, the MBAA projects 25 
percent for 2005, as did Fannie Mae in its August 
17, 2004 forecast. The baseline model uses a higher 
refinance rate of 35 percent because conforming 
conventional loans tend to refinance at a higher rate 
than the overall market. Sensitivity analyses for 
alternative refinance rates are presented in Sections 
F-H. 

29 The average 2002 purchase loan amount is 
estimated at $135,060 for owner occupied units 
using 2002 HMDA average loan amounts for single- 
family home purchase loans in metropolitan areas. 
A small adjustment is made to this figure to account 
for a small number of two-to-four and investor 
properties (see Section D above). This produces an 
average purchase loan size of $133,458 for 2002 
which is then inflated 3 percent a year for three 
years and then rounded to arrive at an estimated 
$146,000 average loan size for home purchase loans 
in 2005. 


30 The average refinance loan amount is estimated 
by averaging the relationship between HMDA 
average purchase and refinance loan amounts for 
1999 and 2000, which were non-refinance 
environments. Applying this average of 90 percent 
(refinance loan amount/purchase loan amount) to 
the $146,000 average loan amount for purchase 
loans gives a rounded estimate of $131,000 for 
average refinance loan amounts. When refinance 
environments are used, $146,000 average loan 


Substituting these values into (2) yields an 
estimate of 8.5 million mortgages. 

Third, the total number of single-family 
mortgages is divided among the three single- 
family property types. Using the 89.9/1.6/8.5 
percentage distribution for single-family 
mortgages (see Section D), the following 
results are obtained: 

(3a) SF—OM# = 0.899 * CCSFM# = number 
of owner-occupied, one-unit mortgages = 
7.642 million. 

(3b) SF—2-4M# = 0.016 * CCSFM# = number 
of owner-occupied, two-to-four unit 
mortgages = 0.136 million. 

(3c) SF-INVM# = 0.085 * CCSFM# = number 
of one-to-four unit investor mortgages = 
0.723 million. 


Fourth, the number of dwelling units 
financed for the three single-family property 
types is derived as follows: 


SF-O = SF—OM# + SF-2—4M# = number 


of owner-occupied dwelling units 
financed = 7.778 million. 

(4b) SF 2-4 = 1.2 * SF—2—4M# = number of 
rental units in 2-4 properties where an 
owner occupies one of the units = 0.163 
million.31 

(4c) SF-INVESTOR= 1.3 * SF-INVM# = 
number of single-family investor 
dwelling units financed = 0.940 million. 

Fifth, summing equations 4a—4c gives the 
projected number of newly-mortgaged single- 
family units (SF—-UNITS): 

(5) SF-UNITS = SF-O + SF 2-4 + SF- 
INVESTOR = 8.915 million. 


b. Multifamily Units 


The number of multifamily dwelling units - 
(MF-UNITS) financed by conventional 
conforming multifamily originations is 
calculated by the following series of 
equations: 


(5a) TOTAL = SF-UNITS + MF-UNITS 

(5b) MF-UNITS = MF-MIX * TOTAL = MF- 
MIX * (SF-UNITS + MF-UNITS) = [MF- 
MIX/(1 — MF-MIX)] * SF-UNITS where 

MF-MIX = the ‘“‘multifamily mix’, or the 
percentage of all newly-mortgaged 
dwelling units that are multifamily; as 
discussed in Section C, alternative 
estimates of the multifamily market will 
be included in the analysis. As explained 
in Section C above, the baseline model 
assumes a multifamily mix of 15 percent; 
results are also presented in the basic 
market tables of Sections F—H for a 
higher (16.0 percent) multifamily mix 
and for lower (12.25 percent, 13.5 
percent and 14.25 percent) multifamily 
mixes. In addition, further sensitivity _ 
analyses are reported in those sections 
for even lower multifamily mixes that 
could occur during periods of heavy 
single-family refinancing activity. 

Assuming a multifamily mix of 15 percent 


and solving (5b) yields the following: 


amounts are used for both purchase and refinance 
loans. This relationship is consistent with the 
observed relationship in past refinance years such 
as 1998, 2001. and 2002. 

31 Based on the 2001 RFS, there is an average of 
2.2 housing units per mortgage for 2-4 properties 
and 1.3 units per mortgage for single-family 
investor properties. See earlier discussion. 
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(5c) MF—UNITS = [0.15/0.85] * SF-UNITS = 
0.176 * SF-UNITS = 1.6 million. 


c. Total Units Financed 


The total number of dwelling units 
financed by the conventional conforming 
mortgage market (TOTAL) can be expressed 
in three useful ways: , 
(6a) TOTAL = SF-UNITS + MF-UNITS = 
10.6 million (or more precisely, 
10,632,145 units) 

(6b) TOTAL = SF—O + SF 2-4 + SF- 
INVESTOR + MF- UNITS 

(6c) TOTAL = + SF-RENTAL + 
UNITS where SF—RENTAL equals SF-2 
4 plus SF-INVESTOR 


2. Dwelling Unit Distributions by Property 
Type 

The next step is to express the number of 
dwelling units financed for each property 
type as a percentage of the total number of 
units financed by conventional conforming 
mortgage originations.? 
. The projections used above in equations 
(1)+(6) produce the following distributions of 
financed units by property type: 


% Share 


SF-O 
SF 2-4 
SF INVESTOR 


74.5 
1.5 
9.0 


32 The share of the mortgage market accounted for 
by owner occupants is (SF—O)/TOTAL,; the share of 
the market accounted for by all single-family rental 
units is SF-RENTAL/TOTAL,; and so on. 


% Share 


MF-UNITS 15.0 


Total 
or 
SF-O .. 
SF-RENTER 
MF-—UNITS 


100.0 


74.5 
10.5 
15.0 


Total 100.0 


Sections C and D discussed alternative 
projections for the mix of multifamily 
originations and the investor share of single- 
family mortgages. This appendix will report 
results for multifamily mixes of 13.5 percent, 
15.0 percent, and 16.0 percent but sensitivity 
analyses for two other multifamily mix 
assumptions (e.g., the 12.3 percent 
assumption used by Fannie Mae and the 14.2’ 
assumption used by ICF) will also be 
reported. Under the baseline 15.0 percent 
multifamily mix, the newly-mortgaged unit 
distribution would be 74.5 percent for Single- 
Family Owner, 10.5 percent for Single- 
Family Renter, and 15.5 percent for 
Multifamily-Units. The analysis in sections 
F-H will focus on goals-qualifying market 
shares for this property distribution as well 
as the ones noted above. 

As discussed in Section D, the basic tables 
providing the goals-qualifying market 
estimates in this appendix will report results 
for the following investor shares of single- 
family mortgages—8 percent, 8.5 percent, 9.0 
percent, and 9.5 percent. For reasons 


discussed in Section D, these investor 
mortgage shares are lower than the range (8.0 
percent, 10.0 percent, and 12.0 percent) 
considered in the 2004 proposed GSE rule. 
The middle values (8.5 percent and 9.0 
percent) are probably the ones that should be 
considered as “baseline’’ projections; the 
above example used a mortgage share of 8.5 
percent, but 9.0 percent could also have been 
used to characterize a home purchase 
environment. However, HUD recognizes the. 
uncertainty of projecting origination volume 
in markets such as single-family investor 
properties; therefore, the analysis in Sections 
F-H considers market assumptions other 
than these baseline assumptions. 

Table D.7 reports the unit-based 
distributions produced by HUD’s market 
share model for different combinations of 
these projections. Unit-based distributions 
are reported for each combination of a 
multifamily mix (12.25, 13.5, 14.25, 15.0, and 
16.0) and investor mortgage share (8.0, 8.5, 
9.0, and 9.5). The effects of the different 
projections can best be seen by examining the 
owner category which varies by 4.8 
percentage points, from a low of 72.6 percent 
(multifamily mix of 16.0 percent coupled 
with an investor mortgage share of 9.5 
percent) to a high of 77.4 percent 
(multifamily mix of 12.25 percent coupled 
with an investor mortgage share of 8.0 
percent). The overall rental share is also 
highlighted in Table D.7, varying from 22.6 
percent to 27.4 percent. 
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The baseline projection of newly- 
mortgaged units in the 2004 proposed GSE 
rule was 72.2 percent for owner units, 12.8 
percent for single-family rental units, and 
15.0 percent for multifamily units. In this 
Final Rule, the baseline projection is 74.5 
percent for owner units, 10.5 percent for 
single-family rental units, and 15.0 percent 
for multifamily units, if an investor mortgage 
share of 8.5 percent is used. If an investor 
share of 9.0 percent is used, then the baseline 
projection is 74.0 percent for owner units, 
11.0 percent for single-family rental units, 
and 15.0 percent for multifamily units. Either 
way, compared with the 2004 proposed GSE 
rule, the rental share of financed dwelling 
units has dropped by approximately two 
percentage points due to the lower HMDA- 
based investor shares used in the Final Rule. 

The unit distribution in ICF’s projection 
model for 2005-2008 averaged 75.5 percent 
for owner units, 10.3 percent for single- 
family rental units, and 14.2 percent for 
multifamily units, which produces an overall 
rental share of 24.5 percent, a figure closed 
to those reported above (25.5—26.0 percent). 
The unit distribution used by Fannie Mae 
was approximately 77.4 percent for owner 
units, 10.4 percent for single-family rental 
units, and 12.3 percent for multifamily units, 
which produces an overall rental share of 
22.6 percent,33 a figure less than used by ICF 
(24.5 percent) or HUD (25.0—26.0 percent). 
Notice that Fannie Mae and ICF assume 
similar single-family rental shares (about 10.3 
percent), but ICF assumes a larger 
multifamily mix than Fannie Mae (14.2 
percent versus 12.3 percent). HUD’s single- 
family rental shares (10.5—11.0 percent) are 
slightly higher than the shares (about 10.3 
percent) used by ICF and Fannie Mae. HUD’s 
multifamily baseline share (15.0 percent) is 
slightly higher than the average (14.2 
percent) of ICF’s best estimate, and 
significantly higher than Fannie Mae’s 
assumed multifamily mix (12.3). 

As discussed in Sections C and D, the 
Residential Finance Survey is the only 
mortgage data source that provides unit- 
based property distributions directly 
comparable to those reported below. Based 
on RFS data for 2001, HUD estimated that, 
of total dwelling units in properties financed 
by recently acquired conventional 


33 Because of rounding, the two rental component 
shares do not add to the overall rental share. 


conforming mortgages, 68.3 percent were 
owner-occupied units, 16.5 percent were 
single-family rental units, and 15.2 percent 
were multifamily rental units. Thus, the RFS 
presents a much lower owner share than does 
HUD’s, ICF’s, or Fannie Mae’s models. See 
Sections C and D for further discussion of the 
RFS. 
Finally, it is interesting to compare the 


- above market-based distributions of financed 


units with the distributions of units financed 
by mortgages purchased by Fannie Mae and 
Freddie Mac. As shown in Table D.6f, the 
1993-2003 averages (unweighted) for Fannie 
Mae were 81.0 percent for owner units, 9.0 
percent for single-family rental units, and 
10.0 percent for multifamily units, which 
produces an overall rental share of 19.0 
percent. During the year 2000, Fannie Mae’s 
overall rental share did reach a peak of 24.1 
percent. Freddie Mac’s rental shares have 
been markedly lower than Fannie Mae’s. The 
1993-2003 averages (unweighted) for Freddie 
Mac were 84.3 percent for owner units, 6.3 
percent for single-family rental units, and 9.3 
percent for multifamily units, which 
produces an overall rental share of 15.7 
percent.34 Freddie Mac’s rental share did 
peak at 17.5 percent in 2000. Still, it is clear 
that the market-based distributions project 
much higher rental shares than Freddie Mac 
has been purchasing. For example, the HUD 
projection of a 25-percent rental share is over 
nine percentage points higher than Freddie 
Mac’s 1999-2003 average rental share (15.7 
percent) and over seven percentage points 
higher than Freddie Mac’s peak rental share 
(17.5 percent in 2000). The 31.7-percent 
rental share from the RFS is 16 percentage 
points higher than Freddie Mac’s 1999-2003 
average rental share (15.7 percent) and over 
14 percentage points higher than Freddie 
Mac’s peak rental share (17.5 percent in 
2000). 


F. Size of the Conventional Conforming 
Mortgage Market Serving Low- and Moderate- 
Income Families 


This section estimates the size of the low- 
and moderate-income market by applying 
low- and moderate-income percentages to the 
property shares given in Table D.7. This 
section essentially accomplishes Steps 2 and 


34 Because of rounding, the two rental component 
shares do not add to the overall rental share. 


3 of the three-step procedure discussed in 
Section B.2. ; 

Technical issues and data adjustments 
related to the low- and moderate-income 
percentages for owners and renters are 
discussed in the first two subsections. Then, 
estimates of the size of the low- and 
moderate-income market are presented along 
with several sensitivity analyses. Based on 
these analyses, HUD concludes that 51-56 
percent is a reasonable estimate of the 
mortgage market’s low- and moderate-income 
share for the four years (2005-2008) when 
the new goals will be in effect. 


1. Low- and Moderate-Income Percentage for 
Single-Family-Owner Mortgages 


- a. HMDA Data 


The most important determinant of the 
low- and moderate-income share of the 
mortgage market is the income distribution of 
single-family borrowers. HMDA reports 
annual income data for families who live in 
metropolitan areas and purchase a home or 
refinance their existing mortgage.35 The data 
cover conventional mortgages below the 
conforming loan limit, which was $322,700 
in 2003. Table D.8a gives the percentage of 
mortgages originated for low- and moderate- 
income families for the years 1992-2003. 
Data are presented for home purchase, 
refinance, and all single-family-owner loans. 
The discussion below will often focus on 
home purchase loans because they typically 
account for the majority of all single-family- 
owner mortgages.*6 For each year, a low- and 
moderate-income percentage is also reported 
for the conforming market without B&C 
loans. 

Table D.8a also reports similar data for 
very-low-income families (that is, families 
with incomes less than 60 percent of area - 
median income). As discussed in Section H, 
very-low-income families are the main 
component of the special affordable mortgage 
market. 


35 HMDA data are expressed in terms of number 
of loans rather than number of units. In addition, 
HMDA data do not distinguish between owner- 
occupied one-unit properties and owner-occupied 
2-4 properties. This is not a particular problem for 
this section’s analysis of owner incomes. 

36 Sensitivity analyses will focus on how the 
results change during a heavy refinancing 
environment. 
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Two trends in the income data should be 
mentioned—one related to the growth in the 
market’s funding of low- and moderate- 
income families during the 1990s (and 
particularly the growth since 1998 which was 
the last year analyzed in HUD’s 2000 GSE 
Rule); and the other related to changes in the. 
borrower income distributions for refinance 
and home purchase mortgages. Throughout 
this appendix, “‘low- and moderate-income”’ 
will often be referred to as “low-mod’. 

Recent Trends in the Market Share for 
Lower Income Borrowers. First, focus on the 
percentages in Table D.8a for the total (both 
home purchase and refinance) conforming 
market. After averaging about 30 percent 
during 1992-93, the percentage of borrowers 
with less than area median income jumped _ 
to 41.0 percent in 1994, and remained above 
40 percent through 2003. Over the ten-year 
period, 1994 to 2003, the low-mod share of 
the total market averaged 42.9 percent (or 
42.2 percent if B&C loans are excluded from 
the market totals).3”7 The share of the market 
accounted for by very-low-income borrowers 
followed a similar trend, increasing from 6— 
7 percent in 1992-93 to about 12 percent in 
1994 and averaging 13.2 percent during the 

1994-to-2003 period (or 12.7 percent if B&C 
loans are excluded). 

Next, consider the percentages for home. 
purchase loans. The share of the home loan 
market accounted for by less-than-median- 
income borrowers increased from 34.4 
percent in 1992 to 44.7 percent in 2003. 
Within the 1994-to-2002 period, the low-mod 
share of the home purchase market averaged 
44.4 percent between 1999 and 2003, 
compared with 42.1 percent between 1994 
and 1998. Similarly, the very-low-income 
share of the home purchase market was also 
higher during the 1999-to-2002 period than 
during the 1994-to-1998 period (14.1 percent 
versus 12.6 percent). Note that within the 
more recent period, the low-mod share for 
home purchase loans was particularly high 
during 1999 (45.2 percent) and 2000 (44.3 
percent) before falling slightly in 2001 (43.2 
percent), only to rebound again in 2002 (44.8 
percent) and 2003 (44.7 percent). As shown 
in Table D.8a, the low-mod shares do not 
change much when B&C home loans are 
excluded from the market definition; this is 
because B&C loans are mainly refinance 
loans. 

It appears that the affordable lending 
market for home purchase loans is even 
stronger today than when HUD wrote the 
2000 Rule, which covered market data 
through 1998. The very-low-income and low- 
mod percentages were higher during 1999 to 
2003 than they were during the earlier 
period. In addition, when HUD wrote the 
2000 Rule, there had been five years (1994— 
98) of solid affordable lending for lower- 
income borrowers. Now, with five additional 
years of data for 1999-2003, there have been 
ten years of strong affordable lending. 

Of course, it is recognized that lending 
patterns could change with sharp changes in 
interest rates and the economy. However, the 


37 The annual averages of the goals-qualifying ~ 
mortgages reported in this appendix are unweighted 
averages; for analyses using weighted averages see 
Appendix A. 


fact that lending to low-income families has 
remained at a high level for ten years 
demonstrates that the market has changed in 
fundamental ways from the mortgage market 
of the early 1990s. The numerous innovative 
products and outreach programs that the 
industry has developed to attract lower- 
income families into the homeownership and 
mortgage markets appear to be working and 
there is no reason to believe that they will 
not continue to assist in closing troubling 
homeownership gaps that exist today. As 
explained in Appendix A, the demand for 
homeownership on the part of minorities, 
immigrants and non-traditional borrowers 
should help to maintain activity in the 


. affordable portion of the mortgage market. 


Thus, while economic recession or higher 
interest rates would likely reduce the low- 
and moderate-income share of mortgage 
originations, there is evidence that the low- - 
mod market might not return to the low 
levels of the early 1990s. There is also 
evidence that the affordable lending market 
increased slightly since 1998, although it is 
recognized that this could be due to the 
recent period of historically low interest 
rates. 

Refinance Mortgages. In the 2000 Rule, 
HUD’s market projection model assumed that 
low-mod borrowers represented a smaller 
share of refinance mortgages than they do of 
home purchase mortgages. However, as 
shown in Table D.8a, the income 
characteristics of borrowers refinancing 
mortgages seem to depend on the overall 
level of refinancing in the market. During the 
refinancing wave of 1992 and 1993, 
refinancing borrowers had much higher 
incomes than borrowers purchasing homes. 
For example, during 1993 low- and 
moderate-income borrowers accounted for 
29.3 percent of refinance mortgages, 
compared to 38.9 percent of home purchase 
borrowers. While this same pattern was 
exhibited during the two recent refinancing 
periods (1998 and 2001—2002-2003), the 
differentials were much smaller—during 
2001—2002—2003 (1998), low-mod borrowers 
accounted for 41.5 (39.7) percent of refinance 
loans, compared with 44.2 (43.0) percent of 
home purchase loans. However, the refinance 
effect was still evident, as can be seen by the 
almost ten percentage point drop in the low- 
mod percentage for refinance loans between 
2000 (a low refinance year) and 2001 (a high 
refinance year). 

On the other hand, for recent years 
characterized by a low level of refinancing, 
the low-mod share of refinance mortgages has 
been about the same or even greater than that 
of home purchase mortgages. As shown in 
Table D.8a, there was little difference in the 
very-low-income and low-mod shares of 
refinance and home purchase loans during 
1995 and 1996. In 1997, 1999, and 2000, the 
two lower-income shares (i.e., very-low- 
income and low-mod shares) of refinance 
mortgages were significantly higher than the 
lower-income Shares of home purchase loans. 
To a certain extent, this pattern was 
influenced by the growth of subprime loans, 
which are mainly refinance loans. If B&C 
loans are excluded from the market 
definition, the home purchase and refinance 
percentages are approximately the same in 


1997 and 1999, as well as in 1995 and 1996: 
(See Table D.8a.) Even after excluding all 
subprime loans from the market definition in 
1997 and 1999, the very-low-income and 
low-mod shares for refinance loans are only 
slightly less (about one percentage point) 
than those for home purchase loans. 

The year 2000 stands out because of the 
extremely high lower-income shares for 
refinance loans. In that year, the low-mod 
(very-low-income) share of refinance loans 
was 7.0 (4.4) percentage points higher than 
the low-mod (very-low-income) share of 
home purchase loans; this differential is 
reduced to 5.4 (3.3) percent if B&C loans are 
excluded from the market definition (see 
Table D.8a). The differential for 2000 is 
reduced further to 2.8 (1.5) percent if all 
subprime loans (both A-minus and B&C) are 
excluded from the market definition (not 
reported). While the projection model 
(explained below) for years 2005-08 will 
input low-mod percentages for the entire 
conforming market, the model will exclude 
the effects of B&C loans. Sensitivity analyses 
will also be conducted showing the effects on 
the overall market estimates of excluding all 
subprime loans as well as other loan 
categories such as manufactured housing 
loans. 

2000 Census Data and New OMB 
Metropolitan Area Definitions. Going 
forward, HUD will be re-benchmarking its 
median incomes for metropolitan areas and 
non-metropolitan counties based on 2000 
Census median incomes, and will be 
incorporating the effects of the new OMB 
metropolitan area definitions. Thus, under 
the new housing goals, the GSEs’ 
performance will be scored based on 2000 
Census data and new OMB definitions of 
metropolitan areas (labeled ‘““CBSA 
definitions’). One issue concerns whether 
the new data and the new definitions will 
result in lower or higher low-mod 
percentages relative to historical low-mod 
percentages based on the 1990 Census and 
earlier OMB definitions of metropolitan areas 
(labeled “MSA definitions”). HUD projected 
the effects of these two changes on the low- 
and moderate-income shares of the single- 
family-owner market for the years 1999— 
2003. The middle portion of Table D.8b 
reports low-mod shares for single-family- 
owner loans under the MSA and CBSA 
approaches for the years 1999-2003. Except» 
for 2003, the low-mod shares for both home 
purchase and total SFO loans are lower 
under the new CBSA approach than under 
the old MSA approach. Because the results 


_ for 1999-2002 differed from the results for 


2003, these two periods are considered 
separately. Under the historical data, the 
average low-mod share of the conventional 
conforming market was 44.4 percent for 
home purchase loans (unweighted average of 
1999-2002 percentages in Table D.8a); the 
corresponding average with the projected 
data was 43.2 percent, yielding a differential 
of 1.2 percentage points. For total (both home 
purchase and refinance) loans, the average 
low-mod share of the conventional 
conforming market based on historical data 
was 44.6 percent (unweighted average of 
1999-2002 percentages); the corresponding 
average with the projected data was 43.4 
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percent, again yielding a differential of 1.2 appears that the low-mod share for single- conforming market will be at least one 

percentage points, with the same pattern family-owners in the conventional _ percentage point less due to the re- 

exhibited for the annual differentials.3* It : benchmarking of area median incomes and 

ee projected low-mod percentages was 1.1 percentage the new OMB definitions of metropolitan 
38 Between 1999 and 2002, the average single- point for Fannie Mae and 1.3 percentage point for areas. 
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Table D.8b 


Comparison of Special Affordable and Low- and Moderate-Income Shares: 
1990-Census Data Versus 2000-Census Data, 1999-2003. 


Total 
Home Purchase (Home Purchase and Refinance) 
Census 1990/MSA _ Census 2000/CBSA Census 1990/MSA — Census 2000/CBSA 


Geography Geography Geography Geography 
Special Affordable ; 


1999 ; 17.3 17.5 18.3 18.5 
2000 16.9 17.2 19.1 19.4 
2001 15.8 15.6 15.0 14.8 
2002 16.2 15.6 14.9 14.3 
2003 15.9 16.9 _ 143 15.0 


1999-2003 (Wt.) 16.4 16.5 15.6 15.7 
1999-2003 (Unwt.) 16.4 16.6 16.3 16.4 


Total 
Home Purchase ; (Home Purchase and Refinance) 
Census 1990/MSA Census 2000/CBSA Census 1990/MSA Census 2000/CBSA 


Geography Geography Geography Geography 


45.2 44.4 46.3 45.5 
44.3 43.7 47.0 46.4 
43.2 41.8 42.3 41.0 
44.8 42.7 42.7 40.5 
447° 45.8 41.7 42.6 


1999-2003 (Wt.) | 443 43.8 43.3 42.6 
1999-2003 (Unwt.) 44.4 43.7 44.0 43.2 


Note: As explained in the text, the 2003 data were initially defined in terms of 2000 census geography. Therefore, 
they had to be re-apportioned back to 1990 Census geography. The remaining years (1999-2001) are defined in 
terms of 1990 Census geography and had to be re-apportioned to 2000 Census geography. 


BILLING CODE 4210-27-C 
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Based on the above analysis of 1999-2002 
data, it would appear the low-mod share of 
the conventional conforming market is about 
one percentage point less when based on 
projected data, as compared with historical 

‘data. However, the data for 2003 suggest a 
different picture. As shown in Table D.8b, 
the 2003 CBSA-based low-mod share for 
home purchase loans is 45.8 percent, which 
is 1.1 percentage points higher than the 
corresponding MSA-based percentage of 44.7 
percent. Similarly, the CBSA-based 
percentage is 1.1 percentage point higher 
when all owner loans are considered. Thus, 
the more recent 2003 data suggest that the 
GSEs will be scored higher than they have 
historically been scored. 

Table A.18 in Appendix A reported similar 
MSA and CBSA data for home purchase 
loans acquired by Fannie Mae and Freddie | 
Mac. Again, the low-mod shares for the GSEs’ 
purchases of both home purchase and total 
SFO loans were lower under the new CBSA 
approach than under the old MSA approach 
for 1999-2002, but not for 2003. The 
proposed GSE rule accounted for the 1999— 
2002 discrepancy by reducing the overall 
low-mod estimates by one percentage point. 
Given the 2003 results, which show higher 
low-mod shares under the new CBSA 
approach, that procedure is questionable. 
This Final Rule follows a different procedure. 
The actual CBSA-based low-mod shares for 
owners (reported in Table D.8b) are 
incorporated directly into the analysis. 

The projection model will initially assume 
that refinancing is 35 percent of the single- 
family mortgage market; this will be followed 
by projection models that reflect heavy 
refinance environments. Given the volatility 
of refinance rates from year to year, it is 
important to conduct sensitivity tests using 
different refinance rates. However, as 
explained in the preamble, HUD has 
included a provision in this Final Rule that 
eliminates the negative effects of heavy 
refinancing periods on the GSEs’ goals 

performance. 


b. Manufactured Housing Loans 


_ Because manufactured housing loans are 
such an important source of affordable 
housing, they are included in the mortgage 
market definition in this appendix—or at 
least that portion of the manufactured 
housing market located in metropolitan areas 
is included, as HMDA doesn’t adequately 
cover non-metropolitan areas. The GSEs have 
questioned HUD’s including these loans in 
its market estimates; therefore, following the 
same procedure used in the 2000 Rule and 
the 2004 proposed GSE Rule, this Appendix 
will report the effects of excluding 
manufactured home loans from the market 
estimates. As explained later, the effect of 
manufactured housing on HUD’s 
metropolitan area market estimate for each of 
the three housing goals is approximately one 
percentage point or less. 

- As discussed in Appendix A, the 
manufactured housing market increased 
rapidly during the 1990s, as units placed in 
serviced increased from 174,000 in 1991 to 
374,000 in 1998. However, due to various 
problems in the industry such as lax 
underwriting and repossessions, volume has 
declined in recent years, falling to 192,000 in 


2001, to 172,000 in 2002, and to 135,000 in 
2003. Still, the affordability of manufactured 
homes for lower-income families is 
demonstrated by their average price of 
$48,800 in 2001, a fraction of the median 
price for new ($175,000) and existing 


($147,800) homes. Many households live in . 


manufactured housing because they simply 
cannot afford site-built homes, for which the 
construction costs per square foot are much 
higher. 

Although manufactured home loans cannot 
be identified in the HMDA data, Randy 
Scheessele at HUD identified 21 lenders that 
primarily originated manufactured home 
loans in 2001 and likely account for most of 
these loans in the HMDA data for 
metropolitan areas.2? HMDA data on home 
loans originated by these lenders indicate 
that: 

e A very high percentage of these loans— 
75 percent in 2001—would qualify for the 
Low- and Moderate-Income Goal, 

e A substantial percentage of these loans— 
42 percent in 2001—would qualify for the 
Special Affordable Goal, and 

¢ Almost half of these loans—47 percent in 
2001—would qualify for the Underserved 
Areas Goal (defined in terms of the 1990 
Census data).*1 

Thus an enhanced presence in this market 
by the GSEs would benefit many lower- 
income families. It would also contribute to 
their presence in underserved rural areas, 
especially in the South. 


2. Low- and Moderate-Income Percentage for 
Renter Mortgages 


Following the 2000 Rule, measures of the 
rent affordability of the single-family rental 
and the multifamily rental markets are 
obtained from the American Housing Survey 
(AHS) and the Property Owners and 
Managers Survey (POMS). As explained 
below, the AHS provides rent information for 
the stock of rental properties while the POMS 
provides rent information for flow of 
mortgages financing that stock. As discussed 
below, the AHS and POMS data provide very 
similar estimates of the low- and moderate- 
income share of the rental market. 


a. American Housing Survey Data 


The American Housing Survey does not 
include data on mortgages for rental 
properties; rather, it includes data on the 
characteristics of the existing rental housing 
stock and recently completed rental 
properties. Current data on the income of 
prospective or actual tenants has also not 


39 See Randall M. Scheessele, 1998 HMDA 
Highlights, op. cit. and “HUD Subprime and 
Manufactured Home Lender List” at http:// 
www. huduseer.org/datasets/manu.html. 

40 Since most HMDA data are for loans in 
metropolitan areas and a substantial share of 
manufactured homes are located outside 
metropolitan areas, HMDA data may not accurately 
state the goals-qualifying shares for loans on 
manufactured homes in all areas. 

41 While many fewer manufactured home loans 
were identified in the 2002 and 2003 HMDA data, 
the loans showed similar goals-qualifying shares: 
low-mod (77.6 percent and 75.4 percent, 
respectively), special affordable (45.0 percent and 
47.1 percent, respectively), and underserved areas 
(46.9 percent and 45.2 percent, respectively). 


been readily available for rental properties. 
Where such income information isnot 
available, FHEFSSA provides that the rent of 
a unit can be used to determine the 
affordability of that unit and whether it 
qualifies for the Low- and Moderate-Income 
Goal. A unit qualifies for the Low- and 
Moderate-Income Goal if the rent does-not 
exceed 30 percent of the local area median 
income (with appropriate adjustments for 
family size as measured by the number of 
bedrooms). Thus, the GSEs’ performance 
under the housing goals is measured in terms 
of the affordability of the rental dwelling 
units that are financed by mortgages that the 
GSEs purchase; the income of the occupants 
of these rental units is not considered in the 
calculation of goal performance. For this 


-reason, it is appropriate to base estimates of 


market size on rent affordability data rather 
than on renter income data. 

A rental unit is considered to be 
“affordable” to low- and moderate-income 
families, and thus qualifies for the Low- and 
Moderate-Income Goal, if that unit’s rent is 
equal to or less than 30 percent of area 
median income. Table D.14 of Appendix D in 
HUD’s 2000 Rule reported AHS data on the 
affordability of the rental housing stock for 
the survey years between 1985 and 1997. The 
1997 AHS showed that for 1-4 unit 
unsubsidized single-family rental properties, 
94 percent of all units and of units 
constructed in the preceding three years had 
gross rent (contract rent plus the cost of all 
utilities) less than or equal to 30 percent of 
area median income. For multifamily 
unsubsidized rental properties, the 
corresponding figure was 92 percent. The 
AHS data for the other survey years were 
similar to the 1997 data. 


b. Property Owners and Managers Survey 
(POMS) 


As discussed in the 2000 GSE Rule, there 
were concerns about using AHS data on rents 
from the outstanding rental stock to proxy 
rents for newly mortgaged rental units. HUD 
investigated that issue further using the 
POMS. 

POMS Methodology. The affordability of 
multifamily and single-family rental housing 
backing mortgages originated in 1993-1995 
was calculated using internal Census Bureau 
files from the American Housing Survey- 
National Sample (AHS) from 1995 and the 
Property Owners and Managers Survey from 
1995-1996. The POMS survey was 
conducted on the same units included in the 
AHS survey, and provides supplemental 
information such as the origination year of 
the mortgage loan, if any, recorded against 
the property included in the AHS survey. 
Monthly housing cost data (including rent 
and utilities), number of bedrooms, and 
metropolitan area (MSA) location data were 
obtained from the AHS file. 

In cases where units in the AHS were not 
occupied, the AHS typically provides rents, 
either by obtaining this information from” 
property owners or through the use of 
imputation techniqués. Estimated monthly 
housing costs on vacant units were therefore 
calculated as the sum of AHS rent and utility 
costs estimated using utility allowances 
published by HUD as part of its regulation of 
the GSEs. Observations where neither 
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monthly housing cost nor monthly rent was 
available were omitted, as were observations 
where MSA could not be determined. Units 
with no cash rent and subsidized housing 
units were also omitted. Because of the 
shortage of observations with 1995 
originations, POMS data on year of mortgage 
origination were utilized to restrict the 
sample to properties mortgaged during 1993- 
1995. POMS weights were then applied to 
estimate population statistics. Affordability 
calculations were made using 1993-95 area 
median incomes calculated by HUD. 

POMS Results. The rent affordability 
estimates from POMS of the affordability of 
newly-mortgaged rental properties are quite 
consistent with the AHS data on the 
affordability of the rental stock (discussed 
above). Ninety-six (96) percent of single- 
family rental properties with new mortgages. 
between 1993 and 1995 were affordable to 
low- and moderate-income families, as were 
96 percent of newly-mortgaged multifamily 
properties. Thus, these percentages for 
newly-mortgaged properties from the POMS 
are similar to those from the AHS for the 
rental stock. 

Further Results and Comments. The 
baseline projection from HUD’s market share 
model assumes that 90 percent of newly- 
mortgaged, single-family rental and 
multifamily units are affordable to low- and 
moderate-income families.42 As noted above, 
the analysis of AHS and POMS data from the 
mid-1990s supports the use of a 90 percent 
low-mod figure, and also supports using 
rental stock data from the AHS as a proxy for 
the affordability characteristics of new 
mortgages financing rental properties. 
Updating these results using the 2001 and 
2003 AHS produced similar (over 90 percent) 
low-mod estimates for both the single-family 
rental stock and the multifamily rental stock. 
For example, using ICF’s assumptions for an 
AHS analysis (see ICF Appendix, p. 45), the- 
2003 AHS showed that 94 (93) percent of 
single-family (multifamily) rental units 
would qualify as being affordable to low- and 
moderate-income families. While ICF used 90 
percent for multifamily, ICF concluded that 
87.5 percent should be used for single-family 
rentals. HUD’s updated analysis of the AHS, 
which is explained in more detail in Section 
H below, does not support using ICF’s 87.5 
percent assumption, except for sensitivity 
analysis. Since single-family rental units 
account for approximately 10 percent all 
financed units in both ICF’s and HUD’s 
market share models, the effect on the-overall 
low-mod goal of using 87.5 percent instead 
of 90.0 percent would be only 0.25 
percentage point. (the 2.5 percentage point 
low-mod differential multiplied by the 0.10 


42In 2002, 75 percent of GSE purchases of single- 
family rental units and 89 percent of their 
purchases of multifamily units qualified under the 
Low- and Moderate-Income Goal, excluding the 
effects of missing data. . 


property share for single-family rental 
properties). 
Based on its analysis of the AHS (see 
Fannie Mae Appendix, I-31-I-32), Fannie 
Mae concluded that the low-mod shares for 
both single-family and multifamily properties 
had fallen from 90 percent in 1997 to 86 
percent in 2001. In its analysis, Fannie Mae 
provides a weight of 0.07 to the low-mod 
share (74.8 percent) of recently-constructed 
single-family rental units in the AHS, and the 
residual 0.93 weight to the low-mod share 
(91.8 percent) of the remaining existing units 


in the AHS. While Fannie Mae appears to use 


a low-mod share of 86 percent for single- 
family rentals in its market sizing models, 
applying these weights to the 2001 AHS data 
(reported by Fannie Mae in Table I.7 on p. 
I-32) yields approximately 90 percent for the 
low-mod share of single-family rental 
properties. Similarly, for multifamily 
properties, Fannie Mae provides a weight of 
0.11 to the low-mod share (75.3 percent) of 
recently-constructed multifamily rental units 
in the AHS, and the residual 0.89 weight to 
the low-mod share (91.3 percent) of the 
remaining existing units in the AHS. Again, 
while Fannie Mae appears to use a low-mod 
share of 86 percent for multifamily rentals in 
its market sizing models, applying the above 
weights to the 2001 AHS data also yields 
approximately 90 percent for the low-mod 
share of multifamily rental properties. Since 
single-family and multifamily rental units 


combined account for about 25 percent of all - 


financed units in the market sizing models, 
the effect on the overall low-mod share of 
using 86 percent instead of 90 percent would 
be about one percentage point. (the 4.0 
percentage point low-mod differential 
multiplied by the 0.25 property share for 
single-family and multifamily rental 
properties).4? Fannie Mae expressed 
particular concern with HUD’s Case 3, which 
assumed an even higher 95.0 percent low- 
mod share for rental properties; HUD has 
reduced this assumption to 92.5 percent in 
the Case 3 analysis below. HUD’s Case 2 will 
also consider a low-mod percentage of 87.5 
percent. 

The low-mod characteristics of the GSEs’ 
own purchases can also be examined. 
Between 1999 and 2003, 86.4 percent of 
Fannie Mae’s single-family rental purchases 
qualified as low-mod, as did 87.3 percent of 
Freddie Mac’s purchases. During the same 
period, 90.7 percent of Fannie Mae’s 
multifamily rental purchases qualified as 
low-mod, as did 92.6 percent of Freddie 
Mac’s purchases. One issue discussed below 
concerns the impact on the GSEs’ low-mod 
performance of switching to 2000 Census 
data and the new OMB metropolitan area 
definitions. The above GSE percentages were 


43 Applying Fannie Mae’s weights to data from 
the 2003 AHS produces low-mod shares of slightly 
over 90 percent for both single-family and 
multifamily rental properties. 


recalculated after applying the new data and 
new OMB definitions back to 1999. Similar 
low-mod results were obtained for both 
single-family and multifamily rentals. Thus, 
the 2000 Census data and the new OMB 
metropolitan area definitions will have no 
impact on the low-mod scoring of the GSEs’ 
rental purchases. 

Most of ICF’s and the GSEs’ concerns about 
HUD’s estimates of the affordability of rental 
housing properties related to the sizing of the 
special affordable market. Therefore, more 
detail treatment of these issues will be 
provided in Section H below. 


3. Size of the Low- and Moderate-Income 
Mortgage Market 


' This section provides estimates of the size 
of the low- and moderate-income mortgage 
market. Subsection 3.a presents new 
estimates of the low-mod market while 
Subsection 3.b reports the sensitivity of the 
new estimates to changes in assumptions 
about economic and mortgage market 
conditions. 


a. Estimates of the Low- and Moderate- 
Income Market 


This section provides HUD’s estimates for 
the size of the low- and moderate-income 
mortgage market that will serve as a proxy for 
the four-year period (2005-2008) when the 
new housing goals will be in effect. The 
estimates are compared with recent 
experience in the low-mod market since 
1999. As discussed in Sections C and D, 
market estimates will be presented for 
different combinations of the investor 
mortgage share (8.8, 8.5, 9.0, and 9.5) and the 
multifamily mix (12.25, 13.5, 14.25, 15.0, and 
16.0). This range reflects uncertainty about 
the data and future conditions in these rental 
markets. As discussed in Section C, HUD 
continues to use a multifamily (MF) mix of 
15.0 percent as its baseline for a home 
purchase environment; this is strongly 
supported by RFS analysis. While results are 
reported for Fannie Mae’s MF mix of 12.3 
percent, HUD does not believe the MF mix 
will fall to that level in a home purchase 
environment; rather, the results are reported 
to gauge the effects on the market size of 
alternative assumptions supported by Fannie 
Mae. Three alternative sets of projections 
about rental property low- and moderate- 
income percentages are given in Table D.9. 
Case 1 projections represent the baseline and 
intermediate case; for example, it assumes 
that the low-mod share of rental loans is 90 
percent. Case 1 will be the focus of the 
market analysis in this section. Case 2 
assumes slightly lower goals-qualifying 
shares (e.g., an 85 percent low-mod share) for 
rental properties while Case 3 assumes 
slightly higher goals-qualifying shares (e.g., a 
92.5 percent low-mod share). 
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Table D.9 


Alternative Assumptions for Goals-Qualifying Shares of 
Single-Family Rental and Multifamily Goals Mortgages 


Case 1 Case 2 


1. Units Per Single-Family Mortgage - 
Single-Family 2-4 2.20 2.20 
Single-Family 1-4 Investor 1.30 1.30 


2. Percentage Affordable at Area 
Median Income (AMI) 
Single-Family Rental 

Multifamily 


3. Percentage Underserved (1990-Based) 
Single-Family Rental 
Multifamily 


4. Percentage Underserved (2000-Based) 
Single-Family Rental 52.0% 
Multifamily 58.0% 


5. Percent Special Affordable 
Single-Family Rental 58.0% 53.0% 
Multifamily 58.0% 54.0%: 


Note: The underserved area shares in # 4 are based on 2000 census tracts. See text for discussion 


of "2000-Based" underserved area shares based on 2000 census tracts. 


Case 3 | 
2.25 | 
1.35 
90.0% 85.0% 92.5% 
90.0% 85.0% 92.5% 
42.5% 40.0% 45.0% 
| : 48.0% 46.0% 48.0% 
50.0% 54.0% | 
56.0% 59.0% | 
~ 63.0% 
62.0% 
| 
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Because single-family-owner units account 
for about 75 percent of all newly mortgaged 
dwelling units, the low- and moderate- 
income percentage for owners is the most 
important determinant of the total market 
estimate. Thus, Table D.10 provides market 
estimates for different low-mod percentages 
for the owner market as well as for different 
MF mix percentages and investor mortgage 
shares. In a home purchase. environment, the 
most likely MF mix is 15.0 percent and the 
most likely investor mortgage share is in the 


8.5—9.0 percent range. For simplicity, the 
combination of a 15.0-percent MF mix and a 
8.5-percent investor share will be labeled the 
baseline when presenting the results below. 
Including a 9.0-percent investor mortgage 
share as the baseline would increase the low- 
mod market estimate by about 0.2-0.3 
percentage point. The low-mod market 
estimates in Table D.10 exclude B&C loans, 
as explained below. 

Table D.10 assumes a refinance rate of 35 
percent, which means that the table reflects 


home purchase or low-refinancing 
environments. After presenting these results, 
market estimates reflecting heavy refinance 
environments will be presented. Because of 
the increase in single-family mortgages, the 
multifamily share of the mortgage market 
typically falls during a heavy refinance 
environment; therefore, several sensitivity 
analyses using lower multifamily mixes are 
examined below. 
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In the 2000 Rule, HUD assumed that the 
low-mod share of refinance loans was three 
percentage points lower than the low-mod 
share of borrowers purchasing a home. 
However, as discussed earlier, the low-mod 
share of refinance loans has equaled or been 
, greater than the low-mod share of home 
purchase loans during recent home purchase 
environments such as 1995-97 or 1999-2000; 
thus, the assumption of a lower low-mod 
shares for refinance loans is initially dropped 
for this analysis but will be reintroduced 
during the sensitivity analysis and during the 
discussion of heavy refinance environments. 

There are two ways to view the single- 
family-owner low-mod percentages reported 
in the first column of Table D.10. A first 
approach would be to view them as 
representing low-mod percentages of only the 
home purchase market. For example, a low- 
mod percentage for home purchase loans of 
43 percent—combined with the assumption 
of an equal low-mod share for refinance loans 
(i.e., also 43 percent) and with the other 
model assumptions (such as a multifamily 
mix of 15 percent and an investor share of 
8.5 percent)—produces an estimate of 54.6 
percent for the low-mod share of the overall 
(owner and rental) market, excluding B&C 
loans. Thus, the reader can view Table D.10 
as showing the overall low-mod market 
estimate once the reader specifies his or her 
views about the low-mod share of the single- 
family home purchase market (given the 
other model assumptions). In this case, if the 
reader believes that the low-mod share of 
refinance loans should be lower than that for 
home purchase loans, the reader simply has 
to multiply the differential amount by 0.35 
(which is the refinance share of single- 
family-owner loans) and 0.745 (which is the 
single-family-owner share of all dwelling 
units in the model that assumes a 15 percent 
multifamily mix and 8.5 percent investor 
mortgage share). For example, applying the 
assumption in the 2000 Rule that the low- 
mod share is three percentage points lower 
for refinance loans would reduce the overall 
low-mod share of the market by 0.78 
percentage points (3.0 times 0.35 times 
0.745); if the low-mod share of refinance 
loans is one percentage point below that of 
home purchase loans, then the overall low- 
mod market estimate falls by 0.26 percentage 
point. In this manner, the reader can easily 
adjust the market estimates reported in Table 
D.10 to incorporate his or her own views 
about differences in the low-mod share of 
home purchase and refinance loans. 

A second approach would be to view the 
low-mod percentages (in the first column of 
Table D.10) as representing low-mod shares 
for the overall single-family-owner market, . 
including both home purchase and refinance 
loans. This approach does not specify 
separate low-mod percentages for home 
purchase and refinance loans, but rather 
focuses on the overall single-family-owner 
environments. Thus, it allows for mortgage 
market environments where the low-mod 
share of refinance loans is greater than the 
low-mod share for home purchase loans. For 
example, a low-mod percentage for single- 
family-owner loans of 47 percent would 
reflect the year 2000 environment, which had 
a low-mod home purchase percentage of 44.3 


percent combined with a higher low-mod 
refinance percentage of 51.3 percent. Of 
course, the 47 percent low-mod share for the 
overall single-family-owner market could be 
consistent with other combinations of low- 
mod shares for home purchase and refinance 
loans. In this case, a 47 percent assumption 
for the overall single-family-owner market 
produces an estimate of 57.8 percent for the 
low-mod share of the overall (owner and 
rental) market, excluding B&C loans. 

While both approaches will be discussed 
below, most of the discussion will focus on . 
the first approach. It should be noted that 
several low-mod percentages of the owner 
market are given in Table D.10 to account for 
different perceptions of that market. 
Essentially, HUD’s approach throughout this 
appendix is to provide several sensitivity 
analyses to illustrate the effects of different 
views about the goals-qualifying share of the 
single-family-owner market. This approach 
recognizes that there is some uncertainty in 
the data and that there can be different 
viewpoints about the various market 
definitions and other model parameters. 

Market Estimates. Considering a 15.0- 
percent MF mix and a 8.5-percent investor 
mortgage share, the low-mod market 


-estimates reported in Table D.10 are: 55.7 


percent if the owner percentage is 44.4 . 
percent (average home purchase share for 
1999-2003); 56.2 percent if the owner 
percentage is 45 percent (home purchase 
share for 1999, 2002, and 2003); 55.4 percent 
if the owner percentage is 44 percent (home 
purchase share for 2000); 54.6 percent if the 
owner percentage is 43 percent (home 
purchase share for 1998 and 2001); and 53.8 
percent if the owner percentage is 42 percent 
(home purchase average from 1994—97). 
Considering a range of 13.5—16.0 for the MF 
mix and a range of 8.5-9.0 for the investor 
mortgage share, the low-mod market 
estimates reported in Table D.10 are: 55.6— 
57.1 percent if the owner percentage is 45 
percent; 54.8-56.1 percent if the owner 
percentage is 44 percent; 54.0—55.3 percent if 
the owner percentage is 43 percent; and 
53.1-54.5 percent.if the owner percentage is 
42 percent. If the low-mod percent is at its 
1999-2003 average (44.4 percent), the market 
range is 54.3-56.9 percent. If the low- and 
moderate income percentage for home 
purchase loans fell to 38 percent—or five 
percentage points from its 1994-2003 average 
level of 43 percent—then the overall market 
estimate would be about 51 percent. Thus, 51 
percent is consistent with a rather significant 
decline in the low-mod share of the single- 
family home purchase market. Under the 


-baseline projection, the home purchase 


percentage can fall as low as 36 percent— 
about four-fifths of the 1994-2003 average— 
and the low- and moderate-income market 
share would still be 49 percent. 

Table D.8b reported so-called ““CBSA- 
based” low-mod shares for single-family 
owner loans that reflect the new 2000 Census 
data and the new OMB metropolitan area 
definitions. Since these differed slightly from 
the historical ““MSA-based” low-mod shares, 
it is useful to repeat the above analysis in 
terms of these new data, which will serve as 
the basis for scoring the GSEs’ performance 
under the new housing goals. As shown in 


Table D.8b, the CBSA-based low-mod shares 
of home purchase loans averaged almost 44 
percent between 1999 and 2003, suggesting 
an overall low-mod goal of 55.4 percent 
under the baseline, with a range from 54.8 
percent to 56.1 percent. The CBSA-based 
measures of the low-mod share varied from 
approximately 42 percent (41.8 percent in 
2001) to almost 46 percent (45.8 percent in 
2003). Under baseline assumptions, an owner 
share of 42 percent translates into a 53.8 
percent overall low-mod share while a 46 
percent owner figure translates into a 57.0 
percent low-mod share. 

Case 2 (see Table D.9) considered a smaller 
low- and moderate-income percentage (85 
percent) for both SF and MF rental 
properties, as compared with the baseline 
Case 1, which assumed 90 percent. 
Incorporating the Case 2 assumption reduces 
the low-mod market shares by about 1.3 
percentage points. For example, if the SFO 
home purchase share is 45 percent, the 
overall low-mod market estimate is 54.9 
percent under Case 2, as compared with 56.2 
percent under Case 1 (see Table D.10). ICF 
considered a different option, as it reduced 
only the SF rental percentage from 90.0 
percent to 87.5 percent. Since SF rental units 
account for about 10 percent of all financed 
units, this change reduces the overall low- 
mod market estimates by about 0.25 
percentage points. As discussed earlier, the 
baseline Case 1 assumption of 90 percent is 
a reasonable approach for estimating the low- 
mod market shares. 

Multifamily Mix. The volume of 
multifamily activity is also an important 
determinant of the size of the low- and 
moderate-income market. HUD is aware of 
the uncertainty surrounding projections of 
the multifamily market and consequently 
recognizes the need to conduct sensitivity 
analyses to determine the effects on the 
overall market estimate of different 
assumptions about the size of that market. 
Section C of this appendix provided HUD’s 
rationale for its baseline MF mix of 15.0 
percent and for its 13.5—16.0 percent range of 
MF mixes. Assuming a 13.5 percent 
multifamily mix reduces the overall low-mod 
market estimates by 0.6—0.7 percentage 
points compared with a 15 percent mix, and 
by 1.0—1.2-percentage points compared with 
a 16.0 percent mix. For example, when the 
low-mod share of the home purchase market 
is at 44 percent {its CBSA-based average for 
1999-2003), the low-mod share of the overall 
market is 54.8 percent assuming a 13.5 
percent multifamily mix, compared with 55.4 
(56.8) percent-assuming a 15 (16.0) percent 
multifamily mix. 

As shown in Table D.10, ICF’s MF mix of 
14.2 percent produces results intermediate 
between HUD’s 13.5 percent and 15.0 
percent. Estimates of the low-mod market 
based on a MF mix of 14.2 percent are only 
0.3-0.4 percentage points less than those 
based on a MF mix of 15.0 percent. 

Fannie Mae’s model combined an even 
lower MF mix of 12.3 percent with an 
investor mortgage share of 8.0 percent. If the 
low-mod share of home purchase loans is 44 
percent (the average for 1999-2003), then the 
estimate for the overall low-mod market is 


54.0 percent based on Fannie Mae’s 


| | 
| | 
| 
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assumptions. In contrast, HUD’s estimates 
(with a MF mix of 15.0 percent and 8.5-9.0 
percent investor share) are 55.4—55.7 - 
percent—about one and a half percentage 


points higher. If the low-mod share of home ~ 


purchase loans is 45 percent (which is below 
the CBSA-based percentage of 45.8 for 2003), 
then Fannie Mae’s assumptions result in a 
market estimate of 54.8 percent while HUD’s 
assumptions (see previous sentence) result in 
market estimates of 56.2—56.5 percent. 

Investor Mortgage Share. As shown in 
Table D.10, increasing the investor mortgage 
share by one percentage point from 8.0 
percent to 9.0 percent increases the low-mod 
market estimate by approximately 0.5—0.6 
percentage point. If the 10.0 percent baseline 
from the 2004 proposed GSE rule were used 
in this analysis, the market estimates would 
be approximately 0.6 (0.4) percentage points 
higher relative to the results reported in 
Table D.10 for a baseline of 8.5 (9.0) percent. 

Examples of Home Purchase Years. The 
above projection results for a home purchase 
environment can be’ compared with actual 
results for the two most recent home 
purchase years, 1999 and 2000, as well as | 
results from earlier home purchase years 
(1995-1997). According to the Mortgage 
Bankers Association of America, the 
refinance rate was 21 percent in 1995, 29 
percent in 1996 and 1997, 34 percent in 
1999, and 29 percent in 2000. 

For 1999, the baseline model assumed a 
multifamily mix of 16.0 percent (see Section 
C) and a mortgage investor share of 8.2 
percent (see Section D). Under these 
assumptions, the 1999 market estimate is 
56.9 percent; if the 1999 MF mix was lower— 
for example, 15.0 (14.0) percent instead of 
16.0 percent—then the estimate of the 1999 
low-mod market share would be 56.4 (55.9) 
percent. 

The 2004 proposed rule (Table D.9 in 
Appendix D) reported a higher baseline 
market estimate for 1999 of 58.2 percent, as 
compared with the 56.9 percent reported in 
the previous paragraph. The difference is 
largely due to the treatment of single-family 
rental mortgages. For example, using the 
proposed rule’s 10-percent assumption for 
the mortgage investor share (instead of the 
lower 8.2 percent HMDA-based mortgage 
investor shares reported in the text) would 
increase the 1999 estimate to 57.7 percent, 
only 0.5 percentage points lower than the 
58.2 percent reported in the proposed rule. 
Other minor changes that lower the market 
estimate included: (a) Further reducing the 
SF mortgage investor share by excluding B&C 
investor loans from the HMDA data (see 
Section C); (b) using 1.6 percent (instead of 
2.0 percent) for the mortgage share of single- 
family 2—4 property owners; and (c) using 
slightly lower dwelling-units-per-mortgage 
assumptions for SF 2-4 properties (2.20 
instead of 2.25) and for SF investor mortgages 
(1.30 instead of 1.35). 

The above changes also affect the 1995-to- 
1997 estimates reported in Table D.9 of 
Appendix D of the proposed rule for the 
three home purchase environments prior to 

. 1999. These estimates were 57.3 percent for 
both 1995 and 1996 and 57.5 percent for 


1997, with an average of 57.4 percent.44 
Given (a)-(c) in the previous paragraph and 
the fact that the HMDA-reported mortgage 
investor share was approximately eight 
percent during these three years (instead of 
the assumed 10 percent), these estimates 
should be reduced by about one percentage 
point, placing their average at 56.4. Allowing 
for a multifamily mix of three percentage 
points below the baseline estimates (similar 
to the approach used for 1999 and 2000 
above) would drop the 1995-1997 low-mod 
estimates by approximately 1.4 percentage 
points.*5 Thus, the 1995-1997 average would 
range from about 55.0 percent (with a MF 
mix of three percentage points below the 
baseline estimate) to 56.4 percent (with the 
baseline MF mix).46 

For 2000, the baseline model assumed a 
multifamily mix of 17.2 percent and a 
mortgage investor share of 9.1 percent. Under 
these assumptions, the 2000 low-mod market 
is estimated to be 57.9 percent. A lower MF 
mix—for example, 16.0 (15.0) percent instead 
of 17.2 percent—would reduce the estimated 
2000 low-mod market share. to 57.4 (57.0) 
percent. The baseline 57.9 percent estimate 
for 2000 is about one percentage point lower 
than the 59.1 percent share reported in Table 
D.9 of the proposed rule, mainly for the 
reasons discussed in the previous paragraph. 

The above market estimates for 1999 and 
2000 are slightly lower if the projected CBSA 
data are used instead of the historical 1990- 
based MSA data. The projected CBSA-based 
low-mod estimate was 56.2 percent for 1999, 
or 0.7 percentage points lower than the 56.9 
percent estimate based on the historical MSA 
data. In this case, the low-mod estimate falls 
to 55.8 (55.4) percent if the MF mix is 15.0 
(14.0) percent. Incorporating the CBSA data 
lowered the estimate for 2000 by 0.5 
percentage points to 57.4 percent, and to 56.9 
(56.5) percent if the MF mix is 16.0 (15.0) 
percent. 

‘To summarize, the historical MSA-based 
low-mod share for all recent home purchase 
environments (1995-97 and 1999—2000) 
averaged from 55.6 percent (with a two- to 
three-percentage point lower MF mix than 
the baseline) to 56.8 percent (with the 
baseline MF mix). The averages (56.5 to 57.4) 
for the two most recent home purchase years, 


44 These three estimates were initially reported in 
HUD’s 2000 Final Rule, and repeated in Table D.9 
of Appendix D of the 2004 proposed GSE rule. 

45 Given that the midpoints of the multifamily 
mixes for 1995-1997 are in the high 18-20 percent 
range (see Table D.5b), three percentage points were 
dropped in the sensitivity analysis. 

46 To provide some confirmation for these 1995-— 
1997 estimates, HUD went back and re-estimated 
the model for 1997. As shown in Table D.9 of the 
2004 GSE Proposed Rule (as well as in Table D.15 
of the 2000 GSE Rule), HUD had earlier estimated 
a low-mod share of 57.5 percent for 1997 (which 
was about the same as the 57.3-percent low-mod 
share estimated for 1995 and 1996). With a lower 
investor share (8.4 percent instead of 10.0 percent) 
and other changes mentioned in the text, the new 
estimate for the 1997 low-mod market was 56.4 
assuming a multifamily mix of 19.3 percent. If the 
multifamily mix is reduced to 17.3 (16.3) percent, 
the low-mod share of the 1997 market is 55.5 (55.0) 
percent. The 55.0-56.4 percent range for 1997 is the 
same as the range reported in the text for 1995- 
1997. 


1999 and 2000, were higher than those (55.0 
to 56.4) for the earlier home purchase years, 
1995-1997. When the data are expressed on 
a CBSA basis, the average low-mod shares for 
1999 and 2000 decline slightly to 56.0 
percent (with a two-percentage point lower 
MF mix than the baseline) and to 56.8 
percent (with the baseline MF mix). 

By comparison, ICF’s best (lower bound) 
estimates for these home purchase years were 
52 (49) percent for 1996, 55 (52-53) percent 
for 1997 and 1999, 56 (53) percent for 1995, 
and 57 (54) percent for 2000 (ICF Appendix, 
p. 66). Emphasizing the variability of these 
estimates, ICF also reported numerous other 
low-mod shares for these years, based on 
various simulations and assumptions. Some 
seem rather strange, or suggested that their 
analysis simply reduced the various input 
parameters to show that low estimates of the 
low-mod market could be the output. For 
example, ICF reports an overall market share 
of 46.9 percent share for 2000 (p. 66), which 
is about the same as the HMDA-reported 
single-family-owner percentage of 47.0. 
percent for 2000 (Table D.8a); it is difficult 
to imagine what scenario would result in the 
low-mod share of the rental market being in 
the less-than-fifty-percent range (although it 
is recognized that ICF was probably using an 
owner share less than 47 percent). ICF’s 
report is full of such low estimates (e.g., 46.4 
percent for 1996‘on page 67, another 49.6 
percent for 2000 on page 61) without any 
attempt to justify them, other than to argue 
that everything is variable and possible—an 
approach that is not very convincing if it 
produces a 46.9 percent low-mod share for 
the year 2000. 

Heavy Refinancing Environments. The low- 
mod share of the market will decline during 
a period of heavy refinancing due to (a) a 
decline in the low-mod share of single-family 
refinance mortgages as middle- and upper- 
income borrowers dominate the refinance 
market; (b) a decline in the relative 
importance of the subprime market; and (c) 
a decline in the share of multifamily 
mortgages. For example, during 2002, the 
refinance share of low-mod loans was 41.8 
percent (compared with 47-51 percent 
during the two home purchase years of 1999 
and 2000); the subprime share of the single- 
family market was 8.6 percent (compared 
with 13 percent during 1999 and 2000); and 
the multifamily share of the market was 11 
percent or less (compared with 16 percent or 
more during 1999 and 2000). Although there 
is some uncertainty with the data, the 
multifamily mix for 2003 could have been as 
low as 6 or 7 percent. 

Table D.11 shows the impact on the low- 
mod market share under different 
assumptions about a refinancing 
environment. The table reports the results for 
a 65 percent refinance environment, which 
has been characteristic of recent (2002 and 
2003) refinance waves. Refinancing 
environments are characterized by lower MF 
mixes because single owner properties 
dominate the market; therefore Table D.11 
considers MF mixes from 6 to 12 percent. 
Most likely, a MF mix of 12-13 percent 
characterized 2001, 9-11 percent 
characterized 2002, and less than 7 percent 
characterized 2003; there is some uncertainty 
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with these estimates, as discussed in Section 
C of this appendix. In a refinancing wave, the 
‘low-mod percent is typically lower for 
refinance loans than home purchase loans, as 
middle- and high-income borrowers take 
advantage of reduced interest rates. With 
respect to the low-mod characteristics of SF 
owner loans, two scenarios were considered: 
(A) Scenario A represents the average low- 


mod percentages for the last four refinance 
years (1998, 2001, 2002, and 2003)—43 
percent for home purchase loans and 40 
percent for refinance loans; and (B) Scenarid 
B represents the average low-mod 
percentages for the two most recent refinance 
years (2002, and 2003)—44.5 percent for 
home purchase loans and 40.5 percent for 
refinance loans. Thus, there is a 3-4 


percentage point differential between home 
purchase loans and refinance loans in a 
heavy refinancing environment. This analysis 
assumed an investor mortgage share of 8.0 
percent (average for these refinancing years) 
and a subprime market share of 8.5 percent 
(instead of the 12-percent assumption in the 
baseline model). 
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Under Scenario A, the low-mod shares 
varied by approximately three percentage 
points, from 51.6 percent with a 12 percent 
MF mix to 48.9 percent with a 6 percent MF 
mix. Under Scenario B, the low-mod 
percentages are all 0.7 percent higher, and 
the pattern is from 52.3 percent with a MF 
mix of 12 percent to 49.6 percent with a MF 
mix of 6 percent. Notice that under Scenario 
B, the low-mod share remains in the 50-51 
percent range even if the MF mix falls to 6— 
8 percent. These low-mod market shares are 
4-7 percentage points lower than the low- 
mod shares reported in Table D.10 for HUD’s 
baseline home purchase environment. In 
addition to higher-income borrowers 
dominating the single-family market, the 
share of the “goals rich” rental market 
declines in a refinancing wave, which tends 
to further reduce the low-mod share of 
market activity. The right-hand column of 
Table D.11 shows that the rental share falls 
to the 17-22 percent range, or 4—9 percentage 
points less that the almost 26-percent rental 
share in HUD’s baseline model. 

Model estimates were also made for the 
recent refinancing years of 1998, 2001, 2002, . 
and 2003. The Mortgage Bankers Association 
of America estimated that the refinance rate 
was 50 percent in 1998, 55 percent in 2001, 
59 percent in 2002, and 66 percent in 2003. 
The year 2003 stands out not only for its high 
rate of refinancing but also for the sheer 
volume of refinancing ($2.5 trillion), which 
led to record single-family mortgage 
originations ($3.8 trillion) that year. 

For 1998, the baseline model assumed a 
multifamily mix of 14.0 percent (see Section 
C) and a mortgage investor share of 6.8 
percent (see Section D). Under these 
assumptions, the 1998 market estimate is 
51.9 percent. If the MF mix for 1998 had been 
13.0 (12.0) percent, instead of the baseline of 
14.0 percent, then the estimated low-mod 
market share for 1998 would be 51.3 (50.8) 
percent. For 2001, the baseline model 
assumed a multifamily mix of 13.5 percent 
and a mortgage investor share of 7.8 percent. 
Under these assumptions, the 2001 market 
estimate is 53.4 percent. If the MF mix for 
2001 had been 12.5 (12.0) percent, instead of 
the baseline of 13.5 percent, then the 
estimated low-mod market share for 2001 
would be 52.9 (52.7) percent. For 2002, the 
baseline model assumed a multifamily mix of 
slightly over 11.0 percent and a mortgage 
investor share of 7.8 percent. Under these 
assumptions, the 2002 low-mod market is 
estimated to be 53.2 percent.47 A lower MF 
mix—for example, 10.5 (9.5) percent instead 


47 The baseline estimates for 1998 (51.9 percent), 
2001 (53.4 percent) and 2002 (53.2 percent) are 
lower than those (53.8 percent, 54.9 percent and 
54.1 percent, respectively) reported in Table D.9 of 
Appendix D of the proposed rule. As explained 
earlier, the differences between the results in the 
proposed rule and this Final Rule are mainly due 
to the treatment of single-family rental mortgages. 
(In addition, the SF owner percentages for 2002 
were also lowered by approximately 0.5 percentage 
point in the Final Rule.) Notice that in 1998, the 
investor mortgage share dropped to 6.8 percent, or 
3.2 percentage points lower than that assumed in 
the proposed rule; this differential accounts for the 


- reduction of 1.9 percentage points (53.8 percent to 


51.9 percent) in the low-mod market estimate for 
1998. 


of 11 percent—would reduce the estimated 
2002 low-mod market share to 53.1 (52.5) 
percent. 

Using the projected CBSA data (instead of 
the historical 1990-based MSA data) lowered 
the 2001 and 2002 low-mod estimates by 
approximately one percentage point. The 
2001 market estimates are reduced to 52.3 
percent (13.5 MF mix), 51.8 percent (12.5 MF 
mix), and 51.6 percent (12.0 MF mix). The 
2002 market estimates are reduced to 52.1 
percent (11.1 MF mix), 52.0 (10.5 MF mix), 
and 51.4 percent (9.5 MF mix). 

By comparison, ICF’s best estimates for 
these refinancing years are one or two 
percentage points lower than the above 
estimates: 49.7 percent for 1998, 51.1 percent 
for 2001, and 50.9 percent for 2002; because 
of the unavailability of 2003 HMDA data, no 
estimate was provided by ICF for that year. 
(See ICF Appendix, p. 60). ICF’s lower bound 
estimates for these three years were in the 
47-48 percent range. But as noted earlier, ICF 
also produces a number of even lower 
estimates without discussion of what 
circumstances might lead to them—examples 
include their 45.2 percent market estimate for 
2001 when the SFO low-mod share was 42.3 
percent (see Table D.8a) and their 44.9 
percent estimate for 2002 when the SFO low- 
mod share was 42.7 percent. (See ICF 
Appendix, p. 66.) 

For the years 1999 to 2002, Fannie Mae 
estimated a low-mod market share of 52-53 
percent. (This is their estimate assuming no 
missing data; see their Table I.9, page I-34.) 
This compares with HUD’s estimate of 53.7 
percent to 54.5 percent. As discussed in 
Section C.6, Fannie Mae assumes a rather 
low MF mix (approximately 10 percent) in 
the model that generates its historical 
estimates. 

Given that HUD did not receive 2003 
HMDA data until August 2004, it was not 
possible to develop a complete projection 
model for 2003. Still, HUD developed some 
rough projections for 2003. Given the huge 
volume of single-family originations ($3.8 
trillion), the 1998 MF mix was likely rather 
low. In fact, Fannie Mae estimates the MF 
mix dropped to five percent in 2003. Thus, 
the estimates of the low-mod market share for 
2003 are presented for different assumptions 
about the MF mix, recognizing that firm data 
on the 2003 multifamily market are not 
available. Combining an investor mortgage 
share of 8.2 from HMDA (from HMDA) with 
different MF mixes produces the following 
estimates: 51.9 percent (MF mix of 8 
percent); 51.4 percent (MF mix of 7 percent); 
and 51.0 percent (MF mix of 6.0 percent). 

As shown by both the simulation results 
and by the actual experience during 1998 and 
2001-2003, the low-mod share declines 
when refinances dominate the mortgage 
market. The above estimates place the low- 
mod average during these four years of heavy 
refinancing at 52 percent, with practically all 
of the estimates of annual low-mod shares 
varying between 51 and 53 percent. As noted 
above, the estimates for 2003 (around 51 
percent) are somewhat speculative. 

The various market estimates presented in 
Table D.10 for a home purchase environment 
and reported above for a refinance 
environment are not all equally likely. Most 


of them equal or exceed 51 percent. In the 
home purchase environment, estimates 
below 51 percent would require the low-mod 
share of the single-family-owner market for 
home purchase loans to drop to 38 percent, 
which would be five percentage points below 
the 1994-2003 average of 43 percent. Thus, 
51 percent is consistent with a rather 
significant decline in the low-mod share of 
the single-family home purchase market. 
Sensitivity analyses of different refinance 
environments and model estimates for 1998, 
and 2001—2003 suggest that it would require 
a particularly heavy period of refinancing to 
fall below a 51-percent low-mod market 
share. 


b. Economic Conditions and the Feasibility of 
the Low- and Moderate-Income Housing Goal 


Commenters expressed a general concern 
that the market share estimates and the 
housing goals failed to recognize the 
volatility of housing markets and the 
existence of macroeconomic cycles. There 
was particular concern that the market shares 
and housing goals were based on a period of 
economic expansion accompanied by record 
low interest rates and high housing 
affordability. This section continues the 
discussion of these issues, noting that the 
Secretary can consider shifts in economic 
conditions when evaluating the performance 
of the GSEs on the goals, and noting further 
that the market share estimates can be 
examined in terms of less favorable market 
conditions than have existed during the 1993 
to 2003 period. As also explained below, ~ 
HUD is publishing in the Federal Register an 
Advance Notice of Proposed Rulemaking that 
advises the public of HUD’s intention to 
consider by separate rulemaking a provision 
that recognizes and takes into consideration 
the impact of high volumes of refinance 
transactions on the GSEs’ ability to achieve 
the housing goals in certain years, and 
solicits proposals on how such a provision 
should be structured and implemented. 

Volatility of the Market. Changing 
economic conditions can affect the validity of 
HUD’s market estimates as well as the 
feasibility of the GSEs’ accomplishing the 
housing goals. The volatile nature of the 
mortgage market in the past few years 
suggests a degree of uncertainty around 
projections of the origination market. Large 
swings in refinancing, consumers switching 
between adjustable-rate mortgages and fixed- 
rate mortgages, and increased first-time 
homebuyer activity due to record low interest 
rates, have all characterized the mortgage 
market during the nineties. These conditions 
are beyond the control of the GSEs but they 
would affect their performance on the 
housing goals. A mortgage market dominated 
by heavy refinancing on the part of middle- 
income homeowners would reduce the GSEs’ 
ability to reach a specific target on the Low- 
and Moderate-Income Goal, for example. A 
jump in interest rates would reduce the 
availability of very-low-income mortgages for 
the GSEs to purchase. But on the other hand, 
the next few years may be favorable to 
achieving the goals because of the high 
refinancing activity in 2001, 2002, and 2003. 
A period of low-to-moderate interest rates 
would sustain affordability levels without 
causing the rush to refinance seen earlier in 
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1998 and 2001-2003. A high percentage of 
potential refinancers have already done so, 
and are less likely to do so again. However, 
these same predictions were made after the 
1998 refinance wave, which indicates the 
uncertainty of making predictions about the 
mortgage market. 

Recent years have been characterized by 
record affordability conditions due to low 
interest rates and economic expansion. Thus, 
as Section F.3.a indicates, HUD also 
examined potential changes in the market 
shares under very different macroeconomic 
environments, including periods of 
recession, high interest rates, and heavy 
refinancing (accompanied by low interest 
rates). A recessionary environment would 
likely be characterized by a reduction in 
single-family activity (or an increase in the 
multifamily share of the market) and a 
reduction in the low-mod shares of the 
single-family-owner market. The home 
purchase percentage can fallaslowas 36 
percent—about four-fifths of the 1994-2003 
average—and the low- and moderate-income 
market share would still be 49 percent. If the 
low-mod share of the owner market were 
reduced more modestly to 39 percent, the 
low-mod share for the overall market would 
fall to 51.5 percent, assuming a multifamily 
mix of 15.0 percent. (See Table D.10.) 

As discussed in Appendix A, record low 
interest rates, a more diverse socioeconomic 
group of households seeking 
homeownership, and affordability initiatives 
of the private sector have encouraged first- 
time buyers and low-income borrowers to 
enter the market since the mid-1990s. Over 
the past eight years, the affordable lending 
market has demonstrated an underlying 
strength that suggests it will continue, 
particularly given demographic projections of 
increased minorities and immigrants in the 
mortgage market. However, a significant 
increase in interest rates over recent levels 
would reduce the presence of low-income 
families in the mortgage market and the 
availability of low-income mortgages for 
purchase by the GSEs. As noted above, the 
51-56 percent range for the low-miod market 
share covers economic and market 
affordability conditions much less favorable 
than recent conditions of low interest rates 
and economic expansion. The low-mod share 
of the single-family home purchase market 
could fall to 38 percent, which is five 
percentage points lower than its 1995-2003 
average level of 43 percent, and the low-mod 
market share would only be slightly below 51 
percent. The above analysis of 1998 and the 
2001-2003 period suggests that 51 percent is 
a reasonable minimum low-mod share for 
years of heavy refinancing. 

Feasibility Determination. As stated in the 
2000 Rule, HUD is well aware of the 
volatility of mortgage markets and the 
possible impacts on the GSEs’ ability to meet 
the housing goals. FHEFSSA allows for 
changing market conditions.** If HUD has set 
a goal for a given year and market conditions 
change dramatically during or prior to the 
year, making it infeasible for the GSE to 
attain the goal, HUD must determine 
“whether (taking into consideration market 


48 Section 1336(b)(3)(A). 


and economic conditions and the financial 
condition of the enterprise) the achievement 
of the housing goal was or is feasible.” This 
provision of FHEFSSA clearly allows for a 
finding by HUD that a goal was not feasible 
due to market conditions, and no subsequent 
actions would be taken. As HUD noted in 
both the 1995 and 2000 GSE Rules, it does 
not set the housing goals so that they can be 
met even under the worst of circumstances. 
Rather, as explained above, HUD has 
conducted numerous sensitivity analyses for 
economic and market affordability 
environments much more adverse than has 
existed in recent years. If macroeconomic 
conditions change even more dramatically, 
the levels of the goals can be revised to 
reflect the changed conditions. FHEFSSA 
and HUD recognize that conditions could 
change in ways that require revised 
expectations. 

HUD received a number of public 
comments seeking a regulatory solution to 
the issue of the ability of the GSEs to meet 
the housing goals during a period when 
refinances of home mortgages constitute an 
unusually large share of the mortgage market. 
As explained in the Preamble, HUD is not 
addressing the refinance issue in this final 
rule. Elsewhere in this Federal Register, 
HUD is publishing an Advance Notice of 
Proposed Rulemaking that advises the public 
of HUD’s intention to consider by separate 
rulemaking a provision that recognizes and 
takes into consideration the impact of high 
volumes of refinance transactions on the 
GSEs’ ability to achieve the housing goals in 
certain years, and solicits proposals on how 
such a provision should be structured and 
implemented. HUD believes that it would 
benefit from further consideration and 
additional public input on this issue. HUD 
also notes (see above) that FHEFSSA 
provides a mechanism by which HUD can 
take into consideration market and economic 
conditions that may make the achievement of 
housing goals infeasible in a given year. (See 
12 U.S.C. 1336(b)(e).) 


c. Treatment of B&C Loans and Other 
Technical Market Issues 


B&C Mortgages. As discussed in Appendix 
A, the market for subprime mortgages has 
experienced rapid growth over the past 6-7 
years, rising from an estimated $65 billion in 
1995 to $174 billion in 2001, $213 billion in: 
2002 and $332 billion in 2003.49 In terms of 
credit risk, subprime loans include a wide 
range of mortgage types. ‘“‘A-minus” loans, 
which represent at least half of the subprime 
market, make up the least risky category.5° 


49 Estimates of the subprime market for all years 
since 1995 are as follows (dollar and market share): 
1995 ($65 billion, 10 percent); 1996 ($96.5 billion, 
12.3 percent); 1997 ($125 billion, 15 percent); 1998 
($150 billion, 10 percent; 1999 ($160 billion, 12.5 
percent); 2000 ($138 billion, 12.1 percent); 2001 
($174 billion, 8.5 percent); 2002 ($213 billion, 8.6 
percent), and 2003 ($332 billion, 8.7 percent). The 
uncertainty about what these various estimates 
include should be emphasized; for example, they 
may include second mortgages and home equity 
loans as well as first mortgages, which are the focus 
of this analysis. The source for these estimates is 
Inside Mortgage Finance (various years). 

5° The one-half assumption for A-minus loans is 
conservative because it probably underestimates 


As discussed in Appendix A, the GSEs are 
involved in this market both through specific 
program offerings and through purchases of 
securities backed by subprime loans 
(including B&C loans as well as A-minus 
loans). The B&C loans experience much 
higher delinquency rates than A-minus 
loans.51 

The market estimates reported in Section 
F.3.a—b exclude the B&C portion of the 
subprime market; or conversely, they include 
the A-minus portion of the subprime market. 
This section explains how these ‘“‘adjusted” 
market shares are calculated from 
“unadjusted” market shares that include B&C 
loans. 

There are two possible approaches for 
adjusting for the effects of B&C owner loans 
in the projection model. First, readers could 
choose a single-family low-mod percentage 
(that is, one of the percentages in the first 
column in Table D.10) that they believe is 
adjusted for B&C loans and then obtain a 
rough estimate of the overall market estimate 
from the second to fourth columns 
corresponding to different multifamily mixes. 
For instance, if one believes the appropriate 
single-family-owner percentage adjusted for 
B&C loans (or adjusted for any other market 
sectors that the reader thinks appropriate) is 
44 percent, then the low-mod market 
estimate is 55.4 percent assuming a 
multifamily mix of 15 percent. While 
intuitively appealing, such an approach 
would provide inaccurate results, as 
explained next. 

Second, readers could choose a single- 
family-owner percentage directly from 
HMDA data that is unadjusted for B&C loans 
and then rely on HUD’s methodology 
(described below) for excluding the effects of 
B&C loans. This is the approach taken in 
Table D.10. The advantage of the second 
approach is that HUD’s methodology makes 
the appropriate adjustments to the various 
property shares (i.e., the owner versus rental 
percentages) that result from excluding 
single-family B&C loans from the analysis. 
According to HUD’s methodology, dropping 
B&C loans would reduce the various low- 
mod market estimates by less than half of a 


(overestimates) the share of A-minus (B&C) loans. 
According to data obtained by the Mortgage 
Information Corporation (see next footnote), 57 
percent of all subprime loans were labeled A-minus 
(as of September 30, 2000). According to Inside B&C 
Lending, which is published by Inside Mortgage 
Finance, the A-minus share of the subprime market 
was 61.6 percent in 2000, 70.7 percent in 2001 (see 
March 11, 2002 issue), 75 percent in 2002 (see the 
September 15, 2003 issue), and 82 percent during 
the first nine months of 2003 (see the December 8, 
2003 issue). A more recent analysis by Inside 
Mortgage Finance found that 81.4 percent of 
subprime loans originated during the first quarter 
of 2002 were A-minus or better (see Inside B&C 
Lending, Vol. 9, Issue 12, June 14, 2004). 

51 The Mortgage Information Corporation (MIC) 
reports the following serious delinquency rates 
(either 90 days past due or in foreclosure) by type 
of subprime loan: 3.36 percent for A-minus; 6.67 
percent for B; 9.22 percent for C; and 21.03 percent 
for D. The D category accounted for only 2 percent - 
of subprime loans and of course, is included in the 
“B&C” category referred to in this appendix. By 
comparison, MIC reports a seriously delinquent rate 
of 3.63 percent for FHA loans. See MIC, The Market 
Pulse, Winter 2001, page 6. 
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percentage point. This minor effect is due to: ’ 
(a) the fact that the low-mod share of B&C 
loans is similar to that of the overall market; 
and (b) the offsetting effects of the increase 

in the rental market share when single-family 
B&C loans are dropped from the market 
totals. 

As noted above, if one assumes the single- 
family-owrer percentages in the first column 
of Table D.10 are unadjusted for B&C loans, 
then the overall low-mod market estimates 
must be adjusted to exclude these loans. The 
effects of deducting the B&C loans from the 
projection model can be illustrated using an 
example of a low-mod percentage of 44 
percent for single-family-owner loans. Again, 
as explained earlier, this 44 percent figure 
could reflect a mortgage market environment 
where homie purchase and refinance loans 
had similar low-mod percentages (i.e., 44 
_ percent) or a mortgage market environment 
where home purchase and refinance loans 
had different low-mod market percentages 
that together resulted in a 44 percent average 
for the single-family-owner market. 

As Table D.10 shows, a 44 percent low- 
mod share for owner mortgages translates 
into an overall low-mod market share of 55.4 
percent. It is assumed that the subprime 
market accounts for 12 percent of all 
mortgages originated, which would be $204 
billion based on $1,700 billion for the 
mortgage market. This $204 billion estimate 
for the subprime market is reduced by 20 
percent to arrive at $163.2 billion for 
subprime loans that will be less than the 
conforming loan limit. Dividing this figure by 
the average loan amount for subprime loans 
gives 1,256,361 subprime loans in the 
conventional market. HMDA data indicate 
that six percent of these are SF investor loans 
(75,382) and the remaining ones are SF 
owner loans (1,180,979). Since this analysis 
retains half of subprime loans (i.e., the A- 
minus portion of that market), these figures 
are reduced by one-half to arrive at 590,489 
owner B&C loans and 37,691 investor B&C 
loans. The investor loans are placed on a unit 
basis by multiplying by 1.3 (units per 
mortgage), yielding 48,998 financed dwelling 
units in the investor B&C market. 

HMDA data was used to provide an 
estimate of the portion of the 590,489 owner 
B&C loans that would qualify for each of the 
housing goals. HMDA data does not identify 
subprime loans, much less divide them into 
their A-minus and B&C components. As 
explained in Appendix A, Randall 
Scheessele in HUD’s Office of Policy 
Development and Research has identified 
almost 200 HMDA reporters that primarily 
originate subprime loans. Based on 1999— 
2002 HMDA data, the goals-qualifying 
percentages of loans originated by these 
subprime lenders were as follows: 58.6 
percent qualified for the low-mod goal, 28.0 
percent for the special affordable goal, and 
52.0 percent for the underserved areas goal.52 


52 The goals-qualifying percentages for subprime 
lenders are much higher than the percentages for 
the overall single-family conventional conforming 
market; for example, the 1999-2003 average low- 
mod percentage for all single-family owner loans 
was 44 percent. For further analysis of subprime 
lenders, see Randall M. Scheessele, 1998 HMDA 
Highlights, Housing Finance Working Paper No. 


Applying the goals-qualifying percentages to 
the 590,489 owner B&C loans gives the 
following estimates of B&C owner loans that 
qualified for each of the housing goals: Low- 
mod (346,027), special affordable (165,337), 
and underserved areas 614,109. The process 
for the smaller number (48,998) of investor 
B&C loans is similar. It is assumed that 90 
percent (44,098) of these B&C rental units 
qualify for the low-mod goal, 58 percent 
(28,419) qualify for the special affordable 
goal, and 74 percent (36,259) qualify for the 
underserved areas goal (based on 2000 
Census data). 

Adjusting HUD’s model to exclude B&C 
owner loans and B&C financed rental units 
involves subtracting the above eight figures— 
two for the overall owner and rental B&C 
market and six for B&C owner units and 
rental units that qualify for each of the three 
housing goals—from the corresponding 
figures estimated by HUD for the total single- 
family and multifamily market inclusive of 
B&C owner loans and B&C dwelling units. 
HUD’s model projects that 10,478,681 single- 


-family and multifamily units will be 


financed; of these, 5,842,313 (55.8 percent) 
qualified for the low-mod goal, 2,801,179 
(26.7 percent) for the special affordable goal, 
and 3,983,005 (38.0 percent) for the 
underserved areas goal. Deducting the B&C 
owner and rental market estimates produces 
the following adjusted market estimates: A 
total market of 9,839,193, of which 5,452,188 
(55.4 percent) qualified for the low-mod goal, 
2,607,423 (26.5 percent) for the special 
affordable goal, and 3,639,692 (37.0 percent) 
for the 2000-based underserved areas goal. 

The low-mod market share estimate 
exclusive of B&C loans (55.4 percent) is only 
slightly lower than the original market 
estimate (55.8 percent from above), as is also 
the special affordable market estimate (26.7 
percent versus 26.5 percent). This occurs 
because the B&C owner loans that were 
dropped from the analysis have similar low- 
mod and special affordable percentages as 
the overall (both single-family and 
multifamily) market. For example, the low- 
mod share of B&C loans was projected to be 
58.6 percent and HUD’s market model | 
(unadjusted for B&C loans) projected the 
overall low-mod share to be practically the 
same, 55.8 percent. Thus, dropping B&C 
owner loans from the market totals does not 
significantly reduce the overall low-mod 
share of the market. Because they qualify at 
such a high rate (e.g., 90 percent on low- 
mod), dropping B&C rental loans tends to. 
reduce the market share estimates. However, 
they are relatively small in nhumber—B&C 
owner loans dominate the results because 
they account for 92.3 percent (590,489 
divided by 639,487) of the total B&C owner 
and rental units dropped from the market 
totals. 

The situation is different for the 
underserved areas goal. Underserved areas 
account for 52.0 percent of the B&C owner 
loans, which is a higher percentage than the 
underserved area share of the overall market 
(38.0 percent). Thus, dropping the B&C 


HF-009. Office of Policy Development and 
Research, U.S. Department of Housing and Urban 
Development, October 1999. 


owner loans (as well as the smaller number 
of B&C rental units) leads to a reduction in 
the underserved areas market share of 1.0 
percentage points, from 38.0 percent to 37.0 
percent. (If this analysis were conducted in 
terms of 1990-Census data, the one- 
percentage point reduction would be from 
about 33.0 percent to 32.0 percent.) 

Dropping B&C loans from HUD’s projection 
model changes the mix between rental and - 
owner units in the final market estimate; 
rental units accounted for 26.7 percent of 
total units after dropping B&C loans 
compared with 25.6 percent before dropping 
B&C loans. Since practically all rental units 
qualify for the low-mod goal, their increased 
importance in the market partially offsets the 
negative effects on the goals-qualifying shares 
of any reductions in B&C owner loans. Thus, 
another way of explaining why the goals- 
qualifying market shares are not affected so 
much by dropping B&C owner loans is that 
the rental share of the overall market 
increases as the B&C owner units are 
dropped from the market. Since rental units 
have very high goals-qualifying percentages, 
their increased importance in the market 
partially offsets the negative effects on the 
goals-qualifying shares of any reductions in 
B&C owner loans. In fact, this rental mix 
effect would come into play with any 
reduction in owner units from HUD’s model. 

A similar analysis can be used to 
demonstrate the effects of deducting the 
remaining, A-minus portion of the subprime 
market from the market estimates. Of course, 
deducting A-minus loans as well as B&C 
loans is equivalent to deducting all subprime 
loans from the market. In the example given 
above (44 percent low-mod percentage for 
owners), deducting all subprime loans would 
further reduce the overall low-mod market 
estimate to 55.0 percent. Thus, the 
unadjusted low-mod market estimate is 55.8 
percent, the estimate adjusted for B&C loans 
is 55.4 percent (reported in Table D.10), and 
the estimate adjusted for all subprime loans 
is 55.0 percent. 

As discussed in the 2000 Rule, there are 
caveats that should be mentioned concerning 
the above adjustments for the B&C market. 
The adjustment for B&C loans depends on 
several estimates relating to the single-family 
mortgage market, derived from various 
sources. Different estimates of the size of the 
B&C market or the goals-qualifying shares of 
the B&C market could lead to different 
estimates of the goals-qualifying shares for 
the overall market. The goals-qualifying 
shares of the B&C market were based on 
HMDA data for selected lenders that 
primarily originate subprime loans; since 
these lenders are likely originating both A- 
minus and B&C loans, the goals-qualifying 
percentages used here may not be accurately 
measuring the goals-qualifying percentages 
for.only B&C loans. The above technique of 
dropping B&C loans also assumes that the 
coverage of B&C and non-B&C loans in 
HMDA’s metropolitan area data is the same; 
however, it is likely that HMDA coverage of 
non-B&C loans is higher than its coverage of 
B&C loans.5? Despite these caveats, it also 

53 Dropping B&C loans in the manner described 
in the text results in the goals-qualifying 
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appears that reasonably different estimates of 
the various market parameters would not 
likely change, in any significant way, the 
above estimates of the effects of excluding 
B&C loans in calculating the goals-qualifying 
shares of the market. As discussed in other 
sections, HUD provides a range of estimates 
for the goals-qualifying market shares to 
account for uncertainty related to the various 
parameters included in its projection model 
for the mortgage market. 

Manufactured Housing Loans and Small 
Loans. HUD includes the effects of - 
manufactured housing loans (at least those 
financing properties in metropolitan areas) in 
its market estimates. However, sensitivity 
analyses are conducted to determine the 
effects of excluding these loans. Excluding 
manufactured housing loans as well as small 
loans (loans less than $15,000) reduces the 
overall market estimates reported in Table 
D.10 by about one percentage point. This is 
estimated as follows. First, excluding these 
loans reduces the low-mod percentage for 
single-family-owner mortgages in 
metropolitan areas by about 1.9 percentage 
points, based on analysis of recent home 
purchase environments (1995-97 and 1999 
and 2000). Multiplying this 1.9 percentage 
point differential by the property share 
(0.745) of single-family-owner units yields 
1.4 percentage points, which serves as a 
proxy for the reduction in the overall low- 
mod market share due to dropping : 
manufactured home loans from the market 
analysis. The actual reduction will be 
somewhat less because dropping 
manufactured home loans will increase the 
share of rental units, which increases the 
overall low-mod market share, thus partially 
offsetting the 1.4 percent reduction. The net 
effect is probably a reduction of about one 
percentage point. 


percentages for the non-B&C market being 
underestimated since HMDA coverage of B&C loans 
is less than that of non-B&C loans and since B&C 
loans have higher goals-qualifying shares than non- 
B&C loans. For instance, the low-mod shares of the 
market reported in the text underestimate (to an 
unknown extent) the low-mod shares of the market 
inclusive of B&C loans; so reducing the low-mod 
owner shares by dropping B&C loans in the manner 
described in the text would provide an 
underestimate of the low-mod share of the non-B&C 
owner market. A study of 1997 HMDA data in 
Durham County, North Carolina by the Coalition for 
Responsible Lending (CRL) found that loans by 
mortgage and finance companies are often not 
reported to HMDA. For a summary of this study, 
see “Renewed Attack on Predatory Subprime 
Lenders” in Fair Lending/CRA Compass, June 9, 
1999. 


The effects can be considered separately. 
Dropping only manufactured housing loans 
would reduce the market estimates by 
approximately three-quarters of a percentage 
point. ICF argued that loans with less than 
$15,000 should be excluded. The impact of 
doing this on the market estimates would be 
less than half a percentage point. ICF also 
considered scenarios where one-half of 
manufactured loans would be dropped, as 
well as small loans less than $15,000. The 
impact of doing this on the market estimates 
would be less than three-quarters of a 
percentage point. 

The estimated reductions in goals- 
qualifying shares due to excluding 
manufactured housing would be even lower 
during the heavy refinance years such as 
1998 and 2001-2003. It should also be 
mentioned that manufactured housing in 
non-metropolitan areas is not included in 
HUD?’s analysis due to lack of data; including 
that segment of the market would increase 
the goals-qualifying shares of the overall 
market. Thus, the analyses of manufactured 
housing reported above and throughout the 
this final rule pertain only to manufactured 
housing loans in metropolitan areas, as 
measured by loans originated by the 21 
manufactured housing lenders identified by 
Randy Scheessele at HUD. 

The above analyses of the effects of less 


_affordable market conditions, different 


assumptions about the size of the rental 
market, and dropping different categories of 


. loans from the market definition suggest that 


51-56 percent is a reasonable range of 
estimates for the low- and moderate-income 
market. This range covers markets without 


B&C and allows for market environments that. 


would be much less affordable than recent 
market conditions. The next section presents 
additional analyses related to market 
volatility and affordability conditions. 


d. Conclusions About the Size of Low- and 
Moderate-Income Market 


Based on the above findings as well as 
numerous sensitivity analyses, HUD 
concludes that 51-56 percent is a reasonable 
range of estimates of the mortgage market’s 
low- and moderate-income share for the year 
2005 and beyond. The range covers much 
more adverse economic and market 
affordability conditions than have existed 
recently, allows for different assumptions 
about the single-family and multifamily 
rental markets, and excludes the effects of 
B&C loans. HUD recognizes that shifts in 
economic conditions and refinancing could 


increase or decrease the size of the low- and 
moderate-income market during that period. 


G. Size of the Conventional Conforming 
Market Serving Central Cities, Rural Areas, 
and Other Underserved Areas 


The following discussion presents 
estimates of the size of the conventional 
conforming market for the Central City, Rural 
Areas, and other Underserved Areas Goal; 
this housing goal will also be referred to as 
the Underserved Areas Goal. The first three. 
sections, which analyze historical data going 
back to the early 1990's, necessarily used 
1990 Census geography to define 
underserved census tracts and underserved 
counties. The first two sections focus on 
underserved census tracts in metropolitan 
areas, as Section 1 presents underserved area 
percentages for different property types while 
Section 2 presents market estimates for 
metropolitan areas. Section 3 discusses B&C 
loans and rural areas. But as explained in 
Appendix B, HUD will be defining 
underserved areas based on 2000 Census 
geography beginning in 2005, the first year 
covered by this final rule. Therefore, Section 
4 repeats much of the analyses in Sections 1- 
3 but in terms of 2000 Census geography, 
rather than 1990 Census geography 


1. Underserved Areas Goal Shares by 
Property Type 

For purposes of the Underserved Areas 
Goal, underserved areas in metropolitan 
areas are defined as census tracts with: 

(a) Tract median income at or below 90 
percent of the MSA median income; or 

(b) A minority composition equal to 30 
percent or more and a tract median income 
no more than 120 percent of MSA median 
income. 

Owner Mortgages. The first set of numbers 
in Table D.12 are the percentages of single- 
family-owner mortgages that financed 
properties located in underserved census 
tracts of metropolitan areas between 1992 
and 2003. There are several interesting 
patterns in these data. During 1999 and 2000, 
28-30 percent of mortgages (both home 
purchase and refinance loans) financed 
properties located in these areas; this 
percentage fell to 25.7 percent in 2001, 25.0 
percent in 2002, and 25.3 percent in 2003, 
figures that were slightly below the average 
(26.8 percent) between 1994 and 1998. In 
1992 and 1993, the underserved areas share 
of single-family-owner mortgages was only 
20 percent. : 
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Table D.12 


Underserved Area Share of Mortgage Market In Metropolitan Areas: 
1992-2003 HMDA Data 


Purchase Refinance Total 


_ Conforming Market W/O Conforming Market W/O Conforming 
Single-Family-Owner Market B&C Loans Market B&C Loans Market 


1992 22.2 % 22.2 % 20.1 % 20.0 % 20.8 % 
1993 - 21.9 21.9 19.5 19.4 20.2 
1994 24.4 24.3 273 26.9 25.8 
1995 25.5 25.4 29.3 28.3 26.9 
1996 25.0 24.9 28.7 27.4 26.7 
1997 25.0 - 248 30.7 28.8 27.7 
1998 24.6 24.2 24.9 23.4 24.8 
1999 25.8 25.2 30.4 28.5 28.2 
2000 27.0 26.2 35.1 33.1 30.1 
2001 25.8 25.2 25.6 24.7 25.7 
2002 27.1: 26.3 24.2 23.5 25.0 
2003 28.5 27.6 24.4 23.6 25.3 


Non-Owner 


1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 
2003 


Multifamily’ 


1992 . - 50.2 
1993 47.1 
1994 51.0 
1995 47.8 
1996 48.5 
1997 48.0 
1998 47.0 
1999 49.7 
2000 51.6 
2001 52.7 
2002 55.0 
2003 54.1 


Source: HMDA data for metropolitan areas. See text for definition of underserved areas and for the method for 
excluding B&C loans from the market. 


' A purchase/refinance breakdown is not available for multifamily. 


In most years, refinance loans are more of home purchase loans. This 1.8 percentage _ properties in underserved areas, compared to 
likely than home purchase loans to finance point refinance-home-purchase differential is 25.1 (24.6) percent of home purchase loans. 
properties located in underserved census mostly due to the influence of subprime Thus, excluding B&C (subprime) loans 
tracts. Between 1994 and 2003, 27.3 percent _ loans. Excluding B&C (all subprime) loans reduces the differential from 1.8 percentage 
of refinance loans were for properties in and considering the same time period, 26.1 points to 1.0 (0.3) percentage point. In the 
underserved areas, compared to 25.5 percent (24.9) percent of refinance loans were for year (2000) with the largest differential, 


B&C Loans 
20.7 % 
20.1 
235 
26.4 
26.0 
26.6 
23.7 
26.9 
28.7 
24.9 : 
24.2 
{ 24.5 
42.4 
39.3 39.2 41.1 40.9. 40.4 40.3 
39.6 39.5 46.7 46.3 43.0 42.7 
40.1 39.8 50.0 49.2 43.6 43.2 
, 39.7 39.5 48.8 47.7 43.5 42.9 
40.4 40.0 SE: 49.0 44.9 43.6 
40.3 39.4 46.5 44.4 43.6 42.0 
41.6 40.8 51.2 49.3 46.1 44.7 
42.5 41.8 56:7 54.9 47.3 46.0 
41.3 40.6 46.8 45.8 *44.2 43.3 
42.0 41.4 45.6 44.8 44.0 43.3 
42.0 41.4 44.2 43.5 43.3 42.6 
| 
is 
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excluding B&C (all subprime) loans reduced 
the refinance-home-purchase differential 
from 8.1 percent to 6.9 (5.7) percent; in this 
case, a significant differential remained after 
excluding B&C (subprime) loans. In the 
heavy refinance years of 1998, 2001, 2002, 
and 2003 underserved areas accounted for 
about 25 percent of total (both home 
purchase and refinance) owner loans. 

The underserved areas share for home 
purchase loans has been in the 25-26 percent 
range since 1995, except for 2000 and 2002 
when it increased to over 27 percent, and in 
2003 when it increased to 28.5 percent. 
Considering all (both home purchase and 
refinance) loans during recent “home 
purchase” environments, the underserved 
areas share was a high 28-30 percent during 
1999-2000, compared with a 27 percent 
' average between 1995 and 1997; excluding 
B&C and other (i.e. A-minus) subprime loans 
places 1999 on par with the earlier years, 
with only the year 2000 showing a higher 
level of underserved area lending than 
occurred during 1995-97. These data 
indicate that the single-family-owner market 
in underserved areas has remained strong 
since the 2000 Rule was written. While it is 
recognized that economic and housing 
affordability conditions could change and 
reduce the size of the underserved areas 


market, it appears that the underserved 
market has certainly maintained itself at a 
high level over the past four years. 

Renter Mortgages. The second and third 
sets of numbers in Table D.12 are the 
underserved area percentages for single- 
family rental mortgages and multifamily 
mortgagés, respectively. Based on HMDA 
data for single-family, non-owner-occupied 
(i.e., investor) loans, the underserved area 
share of newly-mortgaged single-family 
rental mortgages has averaged about 44 
percent (over nine or ten years). HMDA data 
also show that about half of newly-mortgaged 
multifamily rental units are located in 
underserved areas. HUD’s baseline assumes 
that 42.5 percent of single-family investor 
loans and 48 percent of multifamily loans are 
located in underserved areas. The GSEs and 
ICF argued that HUD had overstated these 
underserved area percentages; Section G.4 
below, which focuses on the 2000-based 
underserved area percentage, will discuss 
and respond to their concerns. Fannie Mae 
also said that subprime (or B&C) loans should 
be taken out of the SF investor loans. As 
shown in Table D.12, deducting B&C loans 
reduces the underserved area percentage for 
SF investor mortgages by almost one 
percentage point (the 1993-2003 unweighted 
average falls from 44.0 percent to 43.1 


percent). HUD’s model excludes B&C 
investor loans in the same manner it 
excludes B&C owner loans (see earlier 
explanation). 


2. Market Estimates for Underserved Areas in 
Metropolitan Areas 


Table D.13 reports HUD’s estimates of the 
market share for underserved areas based on 
the projection model discussed earlier. The 
estimates in Table D.13 exclude the effects of 
B&C owner loans and B&C investor loans. 
The percentage of single-family-owner 
mortgages financing properties in 
underserved areas is the most important 
determinant of the overall market share for 
this goal. Therefore, Table D.13 reports 
market shares for different single-family- 
owner percentages ranging from 30 percent 
(2000 level) to 20 percent (1993 level) to 19 
percent. Considering a 15.0-percent MF mix 
and a 8.5-percent investor mortgage share, 
the market share estimate is 31-32 percent if 
the overall (both home purchase and 
refinance) single-family-owner percentage for 
underserved areas is at its 1994-2003 HMDA 
average of 26.6 percent. The overall market 
share for underserved areas peaks at 35 
percent when the single-family-owner 
percentage is at its 2000 level of 30 percent. 
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The analysis can also be conducted in 
terms of the home purchase percentages 
reported in Table D.13. Again, considering a 
15.0-percent MF mix and an 8.5-percent 
investor mortgage share, the underserved 


area market estimates reported in Table D.13 © 


are: 33.3 percent if the owner percentage is 
‘28.5 percent (home purchase share for 2003); 
32.1 if the owner percentage is 27 percent 
(home purchase share in 2000 and 2002 
slightly above the 1999-2003 average home 
purchase share of 26.8 percent); 31.3 percent 
if the owner percentage is 26 percent (home 
purchase share for 1999 and 2001); and 30.5 
percent if the owner percentage is 25 percent 
(home purchase average from 1994-98). This 
analysis assumes that the underserved areas 
share of refinance loans is the same as those 
listed above for home purchase loans. But, as 
Table D.12 shows, the underserved areas 
share of refinance loans tends to be higher 
than that for home purchase loans. And in 
the year 2000, the overall underserved areas 
share for owner loans reached 30 percent; as 
noted in the previous paragraph, the overall 
market estimate is 34.6 percent in this case. 
However, the next highest overall owner 
share is the 28.2 percent share in 1999, 
which yields a market estimate of 
approximately 33 percent. 

Sensitivity Analyses. Unlike the Low- and 
Moderate-Income and Special Affordable 
Goals, the market estimates differ only 
slightly as one moves from a 13.5 percent MF 
mix to 16.0 percent MF mix. For example, 
reducing the assumed multifamily mix from 
16.0 percent to 13.5 percent reduces the 
overall market projection for underserved 
areas by only 0.5-0.6 percentage points. This 
is because the underserved area differentials 
between owner and rental properties are not 
as large as the low- and moderate-income 
differentials reported earlier. 

Similarly, the market estimates differ only 
slightly with changes in the investor 
mortgage share. Reducing the investor mix 
from 9.5 percent to 8.0 percent reduces the 
overall market projection for underserved 
areas by only 0.2—0.3 percentage points. 

Case 2 (see Table D.9) considered slightly 
smaller underserved area percentages for 
rental properties (40 percent for SF rentals 
and 46 percent for MF rentals), as compared 
with the baseline Case 1, which assumed 
42.5 percent and 46.0 percent, respectively. 
Incorporating these Case 2 assumptions 
reduces the underserved areas market 
estimate by only 0.6 percentage points. For 
example, if the SFO home purchase share is 
28 percent, then the overall underserved area 
estimate is 32.3 percent under Case 2, as 
compared with 32.9 percent under Case 1 
(see Table D.13). 

Examples of Home Purchase and 
Refinance Environments. The above 
projection results for a home purchase 
environment can be compared with actual 
results for two home purchase years, 1999 
and 2000 (see earlier description of these two 
years in the low-mod section, F.3.a). For 
1999, the baseline model assumed a 
multifamily mix of 16.0 percent and a 
mortgage investor share of 8.2 percent. Under 
these assumptions, the projected 1999 market 
estimate (based on 1990-Census data) is 33.1 
percent; if the 1999 MF mix was lower at 


15.0 (14.0), then the estimate of the 1999 
underserved areas market share would be 
only slightly lower at 32.9 (32.6) percent.54 
For 2000, the baseline model assumed a 
multifamily mix of 17.2 percent and a 
mortgage investor share of 9.1 percent. Under 
these assumptions, the 2000 underserved 
areas market is estimated to be 34.9 percent. 
A lower MF mix of 16.0 (15.0) percent would 
reduce the estimated 2000 underserved areas 
market share slightly to 34.6 (34.4) percent.55 
The heavy refinance scenarios discussed 
for the low-mod market were also projected 
for the underserved areas market. Since the 
impact of a heavy refinancing period on the 
underserved areas market share will be 
covered in Section G.4, which incorporates 
2000 Census data, there is no need for a 
detailed discussion in this section’s analysis 
based on 1990 Census data. Still, it is useful 
to provide a quick review of the 1990-based 
underserved area estimates for three heavy - 
refinancing environments (1998, 2001, 2002, 
and 2003). For 1998, the baseline model 
assumed a multifamily mix of 14.0 percent 
and a mortgage investor share of 6.8 percent. 
Under these assumptions, the 1998 market 
estimate is 29.9 percent. If the MF mix for 
1998 had been 12.0 percent, instead of the 
baseline of 14.0 percent, then the estimated 
underserved area market share for 1998 
would be 29.4 percent. For 2001, the baseline 
model-assumed a multifamily mix of 13.5 
percent and a mortgage investor share of 7.8 
percent. Under these assumptions, the 2001 
market estimate is 32.1 percent, dropping to 
31.7 percent if the MF mix was 12.0 percent. 
For 2002, the baseline model assumed a 
multifamily mix of slightly over 11.0 percent 


and a mortgage investor share of 7.8 percent. . 


Under these assumptions, the 2002 
underserved areas market is estimated to be 
31.6 percent, dropping to 31.1 percent if the 
MF mix is 9.5 percent. This analysis suggests 
that the underserved areas market based on 
1990 Census data will be about 29-32 
percent range during periods of heavy 
refinancing.®® 


54 Table D.15 of the 2000 GSE Rule also reported 
underserved area shares of 33.9 percent for 1995 
and 1997 and 33.4 percent for 1996. These 
estimates, after adjustments for a lower HMDA- 
based mortgage investor share and a lower-than- 
baseline MF mix, would still remain in the 32-33 
percent range. To provide some confirmation for 
this, HUD went back and re-estimated the model for 
1997. As shown in Table D.15 of the 2000 GSE 
Rule, HUD had earlier estimated an underserved 
areas share of 33.9 percent for 1997 (which was the 
same as the 33.9-percent underserved areas estimate 
for 1995 and similar to the 33.4-percent estimate for 
1996). With a lower investor share (8.4 percent 
instead of 10.0 percent) and other changes 
mentioned in the text, the new estimate for the 1997 
underserved areas market was 32.7 assuming a 
multifamily mix of 19.3 percent. If the multifamily 
mix is reduced to 17.3 (16.3) percent, the 
underserved areas share of the 1997 market is 32.3 
(32.0) percent. Thus, this 32.0—32.7 percent range 
for 1997 is consistent with a 32-33 percent range 
for 1995-1997. 

55 The baseline 34.9 percent estimate for 2000 is 
0.4 percentage points lower than the 35.3 percent 
share reported in Table D.9 of the proposed rule. 
The difference is mostly explained by the different 
treatment of single-family rental mortgages. 

56 For the years 1999 to 2002, Fannie Mae 
estimated an underserved areas share of 32-33 


Additional sensitivity analyses were 
conducted to reflect the volatility of the 
economy and morigage market. Recession- 
and high interest rate scenarios assumed a 
significant drop in the underserved area 
percentage for single-family-owner 
mortgages. The single-family-owner 
percentage can go as low as 24 percent— 
which is 3 percentage points lower than the 
1995-2003 average of 27 percent—and the 
estimated market share for underserved areas 
remains at almost 30 percent. In a more 
severe case, the overall underserved market 
share would be 27.5 percent if the single- 
family-owner share fell to 21 percent (its 
1992 level), which is 7—9 percentage points 
lower than its 1999-2000 levels. 


3. Adjustments: B&C Loans, the Rural 
Underserved Areas Market, and 
Manufactured Housing Loans 


B&C Loans. The procedure for dropping 
B&C loans from the projections is the same 
as described in Section F.3.b for the Low- 
and Moderate-Income Goal. The underserved 
area percentage for B&C loans is 44.5 percent, 
which is much higher than the projected 
percentage for the overall market (which 
peaks at 35 percent as indicated in Table 
D.13). Thus, dropping B&C loans will reduce 
the overall market estimates. Consider the 
case of a single-family-owner percentage of 


27 percent, which yields an overall market 


estimate for underserved areas of 33.1 
percent, including B&C loans. When B&C 
loans are excluded from the projection 
model, the underserved areas market share 
falls by 0.9 percentage points to 32.2 percent, 
which is the figure reported in Table D.13. 

Non-metropolitan Areas. Underserved 
rural areas are non-metropolitan counties 
with: 

(a) County median income at or below 95 
percent of the greater of statewide non- 
metropolitan median income or nationwide 
non-metropolitan income; or 

(b) A minority composition equal to 30 
percent or more and a county median income: 
no more that 120 percent of statewide non- 
metropolitan median income. 

HMDA’s limited coverage of mortgage data 
in non-metropolitan counties makes it 
impossible to estimate the size of the 
mortgage market in rural areas. However, ail 
indicators suggest that underserved counties 
in non-metropolitan areas comprise a larger 
share of the non-metropolitan mortgage 
market than the underserved census tracts in 
metropolitan areas comprise of the 
metropolitan mortgage market. For instance, 
underserved counties within rural areas 
include 54 percent of non-metropolitan 
homeowners; on the other hand, underserved 
census tracts in metropolitan areas account 
for only 34 percent of metropolitan 
homeowners. 

During 1999-2003, 38.3 percent of the 
GSEs’ single-family-owner (SFO) purchases 
in non-metropolitan areas were in 
underserved counties while 23.1 percent of 
their SFO purchases in metropolitan areas 
were in underserved census tracts. These 
figures suggest the market share for 


percent. (See their Table 1.9, page I-34.) This 
compares with HUD’s estimate of 32.5 percent to 
32.9 percent for the same period. 
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underserved counties in rural areas is higher 
than the market share for underserved census 
tracts in metropolitan areas. Thus, using a 
metropolitan estimate to proxy the overall 
market for this goal, including rural areas, is 
conservative.®7 

The limited HMDA data available for non- 
metropolitan counties also suggest that the 
underserved areas market estimate would be 
higher if complete data for non-metropolitan 
counties were available. According to 
HMDA, underserved counties accounted for 
41.6 percent of SFO mortgages originated in 
non-metropolitan areas between 1999 and 
2003. By contrast, underserved census tracts 
accounted for approximately 24.9 percent of 
SFO mortgages originated in metropolitan 
areas between 1999 and 2003.58 Since noh- 
metropolitan areas account for 13 percent of 
all single-family-owner mortgages °° and 
estimating that the single-family-owner 
market accounts for 74.5 percent of newly- 
mortgaged dwelling units, then the non- 
metropolitan underserved area differential of 
16.7 percent would raise the overall market 
estimate by 1.6 percentage point—16.7 
percentage points times 0.13 (non- 
metropolitan area mortgage market share) 
times 0.745 (single-family owner mortgage 
market share). Based on this calculation, if 
the 16.7 point differential reflected actual 
market conditions, then the underserved 
areas market share estimated using 
metropolitan area data should be increased 
by 1.6 percentage points to account for the 
effects of underserved counties in non- 
metropolitan areas.®° A more conservative 


57 Between 1999 and 2001, the non-metropolitan 
portion of the Underserved Areas Goal contributed 
~ 1.1 to 1.4 (0.7 to 1.3) percentage points to Freddie 
Mac’s (Fannie Mae’s) overall performance (i.e., 
including both metro and non-metro loans), 
compared with a goals-counting system that only 
included metropolitan areas. 

58 These*data do not include loans originated by 
lenders that specialize in manufactured housing 
loans, as well as estimated B&C loans. 

59 Federal Housing Finance Board data. 

50 Mortgage Interest Rate Survey (MIRS) data 
reported by the Federal Housing Finance Board 
separate conventional home purchase loans by their 
metropolitan and non-metropalitan location. The 
average non-metropolitan share between 1999 and 
2002 was about 13 percent. 


adjustment of 1.25 percentage points was 
made in Table D.13 for the 2005-2008 
projection model. The non-metropolitan area 
issue will be discussed further in Section G.4 
below, which incorporates the effects of the 
new 2000 Census data. 

Small Loans and Manufactured Housing 
Loans. Excluding manufactured housing 
loans and small loans (less than $15,000) 
reduces the overall underserved area market 
estimates reported in Table D.13 by less than 
one percentage point. This is estimated as 
follows. First, excluding these loans reduces 
the unadjusted underserved areas percentage 
for single-family-owner mortgages in 
metropolitan areas by about 1.2 percentage 
points, based on analysis of recent home 
purchase environments (1995-97 and 1999 
and 2000). Multiplying this 1.2 percentage 
point differential by the property share of 
single-family-owner units (74.5 percent) 
yields 0.9 percentage points, which serves as 
a proxy for the reduction in the overall 
underserved area market share due to 
dropping manufactured home loans from the 
market analysis. The actual reduction will be 
somewhat less because dropping 
manufactured home loans will increase the 
share of rental units, which increases the 
overall underserved areas market share, thus 
partially offsetting the 0.8 percent reduction. 
The net effect is probably areductionof 
about three-quarters of a percentage point. ~ 

The small loan and manufactured housing 
effects can be considered separately. 
Dropping only manufactured housing loans 
would reduce the market estimates by 
approximately three-fourths of a percentage 
point. ICF argued that loans with less than 
$15,000 should be excluded. The impact of 
doing this on the market estimates would be 
about one-third of a percentage point. ICF 
also considered scenarios where one-half of 
manufactured loans would be dropped, as 
well as small loans less than $15,000. The 
impact of doing this on the market estimates 
would be three-fifths of a percentage point. 

The next section discusses changes as a 
result of switching from 1990 te 2000 Census 
geography. 

4. 2000-Based Underserved Area Market 
Shares 


The above analysis has concluded that 29- 
34 percent would be a reasonable market 


range for the Geographically Targeted Goal 


based on past origination activity in 
underserved areas and on scenarios that 
cover a variety of economic and mortgage 
market conditions. That analysis, which 
included historical data going back to the 
early 1990’s, necessarily used 1990 Census 
geography to define underserved census 
tracts. As explained in Appendix B, HUD 
will be defining underserved areas based on 
2000 Census geography beginning in 2005, 
the first year covered by this final rule. 
Appendix B also explains that the number of 
census tracts in metropolitan areas covered 
by HUD’s underserved area definition will 
increase from 21,587 tracts (based on 1990 
Census) to 26,959 tracts (based on 2000 
Census and OMB’s respecification of 
metropolitan areas). This increase in the 
number of tracts defined as underserved 
means that the market estimate for the 
Geographically Targeted Goal will be about 
five percentage points higher than the 1990- 
based market estimate. Thus, this section 
provides a new range of market estimates for 
underserved areas defined in terms of 2000 
Census data. 

For the years 1999 to 2003, Table D.14a. 
reports the underserved areas share of the 
mortgage market for single-family-owner, 
investor (non-owner), and multifamily 
properties, with comparisons between 1990- 
based and 2000-based measures of 
underserved areas. HMDA data, which is the 
source of the mortgage data, were reported in 
terms of 1990 census tracts. For the years 
1999 to 2002, HUD used various 
apportionment techniques to re-allocate 
1990-based HMDA mortgage data into census 
tracts as defined by the 2000 Census; 2003 
HMDA data were defined in terms of 2000 
Census tracts, so no reallocation was 
required. The 1990-based underserved area 
market shares reported in Table D.14.a. are 
the same data reported earlier in Table D.12, 
while the 2000-based underserved area 
market shares result from re-allocating 1999— 
2002 HMDA data into 2000 Census 
geography. In addition, the data are defined 
in terms of the new OMB metropolitan area 
definitions. 
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Single-Family-Owner Loans. First, consider 
the market shares for single-family-owner 
properties in the top portion of Table D.14a. 
In 2002, the underserved area percentage for 
home purchase loans increases from 27.1 
percent (1990-based) to 32.8 percent (2000- 
based), an increase of 5.7 percentage points; 
the corresponding percentages for refinance 
loans were 24.2 percent (1990-based) and 
29.4 percent (2000-based), or an increase of 
5.2 percentage points. Considering total 
owner loans {(i.e., both home purchase and 
refinance owner loans), the weighted average 
of the “Differences’’ reported in Table D.14a. 
is 5.4 percentage points in 2002 for the 
conforming market. Between 1999 and 2003, 
30.3 percent of mortgage originations were 
originated in underserved areas based on 
2000 geography, compared-with 25.2 percent 
based on 1990 geography—yielding the 
overall differential of 5.1 percentage points. 
(The unweighted 1999-2003 differential is 
4.9 percent.) 

The first column of Table D.14a. reports 
the 2000-based underserved areas share for 
home purchase loans for the years, 1999 to 
2003. The share was about 31 percent in 1999 
and 2001 and in the 32.6—33.7 percent range 
during 2000, 2002, and 2003. Notice that the 
peak share (33.7 percent) for home purchase 
loans occurred in the most recent year, 2003. 
It should be recalled that there was no need 
to re-apportion the 2003 data from 1990- 
based tracts to 2000-based tracts, as these 
2003 data were already defined in terms of 
2000 census geography. Whether this fact 
affects the various differentials between 2003 
and earlier years is not clear. The years 1999 
and 2000 exhibited higher underserved area 
shares for refinance loans than for home 
purchase loans; as discussed earlier, this 
pattern was largely, but not entirely, due to 
subprime refinance loans. 

Single-Family Rental and Multifamily 
Loans. Next, consider the underserved area 
market shares reported for single-family 
rental (or non-owner) and multifamily 
properties in the middle and bottom portions 
of Table D.14a. In 2002, the underserved area 
percentage for home purchase investor loans 
increases from 42.0 percent (1990-based) to 
47.7 percent (2000-based), an increase of 5.7 
percentage points; the corresponding 
percentages for refinance loans were 45.6 
percent (1990-based) and 50.8 percent (2000- 
based), or an increase of 5.3 percentage 
points. The multifamily differentials are 
somewhat higher at approximately 7-8 
percentage points. Between 1999 and 2003, 
60 percent (unweighted average) of 
multifamily originations were originated in 
underserved areas based on 2000 geography, 
compared with 52.6 percent based on 1990 
geography. 

In the 2004 proposed GSE Rule, HUD made 
the following 2000-based assumptions with 


respect to the underserved areas shares of 
single-family rental properties: 52.0% for 
Case 1 (baseline), 50.0% for Case 2, and 
54.0% for Case 3. With respect to multifamily 
properties, the following assumptions were 
made with respect to underserved areas 
shares: 58.0% for Case 1 (baseline), 56.0% for 
Case 2, and 59.0% for Case 3. ICF criticized 
HUD’s baseline assumptions (52 percent for 
SF investors and 58 percent for MF rentals) 
as being too high.®! ICF’s best estimate was 
50 percent for SF investors and 55 percent for 
MF rentals.©2 Since SF rentals gccount for 
10.6 percent of financed units, reducing the 
underserved area share by two percentage 
points from HUD’s 52 percent to ICF’s 50 
percent would reduce the overall 
underserved areas goal by 0.21 percentage 
point. Since MF rentals account for 15.0 
percent of financed units (in HUD’s baseline 
model), reducing the underserved area share 
by three percentage points from HUD’s 58 
percent to ICF’s 55 percent would reduce the 
overall underserved areas goal by an 
additional 0.45 percentage point. Thus, the 
combined effect of ICF’s assumptions would 
be a 0.66 percentage point reduction in the 
underserved areas goal. Fannie Mae did not 
comment directly on this parameter other 
than to emphasize that HUD’s Case 2 is the 
‘most likely set of assumptions” for 
estimating the underserved areas share 
(Fannie Mae Appendix, p. I-38). HUD’s Case 
2 (see above) would drop the baseline 
underserved area share for both SF and MF 
by two percentage points; therefore, Fannie 
Mae’s assumptions are similar to ICF’s. 

In this analysis supporting the Final Rule, 
HUD is retaining the same underserved areas 
shares for SF and MF rental properties that 
it used in the 2004 proposed GSE rule. HUD 
conducted several additional analyses that 
support its SF rental baseline of 52 percent 
and its MF rental baseline of 58 percent. 
These analyses are summarized below. 

. A report by Abt Associates ®? calculated 
1990-based underserved areas shares using 
the 1995 AHS and POMS data, for (a) all SF 
rental properties, (b) all SF rental properties 


61 ICF incorrectly said HUD’s baseline 


’ underserved areas share for MF rentals was 60 


percent, rather than 58 percent (ICF Appendix, p. 
47). . 

62 Freddie Mac says “ICF estimates the 
multifamily underserved share to be just 56 percent 
and the single-family renter underserved area share 
to be just 50 percent” (at Appendix IV—24). 
However, ICF uses a 50 percent share in its 
projection model (ICF Appendix, p. 133); therefore, 
55 percent is used here as the ICF number. Also, 
ICF’s lower (upper bound) projection was 47 (53) 
percent for SF rental properties and 56 (58) percent 
for multifamily properties. 

63 “A ffordability and Geographic Distribution of 
the Housing Stock and the Use of Mortgage 
Finance,”’ Abt Associates, October 22, 2001. 


with a mortgage, (c) all SF rental properties 
with a conventional conforming mortgage, (d) 
all SF Rental properties with a new first 
mortgage, and (e) all SF rental properties 
with a new conventional conforming first 
mortgage. The underserved areas share for 
each of the groups of SF rental properties was 
approximately 50 percent. Adding a five 
percent adjustment to reflect 2000-based 
geography (see Table D.14a) would increase 
these estimates to 55 percent. While this 
information is dated, it is consistent with 
HUD’s 52.0 percent baseline and its 54.0 
percent assumption in Case 3. Abt Associates 
also reported similar data for MF rental 
categories (a)-(c). In this case the 
underserved areas share ranged from 51-54 
percent; adding 7—8 percent adjustment to 
reflect 2000-based geography would increase 
these estimates to 55-62 percent, again 
providing support for HUD’s baseline (58 
percent) and Case 3 (59 percent) 
assumptions.®* 

HUD had Census Bureau staff use the 
geocoded 2003 AHS file to calculate the 
distribution of the rental housing stock across 
served and underserved areas. This analysis, 
which was conducted in terms of 1990- 
Census geography, showed that 55.8 percent 
of the SF rental housing stock was located in 
underserved areas, as was 51.4 percent of the 
MF rental housing stock. Adding a five (7— 
8) percent adjustment to reflect 2000-based 
geography would increase these SF (MF) 
rental estimates to 60.8 (58.4—59.4) percent. 

HUD also had Census Bureau staff use the 
geocoded, 2001 Residential Finance Survey 
(RFS) to calculate the distribution of rental 
mortgages and financed units across served 
and underserved areas. (See Table D.14b.) 
Unlike the AHS analysis mentioned above, 
this analysis was conducted in terms of 2000 
Census geography. In 2001, 54.1 percent of 
newly-mortgaged SF rental units were 
located in underserved areas, as were 61.5 of 
newly mortgaged MF rental units. Similar 
underserved area percentages were obtained 
for SF investor and MF loans that were 
originated in 1999 and 2000 and still 
surviving at the time of the RFS survey in 
2001. 


64 As shown in Table D.12, excluding B&C 
investor loans reduces the market’s underserved - 
area share for SF investor loans. An adjustment for 
B&C investor loans is made within HUD’s model, 
along the same lines as that B&C owner loans are 
excluded from the analysis. See Section F.3.c for - 
further explanation. 

65 Tt is encouraging that the RFS underserved area 
percentage (31.7 percent) for SF-owner mortgages 
originated in metropolitan areas during 2001 was 
similar to the corresponding percentage (31.0 
percent) reported by HMDA. 
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Table D.14b 


Underserved Area Shares for Metropolitan and 
Non-Metropolitan Areas (2000-Census), 2001 


Home Purchase 
Single-Family Rentals 
Multifamily 


Total Home Purchase 
and Refinance 


Single-Family Rentals 
Multifamily 


Metropolitan 


Areas Areas 


Non-Metropolitan 


US.. 


67.1 


(53.0) 
(69.0) 


58.8 


455.2) 
66.1 (63.2) 


53.8 
38.3. 


(57.0) 
(38.9) 


(50.7) 
(40.2) 


53.4 
58.3 


(54.2) 
(66.7) 


52.4 
61.7 


(54.1) 
(61.5) 


Source: Residential Finance Survey for mortgages originated in 2001. Data for mortgages 
originated in 1999 and 2000 (and still surviving at the time of the RFS survey in 2001) 
exhibited similar percentages. 


Note: The first figure represents the underserved areas share of mortgages originated in 
2001. The second figure in parenthesis is the underserved areas share of all newly 
mortgaged dwelling units in 2001. 


Finally, HUD examined the GSEs’ own 
data. Between 1999 and 2003, 58 percent of 
the SF rental units financed by GSE 
purchases were located in underserved areas. 
Between 1999 and 2002, 57 percent of the 
multifamily units financed by GSE purchases 
were located in underserved areas. 

Based on the above analyses, HUD retained 
the assumptions from the 2004 GSE proposed 
tule concerning underserved areas location of 


66 In this case, the 2000-based underserved area 
percentages for years prior to 1999 (i.e. 1994 to 1998 
in this example) are estimated by adding 4.9 
percent to the corresponding 1990-based 


SF and MF rental properties. Specifically, the 
baseline underserved area share for SF rental 
units is 52 percent and that for MF rental 
units is 58 percent. : 

2000-Based Underserved Area Market 
Estimates. Table D.15 reports the results of 
the projection model assuming 2000 
geography. Since Table D.15 has the same 
interpretation as Table D.13, there is no need 
for a detailed explanation of it. Considering 


underserved area percentages reported in Table 
D.12. The 4.9 percent is the unweighted difference 
of the 2000-based and 1990-based underserved area 
shares for total (home purchase and refinance) SFO 


a 15.0-percent MF mix and a 8.5-percent 
investor mortgage share, the market share 
estimate is 36.9 percent if the overall (both 
home purchase and refinance) single-family- 
owner percentage for underserved areas is 31 
percent, which is the estimated 1994-2003 
HMDA average as well as the recent 1999— 
2003 HMDA average.®® 


owner loans reported in Table D.14. This procedure 
will be used throughout this section. 


63876 
} 
| 
| 


63877 


, 2004/Rules and Regulations 


N 
> 
Z 
n 
® 
3 
e 
Z 
© 
> 
om 
50 
fot 
® 


SIOUMO 4S 


VAIY 


BILLING CODE 4210-27-C 


_ an Oo & 
a 
a 
com 
ent 
a 
“4 
a & w ya) 
| 
a on wo 
. i 
AA A nm 
ont 
| ” 
co a 
te 2 'H & A= 
a 
| 
| 
| a -_ & 
| 


63878 


Federal Register/Vol. 69, No. 211/Tuesday, November 2, 2004/Rules and Regulations 


The above results are based on averages 
across both home purchase and heavy 
refinance environments. The analysis can 
also be conducted in terms of home purchase 
environments, focusing on the underserved 
area percentages for home purchase loans 
reported in the first column of Table D.15. 
Again, considering a 15.0-percent MF mix 
and a 8.5-percent investor mortgage share, 
the underserved area market estimates 
reported in Table D.15 are: 37.8 percent if the 
SFO owner underserved area percentage is 
32.3 percent (1999-2003 average home 
purchase share); ©” 37.6 if the SF owner 
percentage is 31.8 percent (estimated average 
home purchase share from 1994-2003); 36.9 
percent if the owner percentage is 31 percent 
(approximate home purchase share in 1999 
and 2001); 38.0 percent if the owner 
percentage is 32.5 percent (approximate 
home purchase percentage in 2000 and 
2002); and 39.0 percent if the owner 
’ percentage is 33.7 percent (home purchase 
percentage in 2003). This analysis assumes 
that the underserved areas share of refinance 
loans is the same as those listed above for 
_ home purchase loans. But, as Table D.14a 
shows, in recent home purchase 
environments, the underserved areas share of 
refinance loans has been higher than that for 
home purchase loans, largely but not totally 
due to subprime refinance loans (see earlier 
discussion). In the year 2000, for example, 
the overall underserved areas share for SFO 
owner loans reached 34.2 percent; in this 
case, the market estimate is 39.4 percent in 
this case. However, the next highest overall 
(both home purchase and refinance loans) 
owner share is the 31.9 percent share in 
1999, which yields at an overall market 
estimate of approximately 37.5 percent. 

Fannie Mae reports its estimates of the 
2000-Census-based underserved areas market 
in Table 1.13 on page I-40. For SFO 
percentages of 30 percent and 32 percent 
(obtained by adding five percentage points to 
Fannie Mae’s 1990-Census-based SFO 
percentages of 25 percent and 27 percent, 
respectively), Fannie Mae projects 
underserved area market shares of 35.1 
percent and 36.8 percent, respectively. (It is 
interesting that these are the exact same 
market shares projected by HUD in Table 
D.15 for the ‘Fannie Mae assumptions” of 
12.2-percent MF mix and an 8.0-percent 
investor mortgage share—suggesting that 
Fannie Mae’s model produces the same 
results as HUD’s model when the input 
assumptions are the same.) Fannie Mae 
concluded that the higher 36.8 percent 
market share was not appropriate because the 
SFO percentage of 32 percent was too high. 
However, as shown in Table D.14a, the 2000- 
based underserved area percentage for SFO 
home loans was greater than 32 percent in 
2000, 2002, and 2003. 

Multifamily Mix. As discussed earlier, 
compared with the low-mod and special 
affordable market estimates, the underserved 
area market estimates exhibit less variation as 
one moves from a 13.5 percent MF mix to 


67 The market share estimates are interpolated 
from Table D.15. For example, the overall market 
estimate for a SFO percentage of 32.3 percent is 
obtained by adding [.3*(38.4 minus 37.6)] to 37.6, 
to obtain the 37.6 figure reported in the text. 


16.0 percent MF mix. For example, reducing 
the assumed multifamily mix from 16.0 
percent to 13.5 percent reduces the overall 
market projection for underserved areas by 
only 0.6-0.7 percentage points. This smaller 
MF mix effect occurs because the 
underserved area differentials between owner 
and rental properties are not as large as the 
low- and moderate-income and special 
affordable differentials reported earlier. For 
example, the 1999-2003 average SF-owner 
underserved areas share (30.3 percent in 
Table D.14a) is only 22 percentage points less 
than the baseline SF-Rental underserved 
areas share (52.0); on the other hand, the 
1999-2003 average SF-owner special 
affordable share (15.7 percent) is about 42 
percentage points less than the baseline SF- 
Rental special affordable share (58.0 percent). 
As shown in Table D.15, ICF’s MF mix of 
14.25 percent produces results intermediate 
between HUD’s 13.5 percent and 15.0 
percent. Estimates of the underserved areas 
based on a MF mix of 14.2 percent are only 
0.2 percentage points less than those based 
on a MF mix of 15.0 percent. 4 
Investor Mortgage Share. Similarly, the 
market estimates differ only slightly with 
changes the investor mortgage share. 
Reducing the investor mix from 9.5 percent 
to 8.0 percent reduces the overall market 
projection for underserved areas by only 0.2— 
0.4 percentage points. If the 10.0 percent 
baseline from the 2004 proposed GSE rule 
were used in this analysis, the market 
estimates would be approximately 0.3 (0.2) 
percentage points higher relative to the 
results reported in Table D.15 for a baseline 
of 8.5 (9.0) percent. Fannie Mae’s model 
combined a MF mix of 12.3 percent with an 
investor mortgage share of 8.0 percent. If the 
underserved area share of home purchase 
loans is 32.3 percent (the average for 1999— 
2003), then the estimate for the overall 
underserved areas market is 37.0 percent 
based on Fannie Mae’s assumptions. In 
contrast, HUD’s estimates (with a MF mix of 
15.0 percent and 8.5 percent investor share) 
are 37.8 percent—almost one percentage 
point higher. If the underserved areas share . 
of home purchase loans is at its 2003 level 
(33.7 percent), then Fannie Mae’s 
assumptions result in a market estimate of 
38.3 percent while HUD’s assumptions (see 
previous sentence) result in a market 
estimate of 39.0 percent. In its projection 
model, ICF assumed an underserved areas 
share of 31.5 percent for SF owner loans and 
produced an estimate of almost 37 percent 
for the overall underserved areas market 
during 2005-2008 (ICF Appendix, p.133). 
- Different Underserved Area Shares for 
Rental Properties. Case 2 (see Table D.9) 
considered slightly smaller underserved area 
percentages for rental properties (50 percent 
for SF rentals and 56 percent for MF rentals), 
as compared with the baseline Case 1, which 
assumed 52 percent and 58 percent, 
respectively. Case 2 includes ICF’s 
assumption (50 percent) for SF Rentals and 
is close to ICF’s assumption (55 percent) for 
MF Rentals. Incorporating these Case 2 
assumptions reduces the underserved areas 
market estimate by only 0.5 percentage 
points. For example, if the SFO home 
purchase share is 33 percent, then the overall 


underserved area estimate is 37.9 percent 
under Case 2, as compared with 38.4 percent 
under Case 1 (see Table D.15). As discussed 
earlier, the baseline Case 1 assumptions offer 
a reasonable approach for estimating the 
underserved area market shares. 

Examples of Home Purchase Years. The 
above projection results for a home purchase 
environment can be compared with actual 
results for two home purchase years, 1999 
and 2000 (see earlier description of these two 
years in the low-mod section, F.3.a). For 
1999, the baseline model assumed a 
multifamily mix of 16.0 percent (see Section 
C) and a mortgage investor share of 8.2 
percent (see Section D). Under these 
assumptions, the projected 1999 market 
estimate (based on 2000-Census data) is 37.6 
percent; lowering the MF mix to 15.0 (14.0) 
percent instead of 16.0 percent reduces the 
estimate only slightly to 37.3 (36.9) percent. 
For 2000, the baseline model assumed a 
multifamily mix of 17.2 percent and a 
mortgage investor share of 9.1 percent. Under 
these assumptions, the 2000 underserved 
areas market is estimated to be 39.7 percent. 
A lower MF mix—for example, 16.0 (15.0) 
percent instead of 17.2 percent—would 
reduce the estimated,2000 underserved areas 
market share slightly to 39.4 (39.2) percent.®8 

For 1999, the 2000-based underserved area 
estimate (37.6 percent) is 4.8 percentage 
points greater than the earlier-reported 1990 
based estimate (32.8 percent); for the year 
2000, the differential is 5.0 percentage points 
(39.7 versus 34.7). This approximately five 
percentage point differential can be used to 
obtain estimates of 2000-based underserved 
area shares for the earlier home purchase 
years, 1995 to 1997. Table D.9 of the 
proposed GSE rule reported 1990-based 
underserved area shares of 33.9 percent for 
1995 and 1997 and 33.4 percent for 1996. 
These estimates, after adjustments for a lower 
HMDA-based mortgage investor share and a 
lower-than-baseline MF mix, would remain 
in the 32-33 percent range. Adding five 
percentage points would place these 
estimates in the 37-38 percent range in terms 
of 2000 Census geography.® ICF’s best 
estimates were approximately 37 percent for 
1994-1997 and 39 percent for 1999 (ICF 
Appendix, p. 77); its lower bound estimates 
were approximately 34 percent during 1994— 
1997 and 1999, and 37 percent in 2000 (ICF 
Appendix, p.82). As noted earlier, ICF fills its 
report with numerous minimums that often 


68 The baseline 39.7 percent estimate for 2000 is 
0.7 percentage points lower than the 40.4 percent 
share reported in Section G.4 of Appendix D of the 
proposed rule, mainly for the reasons discussed in 
the previous footnote. The difference is mostly 
explained (a) by the different treatment of single- 
family rental mortgages and (b) by a 0.4 percentage 
point decline in HUD’s projections {in terms of the 
2000 Census data) of the 2000 underserved areas 
percentage for SF owners. 

69 As explained earlier in Section G.2, HUD re- 
estimated the underserved areas share for 1997 
under the new assumptions (e.g., a lower, HMDA- 
based mortgage share for investor loans), obtaining 
a range of 32.0 percent (with a 16.3 MF mix) to 32.7 
percent (with a 19.3 percent MF mix). These 
estimates assume 1990 Census geography. Adding 
five percentage points to reflect 2000 Census 
geography yields estimates of 37.0 percent to 37.7 ° 
percent for the 1997 underserved areas market. 
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appear unbelievable, such as the 32.8 percent 
projection for the overall underserved market 
in 2000 (ICF Appendix, p. 83), a time when 
the SF owner underserved areas percentage 
was 35.7 percent itself (see Table 14a)—in 
this case, the rental portion of the market was 
below the underserved share for owners, 
rather than the typical case where the rental 
portion is more ‘‘goals rich” than the owner 
portion. 

Market Volatility. Additional sensitivity 
analyses were conducted to reflect the 
volatility of the economy and mortgage 
market. Recession and high interest rate 
scenarios assumed a significant drop in the 
underserved area percentage for single- 
family-owner mortgages. The single-family- 
owner home purchase percentage can go as 
low as 29 percent—which is almost 2.8 
percentage points lower than the 1994-2003 
average of 31.8 percent, 3.3 percentage points 
lower than the 1999-2003 average of 32.3 
percent, and 4.7 percentage points lower than 
the underserved areas share of home 
purchase loans in 2003—and the estimated 
market share for underserved areas remains 
about 35 percent. In a more severe case, the 
overall underserved market share would be 
33-34 percent if the single-family-owner 
home purchase share fell to 27 percent (its 
1992 level), which is 5.3 percentage points 
lower than its 1999-2002 average. 

Table D.11 shows the impact on the 
underserved areas market share under 
different assumptions about a refinancing 
environment. See the earlier discussion of 
the low-mod goal in Section F.2b for an - 
explanation of the various model 
assumptions necessary to simulate a heavy 
refinance environment. The discussion 
focuses on the 65-percent refinance rate since 
that has characterized recent refinance 
waves. With respect to the underserved area 
characteristics of SF owner loans, two 
scenarios were considered: (A) Scenario A 
represents the average underserved area 
percentages for the last four refinance years 
(1998, 2001, 2002, and 2003)—32 percent for 
home purchase loans and 30 percent for 
refinance loans; and (B) Scenario B 
represents the average underserved 
percentages for the two most recent refinance 
years (2002, and 2003)—33 percent for home 
purchase loans and 29 percent for refinance 
loans. Thus, there is a 2-4 percentage point 
differential between home purchase loans 
and refinance loans in a heavy refinancing 
environment. 

Under Scenario A, the underserved areas 
market shares varied by almost two 
percentage points (i.e., 1.6 percent), from 
36.0 percent with a 12 percent MF mix to 
34.4 percent with a 6 percent MF mix. These 
underserved area market shares are 3-5 
percentage points lower than the 
underserved areas shares reported in Table 
D.15 for HUD’s baseline home purchase 
- environment. (The results were similar for 
Scenario B.) Notice that under Scenario A, 
the underserved areas share remains in the 
34-35 percent range even if the MF mix falls 
to 6-8 percent. In addition to higher-income 
borrowers dominating the single-family 
market, the share of the ‘‘goals rich” rental 
market declines in a refinancing wave, which 
tends to further reduce the underserved areas 


share of market activity. The right-hand 
column of Table D.11 shows that the rental 
share falls to the 17-22 percent range, or 4— 
9 percentage points less than the almost 26- 
percent rental share in HUD’s baseline 
model. This contributes to the underserved 
areas share of the market typically falling to 
34-36 percent during a heavy refinancing 
period. 

Model estimates were also made for the 
recent refinancing years of 2001, 2002, and 
2003. For 2001, the baseline model assumed 
a multifamily mix of 13.5 percent and a 
mortgage investor share of 7.8 percent. Under 
these assumptions, the 2001 market estimate 
is 36.9 percent.7° If the MF mix for 2001 had 
been 12.5 (12.0) percent, then the estimated 
underserved areas market share for 2001 
would be 36.6 (36.4) percent. For 2002, the 
baseline model assumed a multifamily mix of 
slightly over 11.0 percent and a mortgage 
investor share of 7.8 percent. Under these 
assumptions, the 2002 underserved areas 
market is estimated to be 36.2 percent.” A 
lower MF mix—for example, 10.5 (9.5) 
percent instead of 11 percent—would reduce 
the estimated 2002 underserved areas market 
share to 36.0 (35.7) percent. ICF’s best 
estimates for 1998, 2001, and 2002 were in 
the 34-35 percent range while its lower- 
bound estimates were in the 32-33 percent 
range.72 

As noted in Section F.3.b, HUD did not 
receive 2003 HMDA data until early August 
2004 and therefore HUD has not been able to 
develop a complete projection model for 
2003. Still, some rough projections for 2003 
are provided here for different assumptions 
about the MF mix, recognizing that firm data 
on the 2003 multifamily market are not 
available. Combining an investor mortgage 
share of 8.2 from HMDA with different MF 
mixes produces the following estimates of 
the underserved areas market for 2003: 35.1 
percent (MF mix of 8 percent); 34.7 percent 
(MF mix of 7 percent); and 34.4 percent (MF 
mix of 6.0 percent). 

As shown by both the simulation results in 
Table D.10 and by the actual experience 
during 2001-2003, the underserved area 
share declines when refinances dominate the 
mortgage market. The above estimates 


70 The baseline 36.9 percent estimate for 2001 is 
0.8 percentage point lower than the 37.7 percent 
share reported in Section G.4 of Appendix D of the 
proposed rule. The difference is mostly explained 
(a) by the different treatment in this Final Rule of 
single-family rental mortgages and (b) by a 0.2 
percentage point decline in HUD’s projections (in 
terms of the 2000 Census data) of the 2001 
underserved areas percentage for SF owners. 

71 The baseline 36.2 percent estimate for 2002 is 
one percentage point lower than the 37.2 percent 
share reported in Section G.4 of Appendix D of the 
proposed rule. The difference is mostly explained 
(a) by the different treatment in this Final Rule of 
single-family rental mortgages and (b) by a 0.4 
percentage point decline in HUD’s projections (in 
terms of the 2000 Census data) of the 2002 
underserved areas percentage for SF owners. 

72 For the years 1999 to 2002, Fannie Mae 
estimated a 2000-Census-based underserved areas 
share of 37-38 percent, obtained by adding five 
percentage points to Fannie Mae’s 32-33 percent 
estimate for the underserved areas market based on 
1990 Census data. (See their Table I.9, page I-34.) 
This compares with HUD’s estimate of 37.1 percent 
to 37.6 percent for the same period. 


suggest that the underserved areas share will 
not likely fall below 35 percent, although, as 
noted above, the estimates for 2003 (around 


.35 percent) are somewhat speculative. 


Similar to 1999 and 2000, the 2001 and 
2002 differences between the 1990-based and 
2000-based underserved area market 
estimates are about five percentage points. 
For 2001, the 2000-based baseline estimate 
(36.9 percent) is 5.0 percentage points greater 
than the earlier-reported 1990 based estimate 
of 31.9 percent); for the year 2002, the 
differential is 4.9 percentage points (36.2 
versus 31.3).73 

The analysis in this section suggests that a 
reasonable range for the overall market share 
for underserved areas based on 2000 
geography might be 35-39 percent, which is 
consistent with the 30-34 percent range 
estimated earlier based on 1990-based 
geography. 

Feasibility of Underserved Areas Goal in a 
Period of Heavy Refinancing. HUD received 
a number of public comments seeking a 
regulatory solution to the issue of the ability 
of the GSEs to meet the housing goals during 
a period when refinances of home mortgages 
constitute an unusually large share of the 
mortgage market. As explained in the 
Preamble, HUD is not addressing the 
refinance issue in this final rule. Elsewhere 
in the Federal Register, HUD is publishing 
an Advance Notice of Proposed Rulemaking 
that advises the public of HUD’s intention to 
consider by separate rulemaking a provision 
that recognizes and takes into consideration 
the impact of high volumes of refinance 
transactions on the GSEs’ ability to achieve 
the housing goals in certain years, and 
solicits proposals on how such a provision ~ 
should be structured and implemented. HUD 
believes that it would benefit from further 
consideration and additional public input on 
this issue. HUD also notes that FHEFSSA 


provides a mechanism by which HUD can 


take into consideration market and economic 
conditions that may make the achievement of 
housing goals infeasible in a given year. (See 
12 U.S.C. 1336(b)(e).) 

B&C Loans. The procedure for dropping 
B&C loans from the projections is the same 
as described in Section F.3.c for the Low- and 
Moderate-Income Goal. The underserved 
areas percentage for B&C loans is 52.9 
percent, which is larger than the projected 
percentages for the overall market given in 
Table D.15. Thus, dropping B&C loans (as 
well as all subprime loans) will appreciably 
reduce the overall market estimates. Consider 
the case of a single-family-owner percentage 
of 32 percent, which yields an overall market 
estimate for the underserved areas of 38.6 
percent if B&C loans are included in the 
analysis. Dropping B&C loans from the 
projection mode! reduces the market share by 
one percentage point to 37.6 percent, as 
reported in Table D.15. Dropping all 


73 The differentials reported in Table D.14 for the 
three individual property types tend to be greater 
than five percentage points, which raises the 
question of why the overall differential is only five 
percentage points. As explained later, the upward 
adjustment to account for underserved areas in non- 
metropolitan areas is about 0.65 percentage point 
less using the 2000-based Census data than it was 
using the 1990-based Census data. 
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subprime loans (A-minus as well as B&C) 
would reduce the underserved areas market 
projection to 37.4 percent. 

Non-metropolitan Areas. As explained in 
Section G.3, in order to account for the much 
larger coverage of underserved areas in non- 
metropolitan areas, 1.25 percent was added 
to the market share based on metropolitan 
area data, in order to arrive at a nationwide 
estimate of the market share for underserved 
areas. According to HMDA, underserved 
counties accounted for 42.7 percent of single- 
family-owner mortgages originated in non- 
metropolitan areas during the 1999-to-2002 
period, based on 1990 geography. With 2000 
geography and the new tract-based definition 
of underserved areas in non-metropolitan 
areas, the market share falls by 2.3 percentage 
points to 39.6 percent. This 2000-based 
underserved areas percentage of 39.6 percent 
for non-metropolitan areas is about eight 
percentage points less.than the comparable 
percentage for metropolitan areas.”* This 
eight-point differential is lower than the 16- 
point differential used in the earlier 1990- 
based Census analysis. Assuming that non- 
metropolitan areas account for 13 percent of 
all single-family-owner mortgages and 
estimating that the single-family-owner 
market accounts for 74.5 percent of newly- 
mortgaged dwelling units, then the non- 
metropolitan underserved area differential of 
8 percent would raise the overall market 
estimate by 0.78 percentage point—8 
percentage points times 0.13 (non- 
metropolitan area mortgage market share) 
times 0.745 (single-family owner mortgage 
market share). Based on this calculation, if 
the 8 point differential reflected actual 
market conditions, then the underserved 
areas market share estimated using 
metropolitan area data should be increased 
by 0.78 percentage point to account for the 
effects of underserved counties in non- 
metropolitan areas, based on 2000 geography. 
A more conservative adjustment of 0.65 
percentage points was made in Table D.15, 
which reports the results of the projection 
model. 

Section G.3 reported that excluding 
manufactured housing loans (as well as small 
loans less than $15,000) reduced the overall | 
underserved area market estimates based on 
1990 geography by less than one percentage 
point (roughly three-quarters of a percentage 
point). Excluding manufactured housing 
loans leads to a similar reduction for the 
market estimates based on 2000 geography. 
As reported earlier, the small loan and 


74 Between 1999 and 2002, 2000-based 
underserved census tracts accounted for 31.4 
percent (unweighted annual average) of all 
mortgages in metropolitan areas. This 1999-02 
average percentage for single-family owners in 
metropolitan area is lower than the underserved 
area percentage reported in previous paragraphs. To 
be comparable with the non-metropolitan data, 
these metropolitan area data do not include loans 
originated by lenders that specialize in 
manufactured housing loans and B&C loans, 
excluding these loans lowers the underserved areas 
share. 


manufactured housing effects can be 
considered separately. Dropping only 
manufactured housing loans would reduce 
the market estimates by approximately three- 
fourths of a percentage point. ICF argued that 
loans with less than $15,000 should be 
excluded. The impact of doing this on the 
market estimates would be about one-third of 
a percentage point. ICF also considered 
scenarios where one-half of manufactured 
loans would be dropped, as well as small 
loans less than $15,000. The impact of doing 
this on the market estimates would be three- 
fifths of a percentage point. 

The above analyses of the effects of less 
affordable market conditions, different 
assumptions about the size of the rental 
market, and dropping different categories of 
loans from the market definition suggest that 
the 35-39 percent range described earlier is 
a reasonable range for the market estimate for 
underserved areas based on the projection 
model described earlier. This range 
incorporates market affordability conditions 
that are more adverse than have existed 
recently and it excludes B&C loans from the 
market estimates. 


5. Conclusions 


Based on the above findings as well as 
numerous sensitivity analyses, HUD 
concludes that 35-39 percent is a reasonable 
estimate of mortgage market originations that 
would qualify toward achievement of the 
Geographically Targeted Goal if purchased by 
a GSE. The 35-39 percent range is higher 
than the market range in the 2000 Rule 
mainly because it is based on 2000 Census 
geography which includes more underserved 
census tracts than 1990 Census geography. 
HUD recognizes that shifts in economic and 
housing market conditions could affect the 
size of this market; however, the market 
estimate allows for the possibility that 
adverse economic conditions can make 
housing less affordable than it has been in 
the last few years. In addition, the market 
estimate incorporates a range of assumptions 
about the size of the multifamily market and 
excludes B&C loans. 


H. Size of the Conventional Conforming 
Market for the Special Affordable Housing 
Goal 


This section presents estimates of the 
conventional conforming mortgage market for 
the Special Affordable Housing Goal. The 


_ special affordable market consists of owner 


and rental dwelling units which are occupied 
by, or affordable to: (a) Very-low-income 
families; or (b) low-income families in low- 
income census tracts; or (c) low-income 
families in multifamily projects that meet 
minimum income thresholds patterned on 
the low-income housing tax credit (LIHTC).75 
HUD estimates that the special affordable 


75 There are two LIHTC thresholds: at least 20 
percent of the units are affordable at 50 percent of 
AMI or at least 40 percent of the units are affordable 
at 60 percent of AMI. 3 


market is 23-27 percent of the conventional 
conforming market. 

HUD is proposing to establish each GSE’s 
special affordable multifamily subgoal as 1.0 
percent of its average annual dollar volume 
of total (single-family and multifamily) 
mortgage purchases over the 2000-2002 
period. In dollar terms, the Department’s 
proposal is $5.49 billion per year in special 
affordable multifamily purchases for Fannie 
Mae, and $3.92 billion for Freddie Mac. The 
multifamily special affordable goal, as well as 
the special affordable home purchase 
subgoal, are discussed further in Appendix C. 

Section F described HUD’s methodology 
for estimating the size of the low- and 
moderate-income market. Essentially the 
same methodology is employed here except 
that the focus is on the very-low-income 
market (0-60 percent of Area Median 
Income) and that portion of the.low-income 
market (60-80 percent of Area Median 
Income) that is located in low-income census 
tracts. Data are not available to estimate the 
number of renters with incomes between 60 
and 80 percent of Area Median Income who 
live in projects that meet the tax credit 
thresholds. Thus, this part of the Special 
Affordable Housing Goal is not included in| 
the market estimate. : 


1. Special Affordable Shares by Property 
Type 

The basic approach involves estimating for 
each property type the share of dwelling 
units financed by mortgages that are 
occupied by very-low-income families or by 
low-income families living in low-income 
areas. HUD combined mortgage information 
from HMDA, the American Housing Survey, 
the Property Owners and Managers Survey 
and the recently released 2001 Residential 
Finance Survey in order to estimate these 
special affordable shares. 


a. Special Affordable Owner Percentages 


HMDA data for the percentage of single- 
family-owners that qualify for the Special 
Affordable Goal are reported in Table D.16. 
That table also reports data for the two 
components of the Special Affordable Goal— 
very-low-income borrowers and low-income 
borrowers living in low-income census tracts. 
Focusing first on home purchase loans, 


HMDA data show that the special affordable 


share of the market has followed a pattern 
similar to that discussed earlier for the low- 
and moderate-income loans. The percentage 
of special affordable borrowers-increased 
significantly between 1992 and 1994, from 
10.4 percent of the conforming market in 
1992 to 12.6 percent in 1993, and then to 
14.1 percent in 1994. Between 1995 and 
1998, the special affordable market was in 
the 14-16 percent range, averaging 15.1 
percent. Over the past five years (1999-2003), 
the special affordable share of the home’ 
purchase loans has averaged 16.4 percent. It 
was about 17 percent during 1999 and 2000 
and 16 percent during the most recent three 
years, 2001 to 2003. 

BILLING CODE 4210-27-P 


Federal Register / Vol. 69, No. 211/ Tuesday, November 2, 2004/Rules and Regulations 63881 


Table D.16 


Special Affordable Share of 
Single-Family-Owner Mortgage Market: 1992-2003 HMDA Data 


Home Purchase Refinance Total 


Conforming "Market W/O Conforming Market W/O Conforming Market W/O 
Market B&C Loans Market B&C Loans Market B&C Loans 


1. Very Low Income Share 
1992 8.7 % "8.7 % 4.5 % 44% ~ 58% 5.8 % 
1993 10.8 10.8 5.8 5.7 7.3 7.2 
1994 11.9 11.9 11.0 10.6 11.5 11.3 
1995 12.0 12.0 12.3 11.7 12.1 11.9 
1996 12.7 12.7 13.0 12.2 : 12.5 
1997 12.9 12.9 14.4 13.3 : 13.0 
1998 13.3 13.2 11.3 . : 11.4 
1999 14.7 16.2 14.8 

14.2 18.9 . 15.4 
13.5 12.3 12.3 
13.8 12.3 . . 12.4 
13.7 11.8 12.0 


3. Special Affordable Share ; 
1992 10.4 % 10.4 % 5.5 % 5.5 %. 
1993 12.6 12.6 7.0 6.9 
1994 14.1 14.1 13.2 12.8 
1995 14.4 14.4 14.9 14.2 
1996 15.0 15.0 ie 14.6 
1997 15.2 15.1 17.5 16.0 
1998 15.6 15.4 - 13.5 12.3 
1999 17.3 17.0 19.2 17.5 
2000 16.9 16.6 22.6 20.8 
2001 15.8 15.6 14.6 13.8 
2002 16.2 16.1 14.3 13.8 
2003 15.9 15.9 13.8 13.4 


Source: HMDA data in metropolitan areas. See text for the method for excluding B&C loans from the market. 


Considering all (home purchase and affordable market has changed in higher special affordable percentages for 
refinance) loans during recent “home. _ fundamental ways from the mortgage market _ refinance loans are reduced or even 
purchase” environments, the special of the early 1990s. eliminated if subprime loans are excluded 
affordable share averaged 18.7 percent during Except for the four years of heavy from the analysis. As shown in Table D.16, 
1999-2000, over three percentage points - refinancing (1998, 2001, 2002, and 2003), the excluding B&C loans from the data 
more than the 15.4 percent average between _ special affordable share of the refinance practically eliminates the refinance-home- 
1995 and 1997. Excluding B&C (all subprime) market has recently been higher than the purchase differential for 1999 and reduces 
loans from the analysis reduces this special affordable share of the home purchase _ the differential for 2000 to 4.2 percentage 
~ differential only slightly to 2.8 (2.4) market—a pattern discussed in Section F for _ points (from 5.7 percentage points). Going 
percentage points. As mentioned earlier, low-mod and very-low-income loans. During _ further and excluding A-minus loans from 
lending patterns could change with sharp 1999 (2000), for example, the special the year 2000 data would reduce the 
changes in the economy, but the fact that affordable share of the refinance market was _ differential to 2.7 percentage points. HUD’s 
there have been several years of strong 19.2 (22.6) percent, compared with 17.3 projection model excludes B&C loans and 
affordable lending suggests that the special (16.9) percent for the home loan market. The sensitivity analyses will show the effects on 


2. Low-Income Borrower in Low-Income Area 
1992 : 1.7 % 1.7 % 1.1 % 1.1% 1.3 % 1.3 % 
. 1993 1.8 1.8 1.2 1.2 1.4 1.4 
1994 2.2 2.2 23: 2.2 2.3 2.2 
1995 : 2.4 2.4 2.7 2.5 2.5 2.4 
, 1996 2.3 2.3 2.6 2.4 2.4 23 
1997 2.3 2.2 3.0 2.7 2.6 2.5 
1998 2.2 2.2 29 1.9 2.2 2.0 
1999 2.3 3.0 2.7 2.7 2.4 
2000 2.4 2.4 3.6 3.3 2.9 2.7 _ 
2001 2.2 2.2 2.2 2.1 22 24 
2002 2.3 2.2 2.1 1.9 2.1 2.0 
2003 2.3 22 2.0 1.9 21 2.0 
é 
| 7.1% 
8.6 8.6 o10 
13.7 13.5 
14.3 
15.3 48 
16.2 - 15.5 
14.2 13.5 
18.3 17.3 
19.1 18.1 
15.0 14.5 ~ 
14.9 14.4 
14.3 14.0 
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the overall special affordable market of 
excluding all single-family subprime loans. 

New 2000-Based Census Geography and 
New OMB Metropolitan Area Definitions. 
Going forward, HUD will be re-benchmarking 
its median incomes for metropolitan areas 
and non-metropolitan counties based on 
2000 Census incomes, will be defining low- 
income census tracts (which are included in 
the definition of special affordable) in terms 
of the 2000 Census geography, and will be 
incorporating the effects of the new OMB 
metropolitan area definitions. As discussed 
earlier in Section F, HUD projected the 
_ effects of these three changes on the special 
affordable shares of the market for the years 
1999-2003; the results for special affordable 
loans are reported in the top portion of Table 
D.8b. Under the historical MSA-based data. 
the (unweighted) average special affordable 
share of the conventional conforming market 
was 16.4 (16.3) percent for home purchase 
(total) loans (see Table D.16); the 
corresponding average with the CBSA-based 
projected data was 16.4 (16.4) percent, or 
practically the same. Given these small 
differences there is no need to adjust the 
overall market estimates reported below to 
account for the new data. However, it should 
be noted that the most recent year of 2003 
does show a rather larger difference—the 
special affordable share of home purchase 
loans under the projected CBSA approach is 
16.9 percent, which is a full percentage point 
higher than the special affordable share of 
15.9 percent under historical data.76 

For the other two property types (single- 
family rental and multifamily), comparisons 
between projected and historical special 
affordable percentages were made using the 
GSEs’ data. For single-family rental 
mortgages, the weighted average of Fannie 
Mae’s (Freddie Mac’s) special affordable 
percentage forthe years 1999 to 2003 was 
48.2 (48.7) percent using the historical data, 
compared with 49.6 (49.5) percent using the 
projected data. For multifamily mortgages, 
the weighted average of Fannie Mae’s 
(Freddie Mac’s) special affordable percentage 
for the years 1999 to 2003 was 50.9 (48.7) 
percent using historical data, compared with 
51.6 (51.5) percent using the projected data. 
These comparisons suggest little difference 
between the historical and projected special 
affordable shares for rental properties. HUD 
also projected the overall special affordable 
percentage for each GSE. For the overall 
special affordable goal (considering all three 
property types), the unweighted average of 
Fannie Mae’s (Freddie Mac’s) special 
affordable percentage for the years 1999 to 
2002 was 20.0 (18.9) percent using the 
projected data, compared with 20.0 (18.9) 
percent using the historical data. There is 
little difference in the GSEs’ average special 
affordable performance between the 
projected and historical data. 


b. Very-Low-Income Rental Percentages 


Table D.14 in Appendix D of the 2000 Rule 
reported the percentages of the single-family 
rental and multifamily stock affordable to 


76 As noted earlier, this discrepancy could be due 
to mis-measurement from the technique for 
apportioning 2003 data, which is defined in 2000- 

* census geography, to a 1990-based geography. 


very-low-income families. According to the 
AHS, 59 percent of single-family units and 53 
percent of multifamily units were affordable 
to very-low-income families in 1997. The 
corresponding average values for the AHS’s * 
six surveys between 1985 and 1997 were 58 
percent and 47 percent, respectively. As 
discussed earlier in Section F, an important 
issue concerns whether rent data based on 
the existing rental stock from the AHS can be 
used tg proxy rents of newly mortgaged 
rental units. HUD’s analysis of POMS data 
during the 2000 rule-making process 
suggested that it could—estimates from 


POMS of the rent affordability of newly- 


mortgaged rental properties are quite 
consistent with the AHS data on the 
affordability of the rental stock. Fifty-six (56) 
percent of single-family rental properties 
with new mortgages between 1993 and 1995 
were affordable to very-low-income families, 
as were 51 percent of newly-mortgaged 
multifamily properties. These percentages for 
newly-mortgaged properties from the POMS 
are similar to those reported above from the 
AHS for the rental stock. Based on this POMS 
analysis, HUD’s baseline model in the 2004 
proposed GSE rule assumed that 50 percent 
of newly-mortgaged, single-family rental 
units, and 47 percent of multifamily units, 
were affordable to very-low-income families. 
(See further discussion of this issue in 
Section H.1.d) 


c. Low-Income Renters in Low-Income Areas 


HMDA does not provide data on low- 
income renters living in low-income census 
tracts. As a substitute, HUD used the POMS 
and AHS data. As explained in the 2000 GSE 
Rule, the share of single-family and 
multifamily rental units affordable to low- 
income renters at 60-80 percent of area 
median income (AMI) and located in low- 
income tracts was calculated using the 
internal Census Bureau AHS and POMS data 
files.77 The POMS data showed that 8.3 
percent of the 1995 single-family rental stock, 
and 9.3 percent of single-family rental units 
receiving financing between 1993 and 1995, 
were affordable at the 60-80 percent level 
and were located in low-income census 
tracts. The POMS data also showed that 12.4 
percent of the 1995 multifamily stock, and 
13.5 percent of the multifamily units 
receiving financing between 1993 and 1995, 
were affordable at the 60-80 percent level 
and located in low-income census tracts.78 


7A ffordability was calculated as discussed 
earlier in Section F, using AHS monthly housing 
cost, monthly rent, number of bedrooms, and MSA 
location fields. Low-income tracts were identified 
using the income characteristics of census tracts 
from the 1990 Census of Population, and the census 
tract field on the AHS file was used to assign units 
in the AHS survey to low-income tracts and other 
tracts. POMS data on year of mortgage origination 
were utilized to restrict the sample to properties 
mortgaged during 1993-1995. 

78 During the 1995 rule-making process, HUD 
examined the rental housing stock located in low- 
income zones of 41 metropolitan areas surveyed as 
part of the AHS between 1989 and 1993. While the 
low-income zones did not exactly coincide with 
low-income tracts, they were the only proxy readily 
available to HUD at that time. Slightly over 13 
percent of single-family rental units were both 
affordable at the 60-80 percent of AMI level and 


The baseline analysis in HUD’s proposed 
GSE rule assumed that 8 percent of the 
single-family rental units and 11.0 percent of 
multifamily units are affordable at 60-80 
percent of AMI and located in low-income 
areas. 

Combining the assumed very-low-income 
percentage of 50 percent (47 percent) for 
single-family rental (multifamily) units with 
the assumed low-income-in-low-income-area 
percentage of 8 percent (11 percent) for 
single-family rental (multifamily) units yields 
the special affordable percentage of 58 
percent (58 percent) for single-family rental 
(multifamily) units. This was the baseline 
case in the 2004 proposed GSE rule. 


d. Comments on the Special Affordable 
Rental Share and Additional Analysis 


Both ICF and Fannie Mae commented that 
HUD overstated the special affordable share 
of the single-family rental and multifamily 
rental markets. They argued that updated 
2001 AHS data showed that the affordability 
of the rental housing stock had declined 
since HUD had conducted its POMS and 
AHS analyses in 1995 and 1997, respectively. 
For both single-family (SF) and multifamily 
(MF) rentals, ICF used a special affordable 
range of 47-53 percent, with’a baseline of 50 
percent. ICF’s special affordable range is 
much less than both HUD’s 53-61 percent 
range (58 percent baseline) for single-family 
rentals and HUD’s 54-62 percent range for 
multifamily rentals (also a 58 percent 
baseline). Since SF and MF rentals account 
for about 25 percent of financed unitsin 
HUD’s model, reducing the SF and MF 
baselines from 58 percent (HUD’s baseline) to 
50 percent (ICF’s baseline) would reduce the 
overall special affordable market estimate by 
two percentage points. Thus, this is an 
important issue. 

Based on its analysis of the AHS (see 
Fannie Mae Appendix, I-31-I-32), Fannie 
Mae concluded that the very-low-income 
share for single-family rental properties had 
fallen from 58.3 percent in 1997 to 53.0 
percent in 2001; similarly, the very-low- 
income (VLJ) share of multifamily rental 
properties had fallen from 52.0 percent to 
44.9 percent over this same period. (By 
comparison, ICF estimated that 47 percent of 
the SF rental stock and 42 percent of the MF 
rental stock were affordable to VLI families.) 
In its analysis, Fannie Mae provides a weight 
of 0.07 to the VLI share (25.7 percent)-of 
recently-constructed single-family rental 
units in the AHS, and the residual 0.93 
weight to the VLI share (53.6 percent) of the 
remaining existing units in the AHS. While 
Fannie Mae uses a VLI share of 46 percent 
for single-family rentals in its market sizing 
models, applying these weights to the 2001 
AHS data (reported by Fannie Mae in Table 
1.7 on p. I-32) yields approximately 52 
percent for the VLI share of single-family 
rental properties. Similarly, for multifamily 
properties, Fannie Mae provides a weight of 
0.11 to the VLI share (22.2 percent) of 
recently-constructed multifamily rental units 
in the AHS, and the residual 0.89 weight to 
the VLI share (45.7 percent) of the remaining 
existing units in the AHS. In this case, 


located in low-income zones; almost 16 percent of 
multifamily units fell into this category. 
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applying the above weights to the 2001 AHS 
data yields 43 percent for the VLI share of 
multifamily rental properties—a figure 
similar to the 41-percent VLI share that 
Fannie Mae uses in its market sizing models. 
After computing a VLI share of 46 percent for 
SF rentals, Fannie Mae adds 8 percent to 
account for low-income renters living in low- 
income census tracts (the second component 
of the special affordable category); this yields 
54 percent for the special affordable share of 
SF rentals. After computing a VLI share of 41 
percent for MF rentals, Fannie Mae adds 11 
percent to account for low-income renters 
living in low-income census tracts; this 
yields 52 percent for the special affordable 
share of MF rentals. Thus, Fannie Mae’s 
estimates are intermediate between ICF’s (50 
_ percent) and HUD’s (58 percent). Since SF 
rentals account for 10.6 percent of financed 
units in HUD’s model, reducing the SF 
baseline from 58 percent (HUD’s baseline) to 
54 percent (Fannie Mae’s baseline) would 
reduce the overall special affordable market 
estimate by 0.42 percentage points. Since MF 
rentals account for 15.0 percent of financed 
units in HUD’s model, reducing the MF 
baseline from 58 percent (HUD’s baseline) to 
52 percent (Fannie Mae’s baseline) would 
reduce the overall special affordable market 
estimate by 0.90 percentage points. 
Combining these two reductions yields a 1.32 
percentage point reduction in the overall 
special affordable market. 

HUD is retaining its baseline of 58 percent 
for the special affordable share of both SF 
and MF rentals. Several sets of analyses led 
to this decision. 

-HUD updated its analysis with 2001 and 
2003 AHS data. Using ICF’s assumptions for 
an AHS analysis (see ICF Appendix, p. 45), 
the 2003 AHS data showed that 57 percent 
(67 percent) of single-family (multifamily) 
rental units would qualify as being affordable 
to VLI families. This analysis of the 2003 
AHS used a new geocoded file that identified 
the specific metropolitan area or county 
location for each observation in the AHS. 
This allowed HUD to link accurate area 
median incomes (used to determine 
affordability) to each AHS observation, 
which represents a substantial improvement 
over previous AHS analyses that did not have 
the specific household location and thus kad 
to rely on estimates of area median income 
in order to compute affordability ratios. This 
more accurate approach appears to produce 
higher affordability estimates than earlier 
analyses based on the non-geocoded AHS. 

To derive an overall special affordable 
percentage, one must add the second 
component of the special affordable 
caiegory—low-income renters living in low- 
income areas—to the VLI share. HUD’s 


analysis.of POMS data and its analysis of 
2003 AHS geocoded data suggest that low- 
income SF renters in low-income areas 
account for 22 percent of all SF low-income 
renters; GSE data for 2001 and 2002 suggest 
a slightly higher percentage.7° With respect 
to MF properties, HUD’s analysis of POMS 
data and its analysis of 2003 AHS geocoded 
data suggest that low-income MF renters in 
low-income areas accounted for 24-25 
percent of all MF low-income renters; GSE 
data for 2001 and 2002 suggest a slightly 
lower percentage (21 percent). These shares 
can be applied to the 2003 AHS results for 
low-income renters. For SF rentals, the 22 
percent share for low-income renters living 
in low-income census tracts can be 
multiplied by the 20 percent figure that the 
2003 AHS produces for low-income SF 
renters, yielding estimate of 4.4 percent. This 
4.4 percent is added to the VLI percentage of 
67 percent for SF rentals to arrive at a special 
affordable estimate of 71 percent, based on 


the 2003 AHS. For MF rentals, the 25 percent | 


share for low-income renters living in low- 
income census tracts can be multiplied by 
the 27 percent figure that the 2003 AHS 
produces for low-income MF renters, 
yielding an estimate of 6.7 percent.®° This 6.7 
percent is added to the VLI percentage of 57 
percent for MF rentals to arrive at a special 
affordable estimate of 63 percent, based on 
the 2003 AHS. These 2003 AHS special 
affordable shares—67 percent for SF rental 
units and 63 percent for MF rental units— 
support HUD’s use of a 58-percent baseline 


as the special affordable share of both SF and | 


MF rental properties. 

It is interesting to compare HUD’s 58- 
percent baseline with the actual performance 
of Fannie Mae and Freddie Mac. For single- 
family rental mortgages, the weighted average 
of both Fannie Mae’s and Freddie Mac’s 
special affordable percentage for the years 
1999 to 2003 was about 50 percent using 
projected CBSA data. For multifamily 
mortgages, the weighted average of Fannie 
Mae’s special affordable percentage for the 
same years was 49 percent, while Freddie 
Mac’s percentage was 52 percent. As ICF 
notes, the GSEs’ below market performance 
may be due to their limited participation in 
the small multifamily market (ICF Appendix, 
47). 


79 Fannie Mae’s data exhibited some variation, 
standing at 33 percent in 2001 and 19 percent in 
2001. Freddie Mac’s percentage was 29 percent in 
both years. 

80 These adjustments for low-income renters 
living in low-income areas may be conservative. For 
SF (MF) rentals, the 2001 and 2002 figures for the 
GSEs were in the nine (eight) percent range. 


2. Size of the Special Affordable Market 


The size of the special affordable market 
depends in large part on the size of the 
single-family rental and multifamily markets 
and on the special affordable percentages of 
both owners and renters. Therefore, this 
section conducts several sensitivity analyses 
around these market parameters. As in the 
previous sections, this section initially 
assumes a refinance rate of 35 percent, which 
means that it initially focuses on a home 
purchase or low-refinancing environments. 
After presenting these results, market 
estimates reflecting a heavy refinance 
environment will be presented. In the 2000 
GSE Rule, HUD assumed that the special 
affordable share of refinance loans was 1.4 
percentage points lower than the special 
affordable share of borrowers purchasing a 
home. However, as discussed earlier, the 
special affordable share of refinance loans 
equaled or was greater than the special 
affordable share of home purchase loans 
during home purchase environments such as 
1995-97 or 1999-2000; thus, the assumption 
of a lower special affordable share for 
refinance loans is initially dropped from the 
analysis but will be reintroduced during the 
sensitivity analysis and the discussion of 
heavy refinancing environments. If the 
special affordable share of refinance loans 
were assumed to be one percentage point less 
than that of home purchase loans, then the 
market shares in Table D.17 would be 
approximately one-quarter percentage point 
lower.® 

Considering a 15.0-percent MF mix and a 
8.5-percent investor mortgage share, the 
special affordable market estimates reported 
in Table D.17 are: 27.3 percent if the owner 
percentage is 17 percent (home purchase 
share for 1999 and 2000); 26.8, if the owner 
percentage is 16.4 percent (average home 


purchase share from 1999-2003); 26.5 


percent if the owner percentage is 16 percent 
(home purchase share for 1998, 2001, 2002, 
and 2003); and 25.7 percent if the owner 
percentage is 15 percent (home purchase 
average from 1995-97). Considering a range 
of 13.5—16.0 for the MF mix and a range of 
8.5-9.0 for the investor mortgage share, the 
special affordable market estimates reported 
in Table D.17 are: 26.7—27.9 percent if the 
owner percentage is 17 percent; 26.2—27.4 
percent if the owner percentage is 16.4 
percent; 25.9-27.1 percent if the owner 
percentage is 16 percent; and 25.1-26.3 
percent if the owner percentage is 15 percent. 
BILLING CODE 4210-27-P 


"81 This is obtained by multiplying (a) 1.0 
percentage point by (b) the refinance rate of 0.35 by 
(c) the 0.745 property share for SF owner loans. 
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If the special affordable percentage for 
home purchase loans fell to 13 percent—or 
by three percentage points below its 1995- 
2003 average level of approximately 16 
percent—then the overall market estimate 
would be about 24 percent under the baseline 
assumptions. Thus, 24 percent is consistent 
with a rather significant decline in the 
special affordable share of the single-family 
home purchase market. A 24 percent market 
estimate allows for the possibility that 
adverse economic and housing affordability 
conditions could keep special affordable 
families out of the housing market. On the 
other hand, if the special affordable home . 
purchase percentage stays at its recent levels 
(15-17 percent), the market estimate is in the 
26-27 percent range. 

Different Special Affordable Shares for 
Rental Properties. Case 2 (see Table D.9) 
considered smaller special affordable 
percentages for rental properties (53 percent 
for SF rentals and 54 percent for MF rentals), 
as compared with the baseline Case 1, which 
assumed 58 percent for both property types. 
Case 2 assumptions are close to Fannie Mae’s 
assumptions—54 percent for SF Rentals and 
52 for MF Rentals. Incorporating the Case 2 
assumptions reduces the special affordable 
market estimate by 1.2 percentage points. For 
example, if the SFO home purchase share is 
17 percent, then the overall special affordable 
estimate is 26.1 percent under Case 2, as 
compared with 27.3 percent under Case 1 
(see Table D.17). 

ICF’s assumptions were even lower, 50 
percent for both SF and MF rentals, a figure 
that is eight percentage points lower than 
HUD’s baseline Case 1 assumption of 58 
percent for each of these two property types. 
Given that these two property types account 
for 25 percent of all financed dwelling units, 
using ICF’s 50-percent assumption (instead of 
HUD’s 58-percent assumption) would reduce 
the overall special affordable market shares 
in Table D.17 by two percentage points. As 
discussed above, HUD’s baseline Case 1 
assumptions offer a reasonable approach for 
estimating the special affordable market 
shares. 

Multifamily Mix. The volume of 
multifamily activity is also an important 
determinant of the size of the special market. 
While Section C explained the rationale for 
HUD’s 15.0 percent range, it is useful, given 
the uncertainty surrounding the size of the 
multifamily market, to consider the effects of 
lower multifamily mix assumptions, even in 
a home purchase environment. Assuming a 
13.5 percent MF mix reduces the overall 
special affordable market estimates by 0.4 
percentage points compared with a 15 
percent MF mix, and by 1.0 percentage point 
compared with a 16.0 percent mix. For 

_ example, when the special affordable share of 
the home purchase market is at 16.4 percent 
(its 1999-2003 average), the special 
affordable share of the overall market is 26.2 
percent assuming a 13.5 percent multifamily ~ 
mix, compared with 26.8 (27.4) percent 
assuming a 15 (16.0) percent multifamily” 
mix. 

- As shown in Table D.17, the ICF’s MF mix 
of 14.2 percent produces results intermediate 
between HUD’s 13.5 percent and 15.0 
percent. Estimates of the special affordable 


market based on a MF mix of 14.2 percent 
are only 0.3 percentage points less than those 
based on a MF mix of 15.0 percent. Fannie 
Mae’s model combined an even lower MF 
mix of 12.3 percent with an investor 
mortgage share of 8.0 percent. If the special 
affordable share of home purchase loans is 
16.4 percent (the 1999-2003 average), then 
the estimate for the overall special affordable 
market is 25.2 percent based on Fannie Mae’s 
assumptions. In contrast, HUD’s estimates 
(with a MF mix of 15.0 percent and 8.5-9.0 
percent investor share) are 26.8—27.0 percent 
“about one and a half percentage points 
higher. If the special affordable share of home 
purchase loans is 16 percent (its recent 2001— 
2003 level), then Fannie Mae’s assumptions 
result in a market estimate of 25.2 percent 
while HUD’s assumptions (see previous 
sentence) result in market estimates of 26.5— 
26.7 percent. 

Investor Mortgage Share. As shown in 
Table D.17, increasing the investor mortgage 
share by one percentage point from 8.0 
percent to 9.0 percent increases the special 
affordable market estimate by approximately 
0.4—0.5 percentage point. If the 10.0 percent 
baseline from the 2004 proposed GSE rule 
were used in this analysis, the market 
estimates would be approximately 0.6 (0.4) 
percentage points higher relative to the 
results reported in Table D.15 for a baseline 
of 8.5 (9.0) percent. 

Examples of Home Purchase Years. The 
above projection results for a home purchase 


environment can be compared with actual 


results for two home purchase years, 1999 
and 2000, which were characterized by 
refinance rates of 34 percent and 29 percent, 
respectively. For 1999, the baseline model 
assumed a multifamily mix of 16.0 percent 
and a mortgage investor share of 8.2 percent. 
Under these assumptions, the 1999 market 
estimate is 27.9 percent; if the 1999 MF mix 
was lower—for example, 15.0 (14.0) percent 
instead of 16.0 percent—then the estimate of 
the 1999 special affordable market share 
would be 27.5 (27.2) percent. 

The 2004 proposed rule (Table D.9 in 
Appendix D) reported a higher baseline 
market estimate for 1999 of 29.2 percent, as 
compared with the 27.9 percent reported in 
the previous paragraph—a differential of 1.3 
percentage points. The difference is largely 
due to the treatment of single-family rental 
mortgages. For example, using the proposed 
rule’s 10-percent assumption for the 
mortgage investor share (instead of the lower 
8.2 percent HMDA-based mortgage investor 
shares reported in the text) would increase 
the 1999 estimate by 0.8 percentage points to 
28.7 percent, only 0.5 percentage points 
lower than the 29.2 percent reported in the 
proposed rule. Other more minor changes 
that lower market estimate included: (a) 
Further reducing the SF mortgage investor 
share by excluding B&C investor loans from 
the HMDA data (see Section C); (b) using 1.6 
percent (instead of 2.0 percent) for the 
mortgage share-of single-family 2-4 property 
owners; and (c) using slightly lower 
dwelling-units-per-mortgage assumptions for 
SF 2-4 properties (2.20 instead of 2.25) and 
for SF investor mortgages (1.30 instead of 
1.35). These changes, leading to this 1.3 
percentage point differential, also affect the 


estimates reported in Table D.9 of Appendix 
D of the proposed rule for the three home 
purchase environments prior to 1999—28.9 


, percent for 1995, 28.7 for 1996, and 28.8 


percent for 1997.82 Given (a)-(c) and the fact 
that the HMDA-reported mortgage investor 
share was approximately eight percent 
during these three years (instead of the 
assumed 10 percent in the earlier 1995-97 
analysis), these estimates should probably be 
reduced by the above-mentioned 1.3 
percentage points, which would place them 
at 27-28 percent assuming no adjustment in 
the baseline MF mix, and at 26-27 percent 
assuming a MF mix three percentage points 
lower than the baseline MF mix.®? 

For 2000, the baseline model assumed a 
multifamily mix of 17.2 percent and a 
mortgage investor share of 9.1 percent. Under 
these assumptions, the 2000 special 
affordable market is estimated to be 29.1 
percent. A lower MF mix—for example, 15.0 
percent instead of 17.2 percent—would 
reduce the estimated 2000 low-mod market 
share to 28.2 percent.® 

ICF’s best estimates for the special 


‘affordable market were 25-26 percent in 


1995, 1997, 1999, and 2000, and a 


* particularly low 23 percent for 1996 (ICF 


Appendix, p. 94). Its lower bound.estimates 
were 22-23 percent for 1997 and 1999, 24 
percent for 1995 and 2000, and 21 percent for 
1996 (ICF Appendix, p. 99). As discussed 
earlier, two percentage points of the HUD- 
ICF differential involves ICF’s lower 
assumptions about the special affordable 
characteristics of rental loans. Given that the 
SFO percentage was 18-19 percent during 
1999 and 2000 (see Table D.16), ICF’s 23-24 
estimates for 1999 and 2000 are in need of 
further explanation. 

Heavy Refinancing Environments. The 
special affordable share of the overall market 
declines when refinances dominate the 
market. Section F.3c, which presents the low- 
mod market estimates, explained the 
assumptions for incorporating a refinance 
environment into the basic projection model 
for 2005-08. Briefly, they are: the refinance 
share of single-family mortgages was 
increased to 65 percent (from 35 percent); the 
multifamily mix was allowed to vary from 6 
to 12 percent; the market share for subprime 


82 These three estimates were initially reported in 
HUD’s 2000 Final Rule, and repeated in Table D.9 
of Appendix D of the 2604 proposed GSE rule. 

83 To provide some confirmation for these 1995— 
1997 estimates, HUD went back and re-estimated 
the model for 1997. As shown in Table D.9 of the 
2004 GSE Proposed Rule (as well as in Table D.15 
of the 2000 GSE Rule), HUD had earlier estimated 
a special affordable share of 28.8 percent for 1997 
(which was practically the same as the 28.9-percent 
share estimated for 1995 and the 28.7-percent share 
estimated for 1996). With a lower investor share 
(8.4 percent instead of 10.0 percent) and other 
changes mentioned in the text, the new estimate for 
the 1997 special affordable market was 28.0 
assuming a multifamily mix of 19.3 percent. If the 
multifamily mix is reduced to 17.3 (16.3) percent, 
the special affordable share of the 1997 market is 
27.1 (26.7) percent. The 26.7—28.0 percent range for 
1997 is consistent with the 1995-1997 ranges 
reported in the text. 

84 Using the projected CBSA data (instead of the 
historical 1990-based MSA data) did not change the 
special affordable market estimate in either 1999 or 
2000. 
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loans was reduced to 8.5 percent (from 12 
percent); and the mortgage investor share was 
set at 8.0 percent (its average during recent 
refinancing waves). With respect to MF 
mixes, it is likely that an 11-12 percent MF 
mix characterized 2001, 9-11 percent 
characterized 2002, and less than 7 percent 
characterized 2003, although there is some 
uncertainty with these estimates. In a 
refinancing wave, the special affordable 
percent is typically lower for refinance loans 
than home purchase loans, as middle- and . 
high-income borrowers dominate the market. 
With respect to the special affordable 
characteristics of SF owner loans, the 
refinancing analysis assumed 16 percent for 
home purchase loans and 14 percent for 
refinance loans, which were the average 
special affordable percentage for the last four 
refinance years (1998, 2001, 2002, and 2003). 
There has been a two percentage point 
differential between home purchase loans 
and refinance loans during a heavy 
refinancing environment. 

As shown in Table D.11, the special 
affordable shares varied by over two 
percentage points, from 24.1 percent with a 
12 percent MF mix to 21.7 percent with a 6 
percent MF mix. These special affordable 
market shares are 3-5 percentage points 
lower than the special affordable shares 
reported in Table D.17 for HUD’s baseline 
home purchase environment. Notice that the 
special affordable share remains in the 22-23 
percent range even if the MF mix falls to 6- 
8 percent. In addition to higher-income 
borrowers dominating the single-family 
market, the share of the “goals rich” rental 
market declines in a refinancing wave, which 
tends to further reduce the special affordable 
of market activity. The right-hand column of 
Table D.11 shows that the rental share falls 
to the 17—22 percent range, or 4-9 percentage 
points less that the almost 26-percent rental 
share in HUD’s baseline model. 

Model estimates were also made for the 
recent refinancing years of 1998, 2001, 2002, 
and 2003. For 1998, the baseline model 
assumed a multifamily mix of 14.0 percent 
and a mortgage investor share of 6.8 percent. 
Under these assumptions, the 1998 market 
estimate is 24.0 percent. If the MF mix for 
1998 had been 13.0 (12.0) percent then the 
estimated special affordable market share for 
1998 would be 23.5 (23.1) percent. For 2001, 
the baseline model assumed a multifamily 
mix of 13.5 percent and a mortgage investor 
share of 7.8 percent. Under these 
assumptions, the 2001 market estimate for 
special affordable loans is 25.0 percent. If the 
MF mix for 2001 had been 12.0 percent, 
instead of the baseline of 13.5 percent, then 
the estimated special affordable market share 
for 2001 would be 24.4 percent. For 2002, the 
baseline model assumed a multifamily mix of 
slightly over 11.0 percent and a mortgage 
investor share of 7.8 percent. Under these 
assumptions, the 2002 special affordable 
market is estimated to be 24.3 percent.85 A 


85 The baseline estimates for 2001 (25.0 percent) 
and 2002 (24.3 percent) are lower than those (26.5 
percent and 25.8 percent, respectively) reported in 
Table D.9 of Appendix D of the proposed rule. As 
explained earlier, the differences between the 
results in the proposed rule and this Final Rule are 
mainly due to the treatment of single-family rental 


lower MF mix—for example, 10.5 (9.5) 
percent instead of 11 percent—would reduce 
the estimated 2002 special affordable market 
share to 24.2 (23.7) percent. 86 87 

As explained in Section F.3b, HUD has not 
yet completed its analysis of 2003 data. 
However, HUD developed some rough 
projections for different assumptions about 
the MF mix. Combining an investor mortgage 
share of 8.2 from HMDA with different MF 
mixes (ranging from 6 percent to 8 percent) 
produced estimates of 22.6 percent (MF mix 
of 6 percent) to 23.5 percent (MF of 8 
percent). 

As shown by both the simulation results in 
Table D.17 and the actual experience during 
2001-2003, the special affordable share of the 
overall market declines when refinances 
dominate the market. The special affordable 
share was approximately 24 percent during 
2001 and 2002 and 23 percent in 2003 
(although there is some uncertainty with the 
2003 estimate). 

The various market estimates presented in 
Table D.17 for a home purchase environment 
and reported above for a refinance 
environment are not all equally likely. Most 
of them equal or exceed 23 percent. In the 
home purchase environment, estimates 
below 23 percent would require the special 
affordable share for home purchase loans to 
drop to 12 percent which would be 4 
percentage points lower than the 1995-2003 
average for the special affordable share of the 
home purchase market. As shown in Table 
D.11, dropping below 23 percent would be 
more likely in a heavy refinance 
environment, particularly those characterized 
by extremely low MF mixes of 7 percent or 
less. 

As stated in Sections F and G above, HUD 
received a number of public comments 
seeking a regulatory solution to the issue of 
the ability of the GSEs to meet the housing 
goals during a period when refinances of 
home mortgages constitute an unusually 
large share of the mortgage market. As 
explained in the Preamble, HUD is not 
addressing the refinance issue in this final 
rule. Elsewhere in the Federal Register, HUD 
is publishing an Advance Notice of Proposed 
Rulemaking that advises the public of HUD’s 
intention to consider by separate rulemaking 
a provision that recognizes and takes into 
consideration the impact of high volumes of 
refinance transactions on the GSEs’ ability to 
achieve the housing goals in certain years, 
and solicits proposals on how such a 
provision should be structured and 


mortgages. In addition, the SFO percentage for home 
purchase loans originated during 2002 was lowered 
by approximately 0.2 percentage point in the Final 
Rule. 

86 Using the projected CBSA data (instead of the 
historical 1990-based MSA data) resulted in only 
small changes in the special affordable market 
estimates for 2001 (a 0.1 percentage point decline) 
and 2002 (a 0.5 percentage point decline). © 

87 For the years 1999 to 2002, Fannie Mae 
estimated a special affordable market share of 23— 
25 percent. (This is their estimate assuming no 
missing data; see their Table I.9, page I-34.) This 
compares with HUD’s estimate of 25.9 percent to 
26.6 percent. As discussed in Section C.6, Fannie 
Mae assumes a rather low MF mix (approximately 


10 percent) in the model that generates its historical 


estimates. 


implemented. HUD believes that it would 
benefit from further consideration and 
additional public input on this issue. HUD 
also notes (see above) that FHEFSSA 
provides a mechanism by which HUD can 
take into consideration market and economic 
conditions that may make the achievement of - 
housing goals infeasible in a given year. (See 
12 U.S.C. 1336(b)(e).) 

B&C Loans. The procedure for dropping © 
B&C loans from the projections is the same 
as described in Section F.3.c for the Low- and 
Moderate-Income Goal. The special 
affordable percentage for B&C loans is 28.0 
percent, which is similar to the projected 
percentages for the overall market given in 
Table D.17. Thus, dropping B&C loans (as 
well as all subprime loans) does not 
appreciably reduce the overall market 
estimates. Consider the case of a single- 
family-owner percentage of 16 percent, 
which yields an overall market estimate for 
Special Affordable Goal of 26.7 percent if 
B&C loans.are included in the analysis. 
Dropping B&C loans from the projection 
model reduces the special affordable market 
share by 0.2 percentage points to 26.5, as 
reported in Table D.17. Dropping all 
subprime loans (A-minus as well as B&C) 
would reduce the special affordable market 
projection to 26.2 percent. 

Manufactured Housing Loans and Small 
Loans. Excluding manufactured housing 
loans and small loans (loans less than 
$15,000) reduces the overall market estimates ~ 
reported in Table D.17 by less than one 
percentage point. This is estimated as 
follows. First, excluding these loans reduces 
the special affordable percentage for single- 
family-owner mortgages in metropolitan 
areas by about 1.5 percentage points, based 
on analysis of recent home purchase 
environments (1995-97 and 1999 and 2000). 
Multiplying this 1.5 percentage point 
differential by the property share (0.745) of 
single-family-owner units yields 1.1 
percentage points, which serves as a proxy 
for the reduction in the overall special 
affordable market share due to dropping 
manufactured home loans from the market 
analysis. The actual reduction will be 
somewhat less because dropping 
manufactured home loans will increase the 
share of rental units, which increases the 
overall special affordable share, thus partially 
offsetting the 1.1 percent reduction. The net 
effect is probably a reduction of three- 
quarters to one percentage point. 

The effects can be considered separately. 
Dropping only manufactured housing loans 
would reduce the market estimates by 
approximately one-half of a percentage point. 
ICF argued that loans with less than $15,000 
should be excluded. The impact of doing this 
on the market estimates would be about one- 
third to four-fifths of a percentage point. ICF 
also considered scenarios where one-half of 
manufactured loans would be dropped, as 
well as small loans less than $15,000. The 
impact of doing this on the market estimates 
would be three-fifths to three-quarters of a 
percentage point. 

The above analyses of the effects of less 
affordable market conditions, different 
assumptions about the size of the rental 
market, and dropping different categories of 
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loans from the market definition suggest that 
23-27 percent is a reasonable range of 
estimates for the low- and moderate-income 
market. This range covers markets without 
B&C and allows for market environments that 
would be much less affordable than recent 
market conditions. » 

Tax Credit Definition. Data are not 
available to measure the increase in market 


share associated with including low-income 


units located in multifamily buildings that 
meet threshold standards for the low-income 
housing tax credit. Currently, the effect on 
GSE performance under the Special 


Affordable Housing Goal is rather small. For 
instance, adding the tax credit condition 


- increased Fannie Mae’s performance as 


follows: 0.42 percentage point in 1999 (from 
17.20 to 17.62 percent); 0.59 percentage point 
in 2000 (from 18.64 to 19.23 percent); and 
0.43 percent point in 2001 (from 19.29to | 
19.72 percent). The increases for Freddie Mac 
have been lower (ranging from 0.24 to 0.38 
percentage point during the same period). 
3. Conclusions 

Sensitivity analyses were conducted for the 


market shares of each property type, for the 
very-low-income shares of each property 


type, and for various assumptions in the 
market projection model. These analyses 
suggest that 23-27 percent is a reasonable 
estimate of the size of the conventional 
conforming market for the Special Affordable 
Housing Goal. This estimate excludes B&C 
loans and allows for the possibility that 
homeownership will not remain as affordable 
as it has over the past six years. In addition, 
the estimate covers a range of projections 
about the size of the multifamily market. 


[FR Doc. 04—24101 Filed 11-1—04; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


49 CFR Parts 229 and 238 


[Docket No. FRA-2004—17645, Notice No. 
1] 


RIN 2130-AB23 


Locomotive Crashworthiness 


AGENCY: Federal Railroad 
Administration (FRA), Department of 
Transportation (DOT). 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: FRA is proposing to establish 
comprehensive, minimum standards for 
locomotive crashworthiness. 
Locomotive crashworthiness protection 
is necessary because locomotive 
collisions can result in crew injuries 
and fatalities. These proposed 
performance standards are intended to 
help protect locomotive cab occupants 
in the event of a locomotive collision. 
Examples of locomotive collision 
scenarios considered include collisions 
with another locomotive, the rear of 
another train, a piece of on-track 
equipment, a shifted load on a freight 
car on an adjacent parallel track, or a 
highway vehicle at a rail-highway grade 
crossing. These proposed 
crashworthiness standards must be met 
by demonstrating compliance with 
either the proposed rule’s performance 
standards or an FRA-approved design 


_ standard. 


DATES: Written Comments: Comments 
on the proposed rule must be received 
on or before January 3, 2005. Comments. 
received after that date will be 
considered to the extent possible 
without incurring additional expense or 
delay. 

Public Hearing: Upon specific request, 
FRA will hold public hearings as 
appropriate to receive oral comments 
from any interested party. Written 


request for hearing must be received on 


or before January 3, 2005. 


ADDRESSES: You may submit comments, 
identified by DOT DMS Docket Number 
FRA-2004—17645, by any of the 
following methods: 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

e Web site: http://dms.dot.gov. 
Follow instructions for submitting 
comments on the DOT electronic docket 
site. 

e Fax: 1-202-493-2251. 

¢ Mail: Docket Management Facility, 


U.S. Department of Transportation, 400 '' 


Seventh Street; SW., Nassif Building, 
Room PL-401, Washington, DC 20590- 
001. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 


_ DC, between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal 
Holidays. 

Instructions: All submissions must 
include the agency name and docket 
number or Regulatory Identification 
Number (RIN) for this rulemaking. Note 
that all comments received will be 
posted without change to http:// 
dms.dot.gov, including any personal 
information provided. Please see the 
Privacy Act heading under Regulatory 
Notices. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
dms.dot.gov at any time or to Room PL- 
401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. 

FOR FURTHER INFORMATION CONTACT: John 
Punwani, Office of Research and 
Development, Federal Railroad 
Administration, 1120 Vermont Avenue, 
NW., Mail Stop 20, Washington, DC 
20590 (telephone: 202-493-6369); 
Charles L. Bielitz, Mechanical Engineer, 
Office of Safety Assurance and 
Compliance, Federal Railroad 
Administration, 1120 Vermont Avenue, 
NW., Mail Stop 25, Washington, DC 
20590 (telephone: 202-493-6314); or 
Darrell L. Tardiff, Trial Attorney, Office 
of Chief Counsel, Federal Railroad 
Administration, 1120 Vermont Avenue, 
NW., Mail Stop 10, Washington, DC 
20590 (telephone: 202-493-6038). 
SUPPLEMENTARY INFORMATION: 


I. Statutory and Regulatory Background 


A. FRA Regulatory Authority 


FRA has broad statutory authority to 
regulate railroad safety. The Locomotive 
Inspection Act (LIA) (formerly 45 U.S.C. 
22-34, now 49 U.S.C. 20701-20703) was 
enacted in 1911. It prohibits the use of 
unsafe locomotives and authorizes FRA 
to issue standards for locomotive 
maintenance and testing. In order to 
further FRA’s ability to respond 
effectively to contemporary safety 
problems and hazards as they arise in 
the railroad industry, Congress enacted 
the Federal Railroad Safety Act of 1970 
(Safety Act) (formerly 45 U.S.C. 421, 431 
et seq., now found primarily in chapter 
201 of Title 49). The Safety Act grants 
the Secretary of Transportation 


* rulemaking authority over all areas of 


railroad safety (49 U.S.C. 20103(a)) and 


confers all powers necessary to detect 
and penalize violations of any rail safety 
law. This authority was subsequently 
delegated to the FRA Administrator (49 
CFR 1.49). (Until July 5, 1994, the 
Federal railroad safety statutes existed 
as Separate acts found primarily in title 
45 of the United States Code. On that 
date, all of the acts were repealed, and 
their provisions were recodified into 
title 49.) 

The term “railroad”’ is defined in the 
Safety Act to include: 


All forms of non-highway ground 
transportation that runs on rails or 
electromagnetic guideways, * * * other than 
rapid transit operations within an urban area 
that are not connected to the general railroad 
system of transportation. 


This definition makes clear that FRA 
has jurisdiction over (1) rapid transit _ 
operations within an urban area that are 
connected to the general railroad system 
of transportation, and (2) all freight, 
intercity, passenger, and commuter rail 
passenger operations regardless of their 
connection to the general railroad 
system of transportation or their status 
as a common carrier engaged, in 
interstate commerce. FRA has issued a 
policy statement describing how it. 
determines whether particular rail 
passenger operations are subject to 
FRA’s jurisdiction (65 FR 42529 (July 2, 
2000)); the policy statement can be 
found in Appendix A to parts 209 and 
211. 

Pursuant to its statutory authority, 
FRA promulgates and enforces a 
comprehensive regulatory program to 
address railroad track; signal systems; 
railroad communications; rolling stock; 
rear-end marking devices; safety glazing; 
railroad accident/incident reporting; 
locational requirements for dispatching 
of U.S. rail operations; safety integration 
plans governing railroad consolidations; 
merger and acquisitions of control; 
operating practices; passenger train 
emergency preparedness; alcohol and 
drug testing; locomotive engineer 
certification; and workplace safety. 

In part 229 of title 49 of the Code of 
Federal Regulations (hereinafter, all 
references to CFR parts will refer to 
parts in title 49 of the Code of Federal 
Regulations), FRA established minimum 
federal safety standards for locomotives. 
These regulations prescribe inspection 
and testing requirements for locomotive 
components and systems, minimum 
locomotive cab safety requirements, and 
even basic crashworthiness design 
requirements for electric multiple-unit 
type locomotives. On May 12, 1999, 
FRA issued regulations addressing the 
safety of passenger rail equipment, 
including passenger-occupied 
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locomotives (i.e., cab control cars, 
powered multiple-unit passenger cars). 
These are found in part 238. However, 
FRA’s existing locomotive safety 
standards do not address . 
crashworthiness of coriventional 
locomotives, which comprise the 
majority of locomotives in use today. 


B. Rail Safety Enforcement and Review 
Act 


In 1992, Congress enacted The Rail 
Safety Enforcement and Review Act 
(RSERA). Pub. L. 102-365, September 3, 
1992. In response to concerns raised by 
employee organizations, members of 
Congress, and recommendations of the 
National Transportation Safety Board 
(NTSB) concerning locomotive crew 
safety, Congress included mandates 
concerning locomotive crashworthiness 
and cab working conditions in the 
legislation. Section 10 of RSERA, 
entitled “Locomotive Crashworthiness 
and Working Conditions,” required FRA 
“to complete a rulemaking proceeding 
to consider prescribing regulations to 
improve the safety and working 
conditions of locomotive cabs.” In order 
to determine whether crashworthiness 
regulations would be necessary, 
Congress tasked FRA with assessing: 


The adequacy of Locomotive 
Crashworthiness Requirements Standard S— 
580, or any successor standard thereto, 
adopted by the Association of American 
Railroads in 1989, in improving the safety of 
locomotive cabs. 


Furthermore, Congress specifically 
mandated that the Secretary, in support 
of the rulemaking proceeding, consider 
the costs and benefits associated with 
equipping locomotives with each of a 
number of specified design features. 

FRA agrees that locomotive 
crashworthiness protection is necessary 
because train collisions and derailments 
cause crew fatalities and injuries. In the 
period from 1995 to 1997, 26 locomotive 
cab occupants were killed and 289 were 
injured in freight and passenger train 
accidents in the United States, a yearly 
average of 105 casualties.! 

Adopted in 1989, Association of 
American Railroads (AAR) Specification 
S-—580 (‘‘S—580’’) has served as the 
industry standard for crashworthiness 


_ design specifications of new road freight 


locomotives. At the time of its 
development, S—580 provided basic 
enhancements to the crashworthiness of 
road locomotives. Many of the units 


1 Regulatory Impact Analysis, p. iii of Appendix 
B of the Analysis. These statistics were taken from 
the data set of injuries/fatalities that may have been 
prevented by the proposed crashworthiness 
standards. Thus, this set does not include the total 
number of all locomotive cab occupant fatalities/ 
injuries that occurred during this time period. 


built to this specification are of wide- 
nose cab design, often referred to as the 
North American cab design. It is 
generally held throughout the industry 
that S—580 represented a significant step 
on the part of the railroad industry to 
improve the crashworthiness of 
locomotives. 


II. FRA’s Response to Section 10 of 
RSERA 


In response to the mandate of Section 


‘10 of RSERA, FRA conducted the 


necessary research and analysis. FRA 
undertook steps to determine the health 
and safety effects of locomotive cab 
working conditions and evaluated the 
effectiveness of S—580, along with the 


‘benefits and costs of the specified 


locomotive crashworthiness features. In 
an effort to fully address the broad range 
of issues presented in the RSERA, FRA 
(1) conducted an industry-wide public 
meeting to gather information regarding 
the areas of concern identified in the 
RSERA, (2) established a locomotive 
collision database based on detailed 
accident information gathered from 
actual collisions, (3) established a 
research contract to develop and verify 
a computer model capable of predicting 
how each of the crashworthiness 


‘features in S—580 and in the RSERA 


affect the collision dynamics and 
probability of crew injury, and (4) 
conducted a detailed survey of 
locomotive crews’ cab working 
conditions and environment. FRA 
detailed the results of these actions in 
“Locomotive Crashworthiness and Cab 
Working Conditions Report to 
Congress,”’ dated September 18, 1996. A 
copy of this report has been placed in 
the docket of this rulemaking. Actions 
taken to gather information for that 
report are described below. 

First, meetings with all segments of 
the railroad industry formed an 
essential part of FRA’s plan to meet the 
requirements of the RSERA. FRA held 
an industry-wide public meeting on 
June 23, 1993, to gather information 
from the industry on each of the areas 
of concern identified in Section 10 of 
the RSERA and to inform the industry 
of FRA’s approach. This meeting was 
well attended by all segments of the rail 
industry, including rail labor, freight 
railroads, locomotive builders, the 
National Railroad Passenger Corporation 
(Amtrak), and commuter railroads. 

At this initial meeting, some of the 
railroads urged that improvements in 
crash avoidance technology should be 
pursued in lieu of improved 
crashworthiness features. FRA is 
currently pursuing crash avoidance 
technology and is in the process of 
completing a separate rule on 


performance standards for the use and 
development of processor-based signal 
and train control systems. The issue of 
collision avoidance is more fully 
discussed in section IV of the preamble 
to this proposed rule. 

Several participants in the public 
meeting expressed an opinion that a 
series of smaller, informal meetings 
with the separate segments of the rail 
industry would provide more detailed 
information regarding locomotive 
crashworthiness. As a result, FRA held 
a number of such meetings which 
included the following organizations: 
American Public Transportation 

Association (APTA); 

American Short Line and Regional 

Railroad Association (ASLRRA); 
Amtrak; 


Brotherhood of Locomotive Engineers 

(BLE); 

Burlington Northern (now Burlington 

Northern Santa Fe Railway) (BNSF); 
DuPont (glazing); 

General Electric Transportation Systems 

(GE); 

General Motors-Electro-Motive Division 

(GM/EMD); 

Morrison Knudsen (MK); 

NTSB; 

Sierracin (glazing); and 

United Transportation Union (UTU). 

These meetings generated 
considerable discussion about the topics 
listed in section 10 of the RSERA. 
During the meetings, FRA requested 
specific cost or test data to support the 
positions taken by the various = © 
organizations. Some supply industry~~ 
organizations were forthcoming with 
this data, while other organizations 
were apparently unable or unwilling to 
respond. 

Second, FRA proceeded with the 
understanding that earlier locomotive 
collision accident reports did not 
contain the data necessary to support 
crash modeling. Thus, in 1992, FRA 
instructed field inspectors to investigate 
all accidents, regardless of monetary 
damage thresholds and locomotive 
design, involving either a collision of 
two trains or a collision of one train 
with an object weighing ten tons or 
more. This accident data provided 
information which FRA used to 
determine the possible benefits of a 
crashworthiness regulation. 

Third, with the support of the Volpe 
National Transportation Systems Center 
(“Volpe Center’), FRA contracted with 
Arthur D. Little, Inc. (ADL) to predict 
the benefit, if any, of each of the 
locomotive crashworthiness features 
listed in section 10 of the RSERA. Using 
the collision data collected by FRA, 
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ADL performed a series of analyses 
using computer models to evaluate the 
effectiveness of specific crashworthiness 
design features.” 

Lastly, FRA’s approach to the research 
and analysis tasks focused on the cost 
and benefits of design changes to 
conventional locomotives. operating at 
speeds of less than 80 mph. The work 
done to meet the requirements of the 
RSERA was not intended to address 
safety concerns unique to high speed 
rail transportation. FRA addresses high 
speed rail safety concerns, including 
crashworthiness design, in part 238. 

FRA’s Report to Congress contained 
an implementation strategy to address 
each of the issues raised by the RSERA.* 
FRA determined that S—580, which 
provided for improvements in collision 
posts, anti-climbing arrangements and 
the short hood structure, represented a 
significant step on the part of the 
railroad industry to improve locomotive 
crashworthiness. The research and 
analysis conducted in response to the 
RSERA showed that S—580 can be 
further improved to reduce casualties 
without significantly impacting 
locomotive design. FRA also found that 
(1) modified front-end structural designs 
incorporating stronger collision posts, 
(2) full-height corner posts with 
increased strength, and (3) utilization of 
roof longitudinal strength to support 
structural members from crushing may 
provide opportunities for additional 
protection for locomotive cab 
occupants. FRA even evaluated the 
potential to create a designated crash 
refuge within the space that these 
measures would help to protect. 
Furthermore, based on accident/ 
incident experience and recent 
advances in fuel tank design being 
undertaken by the industry, FRA 
concluded that fuel tank design could 
be significantly improved to minimize 
the risk and severity of future fuel spills. 
Finally, FRA identified locomotive cab 
emergency lighting and more reliable 
means of rapid egress during 
derailments and collisions as additional 
subject areas which appeared to warrant 
further exploration. 

While the study findings clearly 
indicate that several crashworthiness 
features warranted further exploration, 
the findings also indicated that several 


2 Mayville, R.A., Stringfellow, R.G., Rancatore, 
R.J., Hosmer, T.P., 1995, “Locomotive 
Crashworthiness Research, Volumes 1 through 5,” 
DOT/FRA/ORD-95/8.1V8.5. a copy of each cited 
report has been placed in the docket of this 
rulemaking. 

3“Locomotive Crashworthiness and Cab Working 
Conditions Report to Congress”, Office of Safety — 
Assurance and Compliance, Federal Railroad 
Administration, 1996. 


features, including rollover protection, 
uniform sill heights, and deflection 
plates did not warrant further action. 
Rollover protection costs would be 
substantial, and no material need for 
such protection was demonstrated by 
the accident data. Design limitations of 


- multi-use freight locomotives all but 


preclude practical design possibilities 
for deflection plates, and FRA found 
that a successful deflection device 
would cause collateral safety problems. 
Uniform sill heights were found not to 
significantly reduce life-threatening 
collision damage, would have a high 
cost, and any benefit would accrue only 
after an extended period over which 
older standard locomotives would be 
phased out of service. The perceived 
benefits of uniform sill height might be 
more reliably achieved by improved 
anti-climbing arrangements, and the 
report proposed that development and 
evaluation of a design concept be 
explored. 

Many of the proposed measures were 
practical for application only to newly 
constructed locomotives. Further, 
additional information and research 
were required to determine the cost- 
effective basis of these concepts, and to 
assure the acceptance of these measures 
by locomotive crews. In order for 
protective features to be effective, crew 
members must have confidence that 
they will function as intended. Crew 
members who lack confidence in the 
safety measures employed may be 
inclined to jump from a locomotive 
prior to a collision, resulting in a high 
probability of serious injury or death. 

FRA determined that it would use its 


Railroad Safety Advisory Committee to 


further develop these safety issues 
thereby tapping the knowledge and 
energies of a wide range of interested 
parties. 


Ill. Railroad Safety Advisory 
Committee (RSAC) Recommendations 


In March 1996, FRA established the 
RSAC, which provides a forum for 
consensual rulemaking and program 
development. The Committee includes 
representation from all of the agency’s 
major customer groups, including 
railroads, labor organizations, suppliers 
and manufacturers, and other interested 
parties. A list of member groups follows: 
AAR; 

American Association of Private 

Railroad Car Owners (AARPCO); 
American Association of State Highway 

& Transportation Officials (AASHTO); 
American Train Dispatchers . 

Department/BLE (ATDD/BLE); 
Amtrak; 

APTA; 
ASLRRA; 


Asscciation of Railway Museums 
(ARM); 

Association of State Rail Safety 
Managers (ASRSM); 

BLE; 

Brotherhood of Maintenance of Way 
Employees (BMWE); 

Brotherhood of Railroad Signalmen 
(BRS); 

Federal Transit Administration (FTA) 
(associate member); 

High Speed Ground Transportation 
Association; 

Hotel Employees & Restaurant 
Employees International Union; 

International Association of Machinists 
and Aerospace Workers; 

International Brotherhood of 
Boilermakers and Blacksmiths; 

International Brotherhood of Electrical- 
Workers (IBEW); 

Labor Council for Latin American 
Advancement (LCLAA) (associate 
member); 

League of Railway Industry Women 
(associate member); 

National Association of Railroad 
Passengers (NARP); 

National Association of Railway 
Business Women (non-voting); 

National Conference of Firemen & 
Oilers; 

National Railroad Construction and 
Maintenance Association; 

NTSB (associate member); 

Railway Progress Institute (RPI); 

Safe Travel America; 

Secretaria de Communicaciones y 
Transporte (associate member); 

Sheet Metal Workers International 
Association (SMW); 

Tourist Railway Association Inc.; 

Transport Canada (associate member); 

Transportation Communications 
International Union/BRC (TCIU/BRC); 

Transport Workers Union of America 
(TWUA); and 

UTU. 

When appropriate, FRA assigns a task 
to RSAC, and after consideration and 
debate, RSAC may accept or reject the 
task. If the task is accepted, RSAC 
establishes a working group that 
possesses the appropriate expertise and 
representation of interests to develop 
recommendations to FRA for action on 
the task. The working group develops 
the recommendations by consensus. The 
working group may establish one or 
more task forces to develop the facts and 
options on a particular aspect of a given 
task. The task force reports to the 
working group. If a working group 
comes to unanimous consensus on 
recommendations for action, the 
working group presents the package to 
the RSAC for a vote. If a simple majority 


- of the RSAC accepts the proposal, the 
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RSAC formally recommends the 
proposal to FRA. 

FRA then determines what action to 
take on the recommendation. Because 
FRA staff has played an active role at 
the working group level in discussing 
the issues and options and in drafting 
the language of the consensus proposal, 
and because the RSAC recommendation 
constitutes the consensus of some of the 
industry’s leading experts on a given 
subject, FRA is often favorably inclined 
toward the RSAC recommendation. 
However, FRA is in no way bound to 
follow the recommendation, and the 
agency exercises its independent 
judgement on whether the 
recommended rule achieves the 
agency’s regulatory goal, is soundly 
supported, and is in accordance with 
policy and legal requirements. Often, 
FRA varies in some respects from the 
RSAC recommendation in developing 
the actual regulatory proposal. If the 
working group or RSAC is unable to 
reach consensus on recommendations 
for action, FRA moves ahead to resolve 
the issue through traditional rulemaking 
proceedings. 

On June 24, 1997, FRA tasked RSAC 
with the responsibility of making 
recommendations concerning standards 
for locomotive crashworthiness. 
Specifically, RSAC was charged with 
the investigation and development, if 
necessary, of crashworthiness standards 
to ensure the integrity of locomotive 
cabs in collisions, thereby minimizing 
fatalities and injuries to train crews. 
This task was to be performed in three 
phases. RSAC would first review 
relevant accident data and existing 
industry standards to determine which, 
if any, appropriate modifications to the 
cab structure are required to provide 
additional protection above that 
provided by S—580. In particular, RSAC 
was to specifically consider the 
following features: Full-height corner 
posts; improved glazing design and 
support structure; equipment to prevent 
the post-collision entry of flammable 
liquids; and improved fuel tank design. 
Second, RSAC would examine to what 
extent improved anticlimber designs 
and/or incorporation of shelf couplers, 
used to complement the existing S—580 
standards, serve to mitigate the effects of 
the above-listed collision scenarios. 
Third, RSAC would examine past and 
present methods of cab egress, along 
with the benefits of emergency lighting 
in the event of a collision. Based on a 
review of relevant accident data, 
available technology, implementation 
costs, and other applicable factors, 
RSAC would then develop appropriate 
recommendations. 


To accomplish the above goals, RSAC 
created the Locomotive Crashworthiness 
Working Group (“Working Group”’). 
Created on June 24, 1997, this group of 
about 40 members consisted of FRA 
personnel and representatives from 
railroad labor and management, and two 
major manufacturers of locomotives. 
The following organizations provided © 
representatives to serve on the Working 


The Working Group broke the task 
into three distinct phases. The first 
phase included review of accident data 
to formulate the most prevalent accident 
scenarios involving injuries and deaths. 
Second, the Volpe Center, along with 
contractor ADL, performed detailed 
analyses of how design improvements/ 
additions to S580 would affect the 
probable resulting injuries/deaths in 
each of five accident scenarios 
described later in this preamble.* Third, 
the Working Group analyzed and 
deliberated the proposed costs and 
benefits to determine the effectiveness 
of each of the proposed changes to S— 
580. The Working Group then presented 
its findings to the full RSAC Committee. 

The Working Group conducted its 
meetings on the following dates at the 
following locations: 

(1) September 8-9, 1997, Washington 

DC; 

(2) February 2-3, 1998, Jacksonville, FL; 
(3) April 9-10, 1998, Fort Pierce, FL; 

(4) July 14-15, 1998, Las Vegas, NV; 

(5) October 28-29, 1998, Kansas City, 

MO; 


4Tyrell, D., Severson, K., Marquis, B., Martinez, 
E., Mayville, R., Rancatore, R., Stringfellow, R., 
Hammond, R., Perlman, A.B., 1999, ““Locomotive 
Crashworthiness Design Modifications Study,” 
Proceedings of the 1999 IEEE/ASME Joint Railroad 
Conference, April 13-15, 1999, IEEE Catalog 
Number 99CH36340, ASME RTD Volume 16; 
Tyrell, D.C., Martinez, E.E., Wierzbicki, T., 
“Crashworthiness Studies of Locomotive Wide 
Nose Short Hood Designs,” Proceedings of the 8th 
ASME Symposium on Crashworthiness, Occupant 
Protection and Biomechanics in Transportation 


_November 14-19, 1999; Nashivlle, Tennessee; 


Tyrell, D., Severson, K., Marquis, B., Perlman, A.B., 
“Simulation of an Oblique Collision of a 
Locomotive and an Intermodal Container,” 
Proceedings of the 8th ASME Symposium on 
Crashworthiness, Occupant Protection and 
Biomechanics in Transportation November 14-19, 
1999; Nashville, Tennessee. 


(6) February 25-26, 1999, Washington 


(7) June 15-16, 1999, Las Vegas, NV; 
(8) October 19-20, 1999, Sterling, VA; 
(9) December 13-14, 1999, Jacksonville, | 

FL; 

(10) October 9-10, 2001, Washington, 

DC; and 
(11) January 17-18, 2002, Jacksonville, 

FL. 

Minutes from the above-referenced 
meetings have been placed in the docket 
of this proceeding. 

The Working Group had its inaugural 
meeting on September 8-9, 1997, in 
Washington DC. After reviewing its 
formal Task Statement to gain an 
understanding of the scope of its 
mission, the Working Group recognized 
that a smaller, more manageable group 
could more effectively consider the 


technical requirements and debate the 


advantages and disadvantages of the 
technical options available. Thus, the S— 
580/Engineering Review Task Force 
(“Engineering Task Force’’) was created 
for this sole purpose. The Engineering 
Task Force was made up of Working 
Group members who either volunteered 
or named a fellow member as a 
representative. The Engineering Task 
Force met four times and conducted 
meetings by telephone conference on 
three occasions. These task force 
meetings served to progress the 
technical aspects of the issues and were 
open to all members of the Working 
Group. These meetings were somewhat 
less formal and were conducive to free 
exchange of technical information and 
ideas. A summary report on the 
Engineering Task Force’s deliberations 
was made at each subsequent Working 
Group meeting. 

The Working Group acknowledged 
the three distinct elements to the task. 
First, the group would need to identify, 
using recent accident data, the most 
prevalent locomotive collision scenarios 
which involve injuries and deaths. To 
this end, the Working Group requested 
that FRA review pertinent accidents for 
presentation at the February 2-3, 1998 
Working Group meeting. The second 
element involved detailed engineering 
analysis of the effectiveness of specific 
crashworthiness features. To this end, 
FRA pledged the technical assistance of 
the Volpe Center, along with required 
support from outside contractors as 
needed. Third, the Working Group 
expressed interest in understanding the 
projected economic impact of any new 
requirements. 

FRA commenced a review of 
locomotive accident data from 1995 to 
1996 as a representative sampling of 
accidents. FRA then narrowed the pool 


Group: 
AAR; 
AASHTO; 
APTA; 
ASLRA; 
BLE; 
BMWE; 
FRA; 
IBEW; 
RPI; 
SMW; 
NTSB. 
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of accidents to 23 and presented . 
summaries of them to the Engineering 
Task Force at its first meeting. 
Collective discussion of these accidents 
with railroad and labor members of the 
Engineering Task Force helped to flesh 
out all the details of the locomotive 
types and designs. The Engineering 
Task Force then classified all 23 
collisions into five major categories and 
developed a sequence of events, or 
scenario, for each accident. These five 
scenarios are: 


(1) Coupled locomotive override 
resulting from a head-on train-to-train 
collision; 

(2) Colliding locomotive override 
resulting from a head-on train-to-train 
collision; 

(3) 5 Rear end/overtaking collision 
between a locomotive and a freight car; 

(4) Oblique/raking collision between a 
locomotive and a freight car or part 
thereof, at a switch or upon passing a 
train on the adjacent track; and 

(5) Offset between 
locomotive and freight car. 


Once these scenarios were identified, 
a representative accident for each 
scenario was chosen to be studied in 
detail. The Engineering Task Force next 
gathered as many details as possible 
concerning the accidents and 
determined the crashworthiness features 
which were involved or could have had 
an effect in each scenario. Table 1 
shows the scenarios, collision mode, 
relevant crashworthiness features, and 
representative accidents. 


TABLE 1.—COLLISION SCENARIO, COLLISION MODE, AND ACCIDENT REPRESENTATIVE OF SCENARIO 


Collision scenario 


Collision mode 


Modified component 


Accident location and date - 


1. Head-on collision between two freight trains 
2. Head-on collision between two freight trains 
3a. Overtaking collision, locomotive to flat car 


3b. Grade crossing collision with sata 
truck carrying logs. 

4. Object, such as a trailer, fouling right-of-way 
of locomotive. 

5. Offset collision between a locomotive and a 
freight car. 


Coupled locomotive override. | Anti-climber 


Shelf-coupler 

Colliding locomotive override. | Collision post 

Loading of window frame 
structure. 

Loading of window frame 
structure. 

Corner loading of locomotive 
short hood. 

Corner loading of locomotive 
underframe. 


Window frame structure 


Smithfield, WV, August 20, 
1996. 

West Eola, IL, January 20, 
1993. 

Phoenixville, PA August 23, 
1996. 

Phoenixville, PA, August 23, 
1996. 

Selma, NC, May 16, 1994. 


Madrone, NM, October 13, 
1995. 


Each collision scenario presents a 
significant risk of injury or death to 
locomotive cab occupants, and the 
Working Group recognized that effective 
reduction of this risk is the primary goal 
when considering locomotive 
crashworthiness standards. 

The Working Group next examined a 
list of crash survival concepts that FRA 
had previously assembled. The 
Engineering Task Force discussed each 
concept in light of the accidents 
reviewed. There was general agreement 
among Task Force members about the 
continued need for braced collision 
posts, corner posts, and the utilization 
of crash energy management principles 
to minimize secondary collisions within 
the locomotive cab. The Task Force also 
discussed the variance of underframe 
sill heights, the frequency of locomotive 
roll-over occurrences, and the concept 
of crash refuges, but ultimately agreed 
with FRA’s Report to Congress that 
these features held little promise as 
effective locomotive crashworthiness 
features and that further use of 
resources in pursuit of these concepts 
was not warranted. The Task Force then 
discussed collision post strength, wide- 
nose locomotive cabs and cab corner 
strength as well as locomotive front end 
strength up to the window level. The 


5 The report from the Accident/Data Analysis and 
Benefits Assessment Task Force describes 6 
scenarios. It contains 2 scenarios in which the 
window structure is impacted. In one, an overriding 


Task Force felt that these concepts 
required further development in order 
to further mitigate the consequences 
from the reviewed accidents, which 
included side/oblique collisions, 
coupled locomotive override, and 
shifted load collisions. 

Standard S—580 includes the use of 
collision posts, wide-nose cab 
configurations of greater strength, and 
anti-climbing means to prevent 
override. The Working Group found that 
the accident survey showed the effects - 
of S—580 on the survivability of 
locomotive crews to be substantial. 
However, they also recognized that 
higher levels of protection could be 
achieved by enhancing the strength 
requirements for future locomotive 
designs and by fortifying the current 
design of locomotives where possible 
and economically practicable. Thus, for 
comparison purposes, the group 
decided to model each of the collision 
scenarios to gauge the performance of 
each of the crashworthiness features 
under consideration. Data from the 
accidents was used for comparison with 
the analytic models and, where 
possible, for information on the 
crashworthiness performance of the 
baseline S—580 locomotive design. For 


Scenarios 3a and 3b, the model was 


freight car impacts the window structure during a 
rear-end collision; in the other logs impact the 
window structure in a grade crossing collision with 
a truck carrying logs. The Working Group initially 


compared with the accident that 
occurred in Phoenixville, PA on August 
23, 1996, but the grade crossing 
collision, also occurring on August 23, 
1996 in Phoenixville, with logs 
impacting the window structure was 
used to evaluate the influences of 
changes in the window structure. 

The Volpe Center, locomotive 
manufacturers and remanufacturers, and 
manufacturers of locomotive 
components made presentations to the 
Working Group on the current strength 
of the crash-related components and 
discussed the possibility of further 
strengthening of these components to 
improve overall crashworthiness. In 
addition, all members of the Working 
Group engaged in extensive discussion 
of these issues. Thus, only 
enhancements which were currently 
feasible were modeled. 

In all, the Working Group considered 
the following locomotive 
crashworthiness features: 


—Shelf couplers: A representative of the 
Mechanical Committee of Standard 
Coupler Manufacturers (MCSCM) 
reviewed the “‘shelf coupler’ concept 
with the Working Group and traced 
its development from concept to the 
current status. Every freight car has a 


considered the former, but the latter was used for 
the basis for crashworthiness evaluation of the 
window structure. See Table 1. 
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bottom-shelf E head coupler. Double 
shelf (top- and bottom-shelf) couplers 
are mandated by FRA on tank cars 
used to haul hazardous materials. 
These shelves limit vertical motion 
between two coupled couplers to 
approximately +74 inches (184 mm). 
Passenger cars are typically equipped 
with tightlock couplers which keep 
the coupler faces at the same height. 
These couplers have demonstrated 
their effectiveness in preventing 
override for their respective 
equipment. During the discussion it 
was pointed out that a top shelf might 
assist in preventing override in a rear- 
end collision although it would 
require that a coupling actually occur 
for the shelf to be effective. However, 
type-F couplers commonly applied to 
locomotives already incorporate a top 
shelf feature. After deliberations, the 
Working Group decided not to pursue 
the concept of double shelf couplers 
as effective crashworthiness 
improvements. It was further noted 
that the coupling of MU cables and 
the air hoses between locomotives 
would be made more difficult if shelf 
couplers were required on 
locomotives. The potential for such 
coupler designs in preventing 
locomotive-to-locomotive override in 
a head-on collision was nonetheless 
evaluated. 


—Interlocking anti-climber: The anti- 
climber design employed by the 
Canadian National Railway Company 
(CN) was evaluated. This design 
incorporates thicker webs and flanges 
than typical North American designs, 
and also includes exposed flanges 
running the width of the anti-climber. 

—Stronger collision posts: Preliminary 
designs of collision posts with 
strengths up to the strength of the 
main underframe structure of the 
locomotive were developed and 
evaluated. Principal modifications 
were the addition of flanges and 
tapering the collision post. 

—Stronger window area structure: 
Increased cab strength above the short 
hood. was evaluated. Modification 
included the use of thicker sheet . 
metal for the window frame members. 

—Stronger short hood: The influence of 
short hood strength on locomotive 
crashworthiness in an oblique 
collision was evaluated. 
Modifications evaluated included 
thickness of the short hood and the 
material used to make the short hood. 

—Front plate: Increased front plate 
strength was considered as a potential 
modification for increased locomotive 
crashworthiness in an oblique 
collision with a freight car. The 


modification considered consisted of 

increased front plate thickness. 

The results of the study indicate that 
strengthened collision posts and short 
hoods resulted in increased 


- crashworthiness for particular collision 


scenarios. Shelf couplers were found 


- not to be effective in preventing coupled 


locomotive override. Due to the fracture 
that occurs as the CN anti-climber 
design longitudinally crushes, this 
design was found to be ineffective in 
supporting the vertical forces that occur 
during locomotive-to-locomotive 
override, consequently allowing such 
overrides to occur. For an oblique 
collision of a locomotive with an empty 
hopper car, in which the locomotive is 
principally engaged below the 
underframe, modifications to the 


- locomotive are not likely to influence 


the outcome of the collision. 

ADL and Volpe Center 
representatives, presented results from 
their detailed analyses of how design 
improvements/additions in S—580 
would affect the probable resulting 
injuries/deaths in each of the five 
scenarios (a copy of the results has been 
placed in the docket of this proceeding). 
Then, the Working Group analyzed and 
considered the proposed costs and 
benefits to determine the effectiveness 
of each of the proposed changes to S— 
580. The group also considered a 
performance standard for locomotive 
crashworthiness design. 

From this point forward, the Working 
Group, assisted by the Task Force, 
debated the format for specifying the 
crashworthiness requirements, many 
issues relating to feasibility of 
alternative structures, and the economic 
impact of the proposed new 
requirements. Throughout, the group 
remained convinced that significant 
safety benefits could be achieved. The 
AAR meiuvers volunteered to adopt a 
specification (which would become 
AAR S-580-—2004) meeting the 
performance criteria under discussion. 
This would act as a model design 
standard which satisfies the 
crashworthiness performance 
requirements. The group then focused 
its attention on the details of AAR S— 
580-2004 in order to refine and 
optimize them. FRA notes that the 
designation of AAR S—580—2004 may be 
changed; however FRA is identifying 
the standard as AAR S—580-—2004 for 
purposes of this NPRM. 

On March 19, 2004, the Working 
Group presented its findings to the full 
RSAC, in the form of a draft notice of 
proposed rulemaking (NPRM). On April 
14, 2004, RSAC voted to recommend the 
issuance of this proposed rule; and FRA, 


having full participation on the RSAC 
Committee, and finding that the 
recommendation will improve rail 
safety, has accepted it in finalizing this 
NPRM. RSAC’s recommendation forms 
the basis for this proposed rule: 
however, FRA has included in this 
preamble reference to comments 
submitted with ballots on the rule 
(which may be viewed in full text in the 
docket). FRA has also made various 
editorial corrections necessary to 
present in a clear, concise, and 
technically correct manner the intended 
proposal. 

FRA has worked closely with the 
RSAC in the development of its 
recommendations and believes that the 
RSAC effectively addressed locomotive 
crashworthiness standards. FRA has 
greatly benefitted from the open, 
informed exchange of information that 
has taken place during meetings. There 
is general consensus among labor, 
management, and manufacturers 
concerning the primary principles FRA 
sets forth in this NPRM. FRA believes 
that the expertise possessed by the 
RSAC representatives enhances the 
value of the recommendations, and FRA 
has made every effort tc incorporate 
them in this proposal. 

The Working Group will reassemble 
after the comment period for this NPRM 
closes and will consider all comments 
received. Based on any 
recommendations RSAC receives from 
the Working Group, RSAC will then be 
in position to make recommendations to 
FRA concerning the development of a 
final standard. 


IV. Major Issues 


A. Promulgation of Performance 
Standards Where Possible 


FRA has endeavored to promulgate 
performance requirements in this NPRM 
rather than the more prescriptive design 
standards. FRA understands that this 
approach allows for greater flexibility in 
the design of locomotives and believes 
this approach has a better chance of 
encouraging innovation in locomotive 
design than stricter design standards. 
The following discussion includes a 
description of performance and design 
standards, the advantages and 
disadvantages of each, and the 
relationship between the proposed 
design and performance standards. 

Performance standards describe the 
behavior, or performance, of systems 


under prescribed circumstances. The 


principal advantage of such standards is 
that how the performance is achieved is 
not specified; any design approach can 
be used. The principal drawback to such 
standards for crashworthiness is that 
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either destructive tests or detailed 
analyses (i.e., computer simulation) are 
required in order to assure that the 
system can achieve the desired level of 
performance. 

Design standards prescribe conditions 
which do not explicitly relate to the 
performance of the system. The 
principal advantage of such standards is 
that compliance can be verified with — 
either non-destructive tests or closed- ~ 
form analyses (i.e., hand calculations). 
The principal disadvantages are that the 
desired level of performance is not 
guaranteed, assumptions about 
performance must be made when 
fashioning a particular design approach, 
and innovative approaches to achieving 
the regulatory objective may be 
precluded. 

This NPRM includes performance 
requirements found to be feasible and 
certain requirements that use the more 
traditional design standards approach. 
In certain cases, design standards are 
identified as presumptively responsive 
to performance requirements. This 
approach permits builders to use 
accepted designs without conducting 
costly analyses that could still be 
challenged in later litigation. ; 

While the Working Group endeavored 
in its recommendations to make both 
sets of requirements as equivalent as 
possible, because of the differences in 
their nature, it is impossible to make 
them completely equivalent. The 
equivalence of the design and 
performance standards is discussed in 
detail in: Martinez, E., Tyrell, D., 
“Alternative Analyses of Locomotive 
Structural Designs for 
Crashworthiness,” presented at the 2000 
International Mechanical Engineering 
- Congress and Exposition, November 6, 
2000, Orlando, FL, and included in the 
docket of this proceeding. There are no 
guarantees that a locomotive built to the 
design specification will have the 
performance required by the 
performance specification. If some 
aspect of the design approach assumed 
in developing the design requirements 
is changed, it may be possible to meet 
the design requirements but not meet 
the level of desired performance. 
Nevertheless, FRA believes that the 
proposed rule will accomplish the 
intended risk reduction. 

Since performance standards are not 
appropriate for every regulation, it must 
first be determined whether certain 
factors preclude their use. For example, 
performance standards are not effective 
for regulation in areas where it is 
difficult to determine compliance (i.e., a 
regulation requiring safer piloting of 
aircraft) or where determination of a 
proper minimum level of performance 


cannot be made easily or cost-effectively 
(see ‘‘Performance-Based 
Guide,” Federal Aviation 
Administration, October 31, 1997, a 
copy of which has been placed in the 
docket of this proceeding). 

The Working Group sought to 
recommend locomotive crashworthiness 
performance standards where possible 
and identified the locomotive front end 
structure design as the best candidate 
for regulation through performance 
requirements. There was some concern 
among the Working Group members that 
if FRA issued performance requirements 
in this area, computer models would be 
required to show compliance with 
performance requirements for each new 
locomotive design. Thus, the Working 
Group decided to recommend that 
S-580 be incorporated by reference in 
its entirety. This concept became further 
refined by maintaining the performance 
requirements, yet providing a model 
design standard which, if met, would 
likely satisfy the performance 
requirements. 

The Working Group’s approach 
encourages introduction of more 
innovative designs. As previously 
noted, AAR agreed to provide the model 
design standard in the form of an 
enhanced S—580. Thus, the Working 
Group focused its efforts on developing 
a model design standard for locomotives 
of conventional design, herein called 
AAR S-580--2004. 

Rather than requiring every design to 
show satisfaction of the performance 
standards proposed here, FRA has 
offered AAR S—580-2004.as a 
conventional model design standard. 
FRA, in consultation with the RSAC 
Working Group, has performed the 
necessary analysis to show that AAR 
—580—2004 meets the proposed 
performance standards in most 
instances. 

All of the subject areas covered by 
this NPRM, other than locomotive front 
end, are proposed in terms of design 
standards rather than performance 
requirements. This formulation required 
in-depth analysis of accident history, 
creation and validation of computer 
models, and comparison of various 
design improvements versus their 
baseline design. This was necessary to 
ensure that the minimum requirements 
being developed were in fact feasible 
and necessary. Also, S—580 provided a 
convenient and appropriate benchmark 
for testing of further improvements in 
this field, whereas FRA is not aware of 
any standards for subject areas such as _ | 
locomotive cab interior configuration or 
locomotive cab emergency egress. 

FRA proposes to regulate designs for 
anti-climbing devices and underframe 


strength through design standards, in 
accordance with AAR S—580-—2004. The 
Working Group was not able to find any 
improvements to the industry standards 
for these two subject areas that would be 
both cost effective and have a significant 
impact on safety. However, the group 
did find evidence that anti-climbing 
devices do provide some secondary 
protection to cab occupants in the event 
of a collision with a highway vehicle. 
FRA plans additional research in this 
area in the future. 


FRA understands that the proposed 
standards will not create absolutely 
crashworthy locomotives, but rather 
will tend to optimize crashworthiness 
design features in order to increase cab 
occupant safety under some of the most 
common collision conditions. Since its 
inception in the early 1990’s, S580 has 
had a positive effect on locomotive 
crashworthiness design. This proposed 
rule is intended to capture the benefits 
of the industry’s initiative and improve 
upon it where possible. FRA believes 
the RSAC resources were the best forum 
for recognizing and generating such 
improvements. 


Other efforts are being undertaken by 
the industry and by FRA to reduce the 
risk of locomotive collisions. For 
instance, FRA is finalizing a rule on 
performance standards for the use and 
development of processor-based signal 
and train control systems. The 
implementation of positive train control 
(PTC) technology could reduce the 
number of train-to-train collisions. 
Current federal and state programs 
encourage the safety improvement of 
highway-rail at-grade crossings 
(including initiatives targeted at drivers 
of heavy trucks) and help reduce the 
risk of locomotive collisions. The risks 
associated with locomotive collisions 
with offset intermodal containers on 
freight cars on parallel tracks are being 
addressed by joint industry/FRA 
programs to promote better securement 
of trailers and containers. 


However, all of these collision 
avoidance strategies require time and 
resources to work, and there is 
significant uncertainty regarding their 
full implementation. Further, as rail 
operations and highway traffic grow, 
significant effort may be required to 
ensure that collision-related casualties 
do not grow as well. Accordingly, taking 
action to mitigate the effects of 
collisions remains a prudent element of 
public policy, and is likely to remain so 
for some years to come. 
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B. Application to New Locomotives (See 
Also Section-by-Section Analysis for 
§ 229.203) 


It should be emphasized that FRA 
does not seek to impose locomotive 
crashworthiness requirements on the 
current locomotive fleet. At this time, 
FRA feels safety benefits resulting from 
crashworthiness improvements would 
be best realized through future 
locomotive designs, rather than by 
retrofitting the current fleet. However, 
what ought to be considered a ‘“‘new 
locomotive” for purposes of this 
proposed rule merits discussion. 

FRA proposes using the locomotive 
build date of (a date three years after 
publication of the final rule) for 
determining whether the locomotive is 
subject to the requirements of this 
proposed rule. This should give 
railroads and locomotive manufacturers 
adequate time to take necessary steps to 
ensure that these new locomotives will 

‘be in compliance with these proposed 
requirements. 

FRA is particularly interested in 
whether a locomotive rebuilt with new 
components atop a previously-used 
underframe, or “decked’’ locomotive, 
should qualify as a new locomotive. 
These ‘‘remanufactured”’ locomotives 
may have a future life span nearly 
equivalent to a locomotive constructed 
on a new underframe. FRA has defined 
“new locomotive” to include those 
locomotives rebuilt with a previously- 
used underframe and containing no 
more than 25% previously-used parts 
(weighted by cost). Commenters are 
invited to address this issue specifically, 
and also whether any other distinct 
class of locomotives should be 
considered a ‘“‘new locomotive”’ for 
purposes of this rule. 

FRA encourages, as discussed by the 
Working Group, the use of sound 
consist management principles to place 
improved, more crashworthy 
locomotives as lead locomotives in 
consists. As these new locomotives are 
phased in, they will only comprise a 
portion of the fleet, and railroads will be 
faced with making decisions regarding 
their placement in a consist. FRA 
believes the benefits of this rule are 
maximized when these newer 
locomotives are used in the lead 
position to provide additional 
protection to the operating crews, and 
not in trailing positions behind older, 
less crashworthy locomotives, but FRA 
has not mandated the placement of the 
newer locomotives. The Working Group 
did not believe a requirement to 
mandate placement of these newer 
locomotives in the lead position would 
be beneficial, and further believed that 


the issue is relevant only during the 
phase-in period. In any event, in the 
future the entire locomotive fleet will be 


“built to these or future crashworthiness 


standards. Commenters are invited to 
address this issue. 


V. Section-by-Section Analysis 
Amendments to 49 CFR Part 229 


In contrast to requirements for 
passenger-occupied cab control cars and 
multiple unit (MU) locomotives, there 
are no current federal regulations 
governing conventional locomotive 
crashworthiness design. The proposed 
revisions to part 229 would revise 
subpart D to address locomotive 
crashworthiness design for alli 
locomotives covered by this rule while 
moving § 229.141 to part 238 as 
§ 238.224. 


Subpart A—General 


Section 229.5 Definitions 


The following terms have the same 
meaning as provided in part 238: 
“corner post,” “lateral,” “locomotive 
cab,” “longitudinal,” ‘permanent 
deformation,” ‘power car,” “‘roof rail,” 
“semi-permanently coupled,” “Tier II,” 
and “ultimate strength.” 

The term “anti-climber” is intended 
to have the same meaning as ‘“‘anti- 
climbing mechanism” as it is used in 
part 238. The term ‘‘anti-climber’”’ is 
used in place of “‘anti-climbing 
mechanism” to more accurately 
represent the name used in the rail 
industry. 

The term “collision post” has 
essentially the same meaning as it is 
used in part 238; however, the 
definition is modified slightly in this 
proposed rule to narrow its application 
only to locomotives. 

The term “build date’’ means the date 
on which the completed locomotive is 
actually shipped by the manufacturer or 
remanufacturer to the customer. FRA 


_ asks for comment as to whether this 


definition accurately represents the 
industry’s definition of “build date.” 

The term “designated service” has the 
same meaning as provided in part 223. 

The term “design standard” means a 
specification for the crashworthiness 
design of locomotives. This will usually 
contain a set of design requirements 
which do not specify ultimate 
performance, yet are not so specific in 
nature that they leave little flexibility to 
the designer. The overall design of the 
locomotive is allowed to vary, so long 
as the specified crashworthiness design 
requirements are met. 

The term “fuel tank, external” revises 
the current part 238 definition by 
replacing the word “volume” with the 


word “vessel.” FRA believes that this is 
a more accurate and grammatically 
correct definition. 

The term “fuel tank, internal” revises 
the current part 238 definition by 
replacing the word “volume” with the 
word “‘vessel.”” FRA believes that this is 
a more accurate and grammatically 
correct definition. 

The term “manufacture” means the 
practice of producing a locomotive from 
new materials. 

The term “monocoque design 
locomotive’’ means a locomotive in 
which the external skin or shell of the 
locomotive combines with the support 
frame to jointly provide structural 
and stress resistance. 

The term “MU locomotive” revises 
the current part 229 definition to more 
clearly describe the types of equipment 
included in the definition of MU 
locomotives. . 

The term “narrow-nose locomotive” 
means a locomotive with a short hood 
which spans substantially less than the 
full width of the locomotive. 

The term “occupied service’ means 
any instance in which a locomotive is 
operated with a person present in the 
cab. 

The term “remanufacture’”’ means the 
practice of producing a 
“remanufactured locomotive”’. 

The term “remanufactured 
locomotive’’ means a locomotive rebuilt 
or refurbished from a previously used or 
refurbished underframe (‘‘deck’’), 
containing fewer than 25% previously 
used components (weighted by dollar 
value of the components). It is intended 
to capture the practice of decking a 
locomotive, or rebuilding it on a 
previously used underframe. The 
proposed definition is intended to give 
better guidance to rebuilders of 
locomotives and railroads considering 
rebuilding a locomotive, and also to 
prevent avoidance of the proposed 
requirements by simply rebuilding a 
locomotive on a previously used 
underframe containing 25% or more 
previously used components without 
making safety improvements. 

The term “‘semi-monocoque design 
locomotive” means a locomotive in 
which the external skin or shell of the 
locomotive partially combines with the 
support frame to provide structural 
and stress resistance. 

The term “short hood” means the part 
of the locomotive above the underframe 
located between the cab and the nearest 
end of the locomotive. Short hoods may 
vary in length and are usually, but not 
always, located toward the front-facing 
portion of the locomotive. 

The term “‘standards body” means an 
industry and/or professional 
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organization or association which 
conducts research and develops and/or 
issues policies, criteria, principles, and 
standards related to the rail industry. 
The term ‘‘wide-nose locomotive”’ 
means a locomotive used in revenue 
service which is not of narrow-nose or 
monocoque or semi-monocoque design. 


Subpart D—Locomotive 
Crashworthiness Design Requirements 


Section 229.201 Purpose and Scope 


Paragraph (a) provides that the 
purpose of the proposed rule is to help 
protect locomotive cab occupants in the 
event of a collision with another 
locomotive, on-track equipment, or with 
any of several types of objects which 
may foul railroad trackage. Paragraph (b) 
provides that this subpart sets forth 
standards for the design of crashworthy 
locomotives. It is important to note that — 
these requirements are not designed to 
protect all occupants in all collision 
situations; rather this rule calls for 
design improvements in areas which 
FRA believés will have the greatest 
effect on the reduction of cab crew 
injuries and fatalities associated with 
the most prevalent types of locomotive 
collisions. 


Section 229.203 Applicability 


Paragraph (a) proposes that the 
requirements of this subpart would 
apply to all locomotives manufactured 
or remanufactured on or after a date 
three years after publication of the final 
rule. The only locomotives exempt from 
these requirements are those specifically 
listéd in paragraphs (b) and (c). FRA 
proposes using the locomotive build 
date to exempt the current locomotive 
fleet from requirements of this proposed 
rule. The entire current locomotive fleet 
would therefore not be subject to the 
requirements of this proposed rule, 
other than for the rebuilt and 
remanufactured requirements discussed 
below. FRA estimates that three years 
would be sufficient to allow 
manufacturers to re-engineer and re-tool 
in order to comply with these new 
standards. 

This paragraph would further apply to 
remanufactured locomotives, as defined 
in § 229.5. FRA feels that the practice of 
“decking” a locomotive (stripping a 
locomotive to its underframe, or deck, 
and refurbishing it with new 
components) essentially creates a new. 
locomotive. Since the useful life of a 
decked locomotive is practically the 
same as a newly built locomotive, FRA 
believes it should be subject to these 
new requirements. However, these new 
requirements are not intended to apply 
to locomotives undergoing periodic 


maintenance or a major overhaul not 
involving “‘decking.’’ Most large 
railroads perform a major overhaul after 
about 9-12 years, replacing or servicing 
many components, but not ‘‘decking” it. 
See also Major Issue (b) ‘““Application to 
new locomotives.” 

Paragraph (b) would exclude from 
application of this rule passenger cab 
cars, or MU cars, and semi-permanently 
coupled power cars built for passenger 
service. These types of locomotives are 
subject to the requirements of part 238. 

Paragraph (c) would exclude from 
application of most provisions of this 
rule locomotives used in designated 
service. This includes locomotives 
without occupant cabs and also 
locomotives referred to as “slugs.’’ On 
these locomotives the cab doors have 
been welded shut or otherwise secured — 
to a similar extent so that crews cannot 
occupy the cab. The designated service 
classification is intended to mirror its 
application in FRA’s Safety Glazing 
Standards at § 223.5. Locomotives used 
in designated service would still be 
subject to the fuel tank requirements 
proposed in § 229.217. FRA proposes 
this requirement because it has found 
that locomotive fuel tank ruptures place 
at risk the environment and all persons 
within the local area of the collision 
site. Since locomotives used in 
designated service may still be used as 
power in a consist, FRA feels that any 
fuel tank rupture on one of these 
locomotives would pose a safety risk at 
least equivalent to that from other road 
locomotives. Therefore, all new 
locomotives would be required to 
comply with this fuel tank requirement. 


Section 229.205 General Requirements 


Paragraph (a) of this section would 
require the design of all locomotives 
subject to this subpart, except 
monocoque or semi-monocoque design 
locomotives, to meet the performance 
criteria in Appendix D (hereafter 
referred to as ““wide-nose design 
locomotives”). All wide-nose design 
locomotives must comply with the 
requirements of Appendix D; however, 
the manufacturers or remanufacturers of 
these locomotives are given options as 
to how they demonstrate their 
compliance. Compliance with the 
performance criteria must be satisfied 
by complying with any one of the three 
options provided. 

In paragraph (a) (1), FRA has provided 
a model design standard, AAR S-580- 
2004, which FRA has found to satisfy 
the proposed performance standard in 
Appendix D. This paragraph references 
that AAR standard’s criteria for wide- 
nose locomotives, which has been 
analyzed in cooperation with the RSAC 


and found to satisfy the intent of the | 
performance criteria. FRA does not 


_ require compliance with this standard; 


rather, it is being provided simply as an 
example of a design standard that FRA 
has already found to satisfy the 
performance requirements of Appendix 


_ D. Providing an available design 


standard aids the locomotive original 
equipment manufacturers (OEMs) by 
making it unnecessary for them to 
conduct elaborate analysis of new 
designs to establish compliance with the 
performance standards. Representatives 
of two OEMs that participated 
throughout development of this 
proposed rule in the RSAC embraced 


_ this approach and found it very cost 


effective. Paragraph (a)(2) allows 
compliance with FRA approved new 
crashworthiness design standards or 
changes to existing crashworthiness 
design standards. Finally, in paragraph 
({a)(3), FRA provides the option of 
meeting an FRA approved alternative 
crashworthiness design. The procedures 
for.seeking such approval of new or 
revised standards or alternative designs 
are provided in §§ 229.207 and 229.209. 
Paragraph (b) requires that 
monocoque and semi-monocoque | 
esign locomotives comply with the 
elements of the new AAR standard 
applicable to those types of locomotives. 
Typically used in passenger service, 
monocoque/semi-monocoque 
locomotives provide occupant 
protection in a different manner than 
wide-nose locomotives. Specifically, 
because much of the longitudinal 
strength of the locomotive is provided 
by the side panels of the unit (and 
potentially the roof) as well as the 
underframe, the front of a monocoque or 
semi-monocoque locomotive performs 
as an integral unit and resists collapse 
very effectively. By contrast, the wide- 
nose locomotive, which has relatively 
little strength above the underframe, is 
made safer by strengthening the short 
hood and allowing it absorb energy as 
it collapses when subjected to higher 
forces. Allowing a similar amount of 
crush in the case of the monocoque/ 
semi-monocoque design would result in 
an almost complete loss of the cab 
volume. The RSAC Working Group 
reviewed the accident history of 
monocoque/semi-monocoque 
locomotives already in service that meet 
the new standard as built and found that 
they appear to be at least as safe as 
wide-nose locomotives enhanced to 
meet the new AAR standard and 
Appendix D of this proposed rule. 
Existing manufacturers of this type of 
locomotive have indicated that the new 
AAR standard is very reasonable and 
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should be effective in ensuring that 
locomotives of this type are built to 
protect cab occupants. 

As the recommended text of this 
proposed rule was being circulated for 
final ballot within the RSAC Working 
Group, a supplier member of APTA, 
which builds locomotives for commuter 
railroads, noted the existence of the 
APTA standards, APTA SS—C & S—034, 
for monocoque/semi-monocoque 
passenger locomotives. This standard 
appears to be at least equivalent in every 
material respect to the new AAR - 
standard. FRA solicits comments 
regarding whether the final rule should 
recognize this existing APTA standard 
as an additional option for compliance. 
A copy of this standard has been placed 
in the docket of this rulemaking. 

Paragraph (c) requires that narrow- 
nose design locomotives be built to the 
requirements of the new AAR standard 
for that type of locomotive. The RSAC 
Working Group considered the need for 
a suitable standard to address 
locomotives used frequently to make up 
trains and pick up and set out cars. 
Presently, older narrow-nose 
locomotives are preferred for this type 
of work because they provide a better 
field of view for the engineer. FRA 
agreed that the safety of ground 
personnel, and avoidance of train 
accidents involving fouling equipment 
and misaligned switches, would be best 
served by allowing that narrow-nosed 
locomotives be built to a less stringent 
standard. Accordingly, protection of the 
cab under the new AAR standard will 
be significantly better than existing 
narrow-nose units (through 
strengthening of the short hood 
structure and the addition of corner post 
requirements for the cab itself), but not 
as robust as required for wide-nose 
locomotives. 

It should be noted that the proposed 
rule (see §§ 229.207, 229.209) allows the 
qualification of monocoque/semi- 
monocoque and narrow-nose 
locomotives using alternative standards 
and approved designs. However, unlike 
the situation for all other locomotives, 
neither Appendix D nor any other 
portion of the rule spells out precisely 
how the case for safety equivalence 
would be made. This is in part because 
FRA research and RSAC Working Group 
attention focused on the principal 
opportunity for safety advances through 
the improvement of wide-nose design 
locomotives (by far the largest category 
of new locomotives built in the last 
decade and under order today). Further, 
as noted above, existing monocoque/ 
semi-monocoque designs have 
performed admirably; and design 
choices for the narrow-nose are 


seriously limited due to functional 
requirements. However FRA welcomes 
suggestions for performance criteria that 
would provide guidance for establishing 
equivalence with the approved design 
standard. 

It should be noted that the scope of 
AAR S-—580-—2004 varies slightly from 
that of this proposed rule. Specifically, 
in section “1.0 Scope” of AAR S—580— 
2004, “road switcher/intermediate 
service locomotives” are exempt from 
meeting the AAR design standard. 
However, “road switcher/intermediate 
service locomotives” are required to 
meet the performance standards of this 
proposed rule. Manufacturers and/or 
remanufacturers of ‘“‘road switcher/ 
intermediate service locomotives” may 
still utilize AAR S—580—2004 to satisfy 
the requirements of § 229.205. 


Section 229.206 Design Requirements 


This section would require all 
locomotives subject to this subpart to 
include anti-climbers, methods of 
emergency egress, and emergency 
interior lighting designed in compliance 
with the crashworthiness requirements 
contained in AAR S—580—2004, a copy 
of which has been placed in the docket 
of this proceeding. 

AAR S-—580-—2004 requires that the 
cab end of a locomotive must 
incorporate an anticlimber of a specified 
width, depth, and design to resist an 
upward or downward vertical force of 
100,000 pounds, applied over any 12 
inches of the anticlimber, without 
exceeding the ultimate strength of the 
anticlimber or its connector. The 
Working Group understood, and FRA 
agrees, that the forces generated 
between two colliding locomotives are 
of sufficient magnitude that the 
anticlimber will most likely crush and 
absorb some energy. The most likely 
scenario where the anticlimber can 
prevent intrusion into the occupied cab 
area is in collisions at grade crossing 
where a highway vehicle struck by the 
locomotive may try to climb up but such 
motions and forces generated are 
resisted by the anticlimber. 

AAR S-—580-—2004 requires that the 
locomotive cab allow for exit through at 
least one opening in any locomotive 
orientation. The Working Group faced 
the problem that research in this area is 
lacking. However, the problem is well- 
defined: when the locomotive lies on its 
side after a collision, the occupants may 
have trouble reaching a door that is not 
obstructed, especially if they are 
injured. The Working Group therefore 
made some general recommendations 
for the design of cabs to incorporate 
adequate means of emergency egress. 
FRA has adopted these 


recommendations. FRA envisions 
proposing more specific design 
requirements on this subject in future 
rulemakings once reliable research has 
been performed. 

AAR S-580-—2004 requires the 
placement of and specifies illumination 
levels for locomotive cab emergency 
lighting. These requirements are similar 
to those required for passenger 
equipment in § 238.115, except that the 


_required duration for lighting levels in 


freight locomotive cabs is less to reflect 
the design distinction between the two 
types of equipment. Passenger 
equipment generally has use of an 
auxiliary power source, making it more 
convenient to provide ample power 
when needed. Most freight locomotives 
have only one power source and its 
reliability is important for powering the 
prime mover. Further, FRA sees 
locomotive crew members as being more 
familiar with the smaller layout of a 
freight locomotive cab and emergency 
lighting capabilities therein than the 
average passenger traveling in passenger 
equipment subject to part 238. FRA 
specifically invites comments on this 
issue. 

AAR S-—580—2004 provides general 
design requirements for the interior 
configuration of a locomotive cab. In 
order to minimize the chance of injury 
to occupants, protruding parts, sharp 
edges, and corners in the locomotive cab 
must be rounded, radiused, or padded. 
These requirements are similar to those 
covering passenger equipment in ~ 
§ 238.233(e)-(f). 

AAR S-—580-—2004 provides design 
requirements for locomotive cab 
appurtenance (including cab seat) 
securement. The Working Group 
formulated these requirements based on 
manufacturer testing and their collective 
general experience with locomotive 
collisions. FRA expects that testing 
methods to determine compliance with 
this requirement be state of the art. 
Testing should demonstrate that the 
mountings, including cab seat 
mountings, meet the strength 
requirements without permanent 
deformation. Localized deformation 
may be acceptable for compliance ’ 

a oses with this section. 

e disparities in these cab seat 
requirements from those 
currently required by § 238.233(f)-(g) for 


' passenger equipment are due solely to 


the difference in how compliance is 
measured. In § 238.233, seat mountings 
must withstand forces of 8.0 g 
longitudinal, 4.0 g lateral, and 4.0 g 
vertical without ultimate failure of the 
connection. This proposal requires that 
all appurtenances/mountings withstand 
forces of 3.0 g longitudinal, 1.5 g lateral, 
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and 2.0 g vertical without permanent 
deformation, as defined in § 229.5. The 
Working Group felt that, given current 
designs, all appurtenancés and 
mountings which comply with 

§ 238.233 requirements would most 
likely meet the proposed requirements 
and vice versa. FRA agrees. 


Section 229.207 New Locomotive 
Crashworthiness Design Standards and 
Changes to Existing FRA-Approved 
Locomotive Crashworthiness Design 
Standards 


This section proposes procedures to 
be followed when seeking FRA approval 
of new locomotive crashworthiness 
design standards. It also covers 
procedures for obtaining FRA approval 
of changes to existing standards which 
FRA has already approved. These 
procedures are similar to approval 
procedures currently used by FRA in 
other contexts. See, for example, 

§ 238.21. 

FRA envisions the possibility that 
other industry groups, such as passenger 
locomotive manufacturers, might desire 
a separate design standard from AAR S— 
580-2004. This section outlines the 
procedures to be used to obtain FRA 
approval for such a design standard. 
FRA recognizes that considerable 
expense could be required to validate a 
new design standard with respect to the 
performance criteria in Appendix D. 
Thus, FRA does not expect that 
submission of petitions for new 
locomotive crashworthiness design 
standards will be an ordinary 
occurrence. 

However, FRA does foresee a need for 
flexibility with approved standards to 
enable industry standards bodies to 
suggest often highly technical changes - 
to a previously-approved design 
standard without incurring delays 
inevitably invoked by the Federal 
administrative review process. This 
section would set two levels of FRA 
scrutiny, depending on the degree of 
change to the previously-approved 
standard. The lowest level of scrutiny is 
involved when non-substantive changes 
are involved. See paragraph (d) of this 
section. A higher level of scrutiny 
would be required when substantive 
changes are involved. However, since 
most of these changes are likely to be 
incremental in nature, FRA would only 
require evidence that the resulting 
standard still satisfies the performance 
criteria by showing an equivalent or 
better level of safety. See paragraph (c) 
of this section. 

Paragraph (a) explains the purpose of 
this section. This section provides the 
procedures that must be followed by 
parties seeking approval of new 


crashworthiness design standards and 
changes to existing FRA-approved 
crashworthiness design standards. This 
paragraph also limits those who may 
seek approval of changes to existing 
FRA-approved crashworthiness design 
standards. Only a standards body which 
has adopted an FRA-approved design 
standard may request to change that 
standard. FRA has proposed this 
limitation in order to prevent parties 
who have no stake in a design standard 
from seeking to impose changes to it. A 
party seeking changes to a design 


' standard that has not been approved by 


FRA should follow the procedures for 
approval of new design standards, 
paragraph (b), or the procedures for 
approval of alternative design standards 
provided in § 229.209. 

Paragraph (b) specifies submission 
procedures for petitions for new design 
standards. Each petition must be 
submitted to the FRA Associate 
Administrator for Safety and be titled 
“Petition for FRA Approval of a New 
Locomotive Crashworthiness Design 
Standard.” Subparagraphs (b)(1) and 
(b)(2) require the petition to contain 
contact information for a representative 
of the petitioner and the proposed 
design standard in detail. Along with 
the proposed design standard, FRA 
needs to understand the intended type 
of use of the locomotive sought to be 
built by a petitioner. Subparagraph 
(b)(3) requires this information. 
Subparagraph (b)(4) requires the 
petition to contain data and analysis 
showing how the proposed design 
standard satisfies the performance 
requirements in Appendix D. Examples 
of the types of data and analysis 
required are provided in § 229.211(c)(1). 

Paragraph (c) deals with substantive 
changes to an FRA-approved design 
standard. Each petition must be 
submitted to the FRA Associate 
Administrator for Safety and be titled 
“Petition for FRA Approval of Changes 
to a Locomotive Crashworthiness Design 
Standard.” Subparagraphs (c)(1) and 
(c)(2) require the petition to contain 
contact information for a representative 
of the petitioner and the proposed 
change in detail. Along with the 
proposed change, FRA needs to 
understand the intended type of use of 
the locomotive sought to be built by a 
petitioner. Subparagraph (c)(3) requires 
this information. These substantive 
changes, defined as all other changes 
not covered by paragraph (d) (non- 
substantive changes), would likely 
result in a change to the design standard 
which might call into question its 
compliance with the performance 
criteria of Appendix D or equivalence to 
the applicable technical standard. For 


these types of changes, FRA requires, in 
subparagraph (c)(4), validation that the 
resulting standard still satisfies the 
requirements stated in § 229.205. Types 
of validation which FRA will consider 
appropriate are described in ~ 
§ 229.211(c)(1). 
Paragraph (d) specifies procedures for 
obtaining FRA approval of non- 
substantive changes to existing FRA- 
approved design standards. Each 
petition must be submitted to the FRA 
Associate Administrator for Safety and 
be titled ‘‘Petition for FRA Approval of 
Non-substantive Changes to a 
Locomotive Crashworthiness Design 
Standard.”’ Subparagraphs (d)(1) and 
(d)(2) require the petition to contain 
contact information for a representative 
of the petitioner and the proposed 
change in detail. FRA believes that these 
non-substantive changes will usually be 


. editorial, procedural, or interpretive in 


nature, requiring a relatively low level 
of FRA scrutiny. FRA understands such 
changes could be necessary in order for 
standards bodies to effectively carry out 
their duties. Subparagraph (d)(3) 
requires a detailed explanation of how 
the proposed change is non-substantive. 
FRA will make an initial determination 
whether the proposed change is non- 
substantive. If FRA determines that the 
proposed change is in fact substantive, 
FRA will process the petition as a 
substantive proposed change in 
accordance with paragraph (c) of this 
section. If FRA determines that the 
proposed change is non-substantive, 
FRA will process the petition in 
accordance with § 229.211(c). 


Section 229.209 Alternative 
Locomotive Crashworthiness Designs 


This section proposes procedures to 


be followed when seeking FRA approval 


of an alternative locomotive 
crashworthiness design. These 
procedures are similar to approval 
procedures currently used by FRA in 
other contexts. See, for example, 

§ 238.21. 

FRA envisions the possibility that a 
railroad or locomotive manufacturer 
will desire to explore innovative 
locomotive designs which do not satisfy 
AAR S-—580—2004 or any other current 
FRA-approved design standard. In such 
case, FRA has provided a procedure in 
this section whereby it would assess the 
design directly against the performance 
criteria of Appendix D. This section 
outlines the procedures to be used to 
obtain FRA approval for such a design. 
FRA recognizes that considerable 
expense could be required to validate an 
alternative design with respect to the 
performance criteria in Appendix D. 
However, the state of the art of 
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validation techniques is evolving, and 
FRA does not find it far-fetched that the 
expenses associated with validation 
processes today will decrease. Overall, 
FRA expects that submission of 
petitions for alternative locomotive 
crashworthiness designs will be a rare 
occurrence. 

FRA also understands that the market 
for locomotives is very much customer- 
driven and that railroads of all sizes 
require a great degree of operational 
flexibility. Thus, FRA assumes that a 
locomotive capable of performing road- 
haul service will at some point be called 
upon to perform such service. Since the 
performance criteria are objectives 
designed for road-haul service 
locomotives, FRA contemplates 
approval of design standards and 
alternative designs not meeting the 
performance criteria or applicable 
technical standard only under a waiver 
proceeding (see part 211, subpart c). In- 
such a proceeding, FRA would expect 
the petitioner to demonstrate that (1) 
service conditions will not approximate 
assumptions used for performance 
criteria (i.e, locomotive cannot possibly 
be used for road-haul service), and (2) 
adequate design restrictions on use will 
reinforce those assumptions. For 
example, appropriate restrictions on a 
locomotive’s horsepower guarantee that 
it cannot effectively be used as a road- 
haul locomotive. However, FRA is 
willing to consider the option of 
building such an approval mechanism 
into this rule, and FRA welcomes 
comments regarding how that might be 
done. 

Paragraph (a) explains the purpose of 
this section. This section contains 
procedures which govern locomotive 
designs which are truly innovative and 
unconventional. Manufacturers or 
railroads will most likely use the 
. procedures in this section to gain FRA 
approval, rather than attempt to fit 
within an already-established design 
standard or alter an existing design 
standard. FRA feels that builders/ 
railroads should not necessarily be 
forced to work with existing standards, 
should they be willing to have validated 
the safety features of their design against 
the performance criteria of Appendix D 
(or equivalence to the applicable 
technical standard). 

Paragraph (b) specifies submission 
procedures for petitions for alternative 
locomotive crashworthiness designs. 
Each petition must be submitted to the 
FRA Associate Administrator for Safety 
and be titled “Petition for FRA . 
Approval of Alternative Locomotive 
Crashworthiness Design.” 
Subparagraphs (b)(1) and (b)(2) require 
the petition to contain contact 


information for a representative of the 
petitioner and the proposed design in 
detail. Subparagraph (b)(3) requires that, 
along with the proposed alternative 
design, the petitioner also submit the 
type of service to which the locomotive 
will be put. FRA needs to understand 
the intended type of use to appreciate 
the probable collision risks to which it 
will be subjected. Subparagraph (b)(4) 
requires the petition to contain data and 
analysis showing how the proposed 
design standard satisfies the 
performance requirements in Appendix 
D or is equivalent in protection of cab 
occupants (in the case of narrow-nose or 
monocoque/semi-monocoque designs) 
to the applicable technical standard. 
Examples of the types of data and 
analysis required are provided in 

§ 229.211(c)(1). 


Section 229.211 Processing of Petitions 


This section outlines the procedures 
that FRA will follow in reaching a 
decision on petitions submitted under 
§ 229.207(b) (petitions for approval of 
new design standards); § 229.207(c) 
(petitions for approval of substantive 
changes to an approved design 
standard); and § 229.209(b) (petitions for 
approval of alternative design 
standards). 

Paragraph (a) proposes that FRA 
publish a notice in the Federal Register 
for each petition received seeking 
approval of new or alternative 
crashworthiness designs or substantive 
changes to existing crashworthiness 
designs. This is to notify interested — 
parties of the pending FRA action. 

Paragraph (b) provides procedures for 
interested parties to comment on any 
petitions submitted to FRA pursuant to 
this section. FRA is aware that changes 
in design of conventional locomotives 
might impact the safety of locomotive 
crews and others railroad employees. 


_ Therefore, this paragraph provides such 


parties the opportunity to comment. 
Further, FRA welcomes comments in 
electronic form as well as in written 
form. If FRA’determines that additional 
information is required to appropriately 
consider the petition, FRA will conduct 
a hearing on the petition. Notice of such 
hearing will provided in the Federal 
Register. Procedures for the conduct of 
such hearing will be in accord with 

§ 211.25. 

Paragraph (c) addresses FRA action on 
petitions submitted for FRA approval 
pursuant to §§ 229.207(b), 229.207(c), 
and 229.209. 

Subparagraph (c)(1) describes the 
types of validation techniques required 
for FRA approval of design standards, 
changes to-design standards, and 


alternative locomotive crashworthiness 


designs. FRA proposes several 
validation methods which it considers 
satisfactory. FRA is aware of the basic 
types of modeling-and testing of 
locomotive design standards, as well as 
the relative costs associated with these 
processes. Any validation technique 
considered to be state-of-the-art, or 
generally acceptable within the 
scientific community, should suffice for 
purposes of this subparagraph, whether 
it be computer software modeling or 
full-scale crash testing of locomotives. 
FRA does realize that technological and 
market changes may make modeling 
and/or testing methods more or less 
cost-effective, and would thus require 
validation to such an extent as 
reasonably practicable. Finally, in order 
to facilitate and expedite the approval 
process, FRA would encourage effective 
peer review of submitted standards’ 
prior to submission. FRA is not aware 
how this requirement would affect small 
entities, but invites comments 
addressing this issue. 

For locomotives subject to paragraph 
(a) of § 229.205, where solely 
incremental changes are being 
introduced to a previously approved 
design standard, FRA would not require 
proof of satisfaction of all Appendix D 
performance requirements. In this case, 
FRA would require submission of 
validation material for only those areas 
affected by the changes. FRA feels that 
to require full satisfaction of the 
Appendix D performance criteria would 
be too great a burden and would simply 
result in the requirement that 
subsequent petitioners “reinvent the 
wheel” in areas where it has already 
been invented. 

In the event that a truly innovative 
alternative design is submitted for FRA 
approval (i.e., not close to satisfying a 
previously-approved design standard), 
FRA would require full validation of its 
crashworthiness per Appendix D. 
However, if a proposed alternative 
design varies only slightly from a 
previously-approved design standard, 
FRA would require only validation of 
those features which are different, in 
lieu of proof of satisfaction of all 
Appendix D performance criteria. 
Designers ought to be able to take 
advantage of prior safety validation 
efforts on conventional designs 
(reflected in FRA-approved design 
standards). Thus, when an alternative 
locomotive design approaches that of a 
previously-approved design standard, 
FRA would prefer that validation efforts 
be focused on areas where the 
alternative design takes a different 
approach from the approved design 
standard. FRA envisions validation of 
such alternative designs to be 
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demonstrated through competent 
engineering analysis which compares 
the new alternative design to that of an 
approved design or design standard and 
demonstrates an equal or better 
performance. As detailed in Appendix 
D, the primary performance measure to 
be evaluated is crush distance. Crush 
distance restrictions are utilized in 
order to determine compliance with the 
goal of preventing intrusion into the 
occupied cab-space. 

In subparagraphs (c}(2) and (c)(3), 
FRA proposes a 90-day goal for 
disposition of a petition under this 
section, due to the technical review 
which may be required. It should be 
noted that 90 days is only a target goal. 
FRA will take more than 90 days to 
reach a decision if warranted. FRA will 
grant a petition only if it finds that the 
proposed design standard or change to 
an existing design standard satisfies the 
performance standards specified in 
Appendix D or provides a level of safety 
equivalent to the recognized technical 
standard (in the case of narrow-nose or 
monocoque/semi-monocoque designs). 
FRA will deny a petition if it determines 
that the proposed design standard or 
change to an existing design standard 
does not satisfy the performance 
standards specified in Appendix D or is 
not equivalent in safety (as applicable). 
FRA will also deny a petition if it 
determines that the petition does not 
meet the procedural requirements of 
§§ 229.207 and 229.209. 

Subparagraph (c)(3) also contains a 
provision allowing petitions which have 
been denied to be re-opened for cause. 
For example, FRA might re-open 
consideration of a petition for an 
alternative locomotive crashworthiness 
design if a specific locomotive collision 
risk had been significantly affected by 
factors (i.e., elimination of highway-rail 
at-grade crossings or adjacent parallel 
track) not present during the initial 
consideration of the petition. 

Finally, subparagraph (c)(4) states that 
FRA will send copies of its written 
decision to all parties to the petition and 
will also place its decision in the docket 
for that proceeding. FRA may also post 
its decision on its Web site, http:// 
www.fra.dot.gov. 


Section 229.213 Locomotive 
Manufacturing Information 


Paragraph (a) of this section requires 
each railroad operating a railroad 
subject to this subpart to retain the date 
upon which the locomotive was 
manufactured or remanufactured, the 
name of the manufacturer or 
remanufacturer, and the design 
specifications to which the locomotive 
was manufactured or remanufactured. 


Paragraph (b) provides that the 
information required by paragraph (a) 
must be located permanently in the 
locomotive cab (i.e., a plaque or plate 
affixed to the inside of the cab) or 
provided within two business days 
upon request of FRA or an FRA certified 
state inspector. This requirement would 
provide a means by which it can be 
rapidly determined whether a 
locomotive is subject to the 
requirements of this rule. 

A related issue of locomotive 
identification of safety features is 
communication of these features to 
crews. The benefits of this rule may not 


_ be fully realized if the occupants of the 


locomotive are not made aware of the 
fact that the locomotive has 
crashworthiness design features and of 
the specific safety features incorporated 
in the locomotive design. Consequently, 
FRA feels it is imperative that this 
information be communicated to 
locomotive cab occupants. Commenters 
are asked to specifically address 
whether any particular method of 
identification ought be used so as to 
promote uniformity, or whether carriers 
should be required to simply identify 
the locomotive with the appropriate 
information by any reasonable means, 
such as training of crews. 


Section 229.215 Retention and 
Inspection of Designs 


Paragraph (a) proposes a requirement 
that locomotive manufacturers and 
remanufacturers maintain 
crashworthiness designs for those 
locomotives subject to subpart D. This 
requirement is designed to ensure that 
compliance with the.requirements of 
this subpart can be readily determined 
in the event that a locomotive’s 
compliance with its design or 
performance standard is called into 
question. It is also meant to ensure that 
the relevant designs are available in the 
event a locomotive subject to this 
subpart is modified or repaired. FRA 
believes these records should be 
available so that any repairs or 
modifications made to the locomotives 
do not compromise the crashworthiness 
features to such an extent that they are 
no longer in compliance with the 
proposed rule. 

The requirement that these records be 
maintained for the life of the locomotive 
is limited to a twenty-year term, which 
approximates the normal period an 
initial owner would typically retain 
control of the unit. The twenty-year 
term runs from the date that a 
locomotive is manufactured. In the case 
of a remanufactured locomotive, the 
twenty-year term begins anew on its 
date of remanufacture. The manufacture 


and remanufacture date is determined 
by the date the locomotive is shipped by 
the manufacturer or remanufacturer to 
the customer. 

Paragraph (b) requires ali records of 
repairs or modifications to 
crashworthiness features of a 
locomotive subject to this subpart be 
kept by the owner or lessee of the 
locomotive. These records must also be 
maintained for the life cycle of the 
locomotive, up to a period of 20 years 
from the date these repairs/ 
modifications are made. Under this 
paragraph, transfer of ownership of a 
locomotive does not relieve the 
transferor of responsibility to maintain 
the repair/modification records. The 
railroad would be relieved of its 
responsibility to maintain the repair/ 
modification records after the earlier of 
a 20-year period or when the locomotive 
is permanently retired from service. 
FRA invites comments from small 
railroads regarding this issue, since FRA 
is aware that many smaller railroads 
obtain locomotives from larger railroads, 
rather than purchasing new from - 
manufacturer. 

Paragraph (c) outlines the basic 
procedure FRA proposes for inspection 
of locomotive designs. FRA, or FRA- 
certified state inspectors, will request to 
view designs for specified locomotives, 
and the railroad will comply by making 
the designs available for inspection and 
photocopying by FRA, or FRA-certified 
state inspectors, within 7 days. FRA 
feels this provision is essential to its 
ability to ensure compliance with 
paragraphs (a) and (b) of this section. 

FRA understands that railroads may 
not perform the actual repairs/ 
modifications or possess the actual 
designs themselves, but rather would 
have them stored by a third party such 
as the AAR, the leasing company, or 
even the manufacturer. Paragraph (d) 
allows the records to be maintained by 
third parties; however, the 
manufacturers, remanufacturers, 
owners, and lessees of locomotives 
subject to this subpart will remain 
responsible for compliance with this 
section. 


Section 229.217 Fuel Tank 


Paragraph (a) proposes that 
locomotives equipped with external fuel 
tanks meet the October 1, 2001 version 
of AAR Standard S—5506 requirement 
for external fuel tanks, with the 
exception of Section 4.4 as noted below. 
That version of AAR S—5506 has been 
placed in the docket of this proceeding. 
These requirements were formerly 
classified as an AAR Recommended 
Practice, RP-506. RP-506 became 
effective on June 1, 1995. Only 
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preliminary observations of its effect 
have been made. Data from FRA 
accident records has shown that RP-506 
has had a positive effect on the 
performance of fuel tanks in locomotive 
collisions and derailments. The NTSB 
in NTSB Report # PB92-917009 on fuel 
tank integrity has accepted RP—506 as a 
means to mitigate fuel tank breaches (a , 
copy of the report has been placed in 
the docket of this proceeding). On 
October 1, 2001, AAR S—5506 was 
adopted as an AAR standard. 

Section 238.223(a) requires that 
passenger locomotives with external 
fuel tanks comply with a similar version 
of S—5506. As FRA decided in the 
Passenger Equipment Safety Standards 
final rule (64 FR 25651-25652 (May 12, 
1999)), to omit one of the provisions of 
RP—506 (now S—5506) since it does not 
appear to be a safety standard, but rather 
a fueling requirement; this provision is 
intentionally omitted here as well. This 
provision, Section 4.4 (“Fueling’’) of S— 
5506, states ‘‘[i]nternal structures of 
[the] tank must not impede the flow of 
fuel through the tank while fueling at a 
rate of 300 gpm [gallons per minute].” 
FRA does not consider fueling rates to 
be a safety concern, but rather an 
operational consideration. 

Paragraph (b) requires locomotives 
equipped with internal fuel tanks to 
meet the requirements of § 238.223, 
which governs design of fuel tanks on 
passenger locomotives. Although FRA 
contemplates most locomotives 
equipped with internal fuel tanks will 
be used in passenger service, FRA has 
classified locomotives by design rather 
than intended service, in order to allow 
maximum operational flexibility by the 
carriers. 


Appendix D—Performance Criteria for 
Structural Design 


This appendix proposes performance 
criteria for the structural design of 
locomotives (other than monacoque/ 
semi-monocoque design or narrow-nose 
design), comprised basically of the front 
end structure inclusive of a short hood 
and collision posts with a cab structure. 
Demonstration that these criteria have 
been satisfied may be accomplished 
through any of the methods described in 
§ 229.211. In conventional locomotive 
design, these two areas cover basically 
all of the major structural support 
separating cab occupants from the 
impacting objects in a locomotive 
collision. The criteria, which were 
recommended by RSAC and adopted by 
FRA, were developed by the 
Engineering Task Force with support 
from the Volpe Center. Each lettered 
paragraph of this appendix covers a 
different collision scenario, indicating 


the objective of the scenario, the proxy, 
or contemplated colliding object, the 
conditions of the impact, and the 
allowable results. The performance 
standard being adopted will allow for 
the maximum level of flexibility in 
future locomotive design. 

The proposed performance criteria for 
the locomotive crashworthiness design 
features guarantee a minimum level of 
safety for locomotive cab occupants 
involved in a collision. The logic behind 
the performance criteria is that 
locomotives designed to meet the 
performance criteria specified in this 
proposed rule will be able to preserve 
survivable space in the locomotive cab 
in a collision under similar conditions 
as specified in this appendix, as well as 
those involving lower closing speeds. 
For instance, a locomotive traveling 30 
miles per hour colliding with a heavy 
highway vehicle (weighing no more 
than 65,000 pounds, or 321 tons) ata 
highway-rail grade crossing should 
maintain sufficient survivable space for 
its occupants if it is built to the 
standards’required by this proposed 
rule, even if it effectively overrides the 
underframe of the locomotive. However, 
since actual collision conditions may 
vary greatly, these figures should only 
be used as guidelines and not relied 
upon as precise cutoff levels of 
locomotive crashworthiness. Whether 
there will be sufficient survivable space 
inside the locomotive cab depends on 
many unpredictable factors as well. 

With these considerations, FRA 
desires to allow for maximum flexibility 
in locomotive design by proposing 
performance criteria to protect cab 
occupants where possible. The criteria 
for the front end structure of the 
locomotive are based on specified 
collision scenarios or performance 
requirements. 

Paragraph (a) proposes performance 
criteria for design of the front end 
structure where, in conventional 
locomotive design, collision posts 
would normally be found. This collision 
scenario is intended to simulate a 
collision between a locomotive and a 
heavy highway vehicle at a highway-rail 
grade crossing. The proxy object in this 
scenario is designed to represent the 
heavy highway vehicle. The intended 
simulated impact conditions are 
specified for the closing speed, point of 
impact, and maximum allowable crush 
distance along the longitudinal axis of 
the locomotive. The improvements in 
crashworthiness required under this 
scenario will also have the effect of 
reducing intrusion into the cab during 
collisions between locomotives and 
other rail rolling stock. 


Paragraph (b) proposes performance 
criteria for design of the front end 
structure, where, in conventional 
locomotive design, the short hood is 
normally found. The objective of this 
scenario is to simulate an oblique 
collision with an intermodal container 
offset from a freight car on an adjacent 
parallel track. This collision scenario is 
based on the collision conditions, other 
than speed, found in the May 16, 1994, 
Selma, NC, collision involving an 
overhanging intermodal trailer on the 
northbound CSXT 176 freight train and 
the lead locomotive on the southbound 
Amtrak passenger train 87. The closing 
speed between these two trains was 
estimated at about 110 mph. The proxy 
object in this scenario represents the 
intermodal trailer, and the intended 
simulated impact conditions are 
specified for the closing speed (30 mph), 
point of impact, and maximum 
allowable crush distance along the 
longitudinal axis of the locomotive. 

In the course of the discussions held, 
the Working Group also performed 
research into strengthening the window 
frame structure of wide-nose 
locomotives. The window frame 
structure for typical wide-nose 
locomotives currently in use in North 
America is made up of two corner posts 
and a central post all of which are tied 
into the roof. After considerable 
discussion at the last meeting, the 
Working Group decided against 
recommending design load 
requirements as well as the performance 
requirements for the window frame 
structure. The key argument raised by 
members of the Working Group was that 
a majority of the cost, approximately 
one-half of the total cost for all 
modifications, would be incurred by the 
need for extensive engineering re-design 
and fabrication re-tooling. The benefits 
associated with the modifications to the 
window frame structure were small 
based upon the accident review. FRA 
agrees with the Working Group’s 
analysis and has decided to postpone 
promulgation of requirements for the 
window frame structure for wide-nose 
locomotives pending further detailed 
study. 


AAR S-580-2004, Locomotive 
Crashworthiness Requirements 


- FRA has appraved AAR S—580—2004 
as an acceptable design standard, for 
purposes of satisfying the performance 
criteria of Appendix D. 

AAR S-580—2004 contains design 
requirements for locomotive front end 
structure design, as well as other 
miscellaneous design requirements, 
some of which are Federal requirements 
as well. Structural requirements listed 
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in AAR S-580-2004 are divided into 
three different subsections: one for 
locomotives of traditional wide-nose 
designs, one for locomotives of narrow- 
nose design, and one for those of semi- 
monocoque/monocoque design. There 
are separate requirements for these 
general classifications of designs in 
order to account for the different service 
conditions they typically operate under 
and the significantly different crush 
characteristics of the designs. For 
example, FRA proposes less stringent 
front end structure requirements for 
narrow-nose locomotives because they 
are used mainly in switching service. 
During switching operations, visibility 
to and from the cab is essential in. 
preventing injuries and fatalities. FRA 
feels that requirements for a 
significantly enhanced front end 
structure on narrow-nose locomotives 
would be detrimental to visibility to and 
from the locomotive cab. Manufacturers 
have indicated that further 
strengthening would require major 
redesign, with structural members 
taking up more physical space in the 
cab. As a result, FRA has balanced these 
safety risks by increasing the strength 
requirements for the front end of 
narrow-nose locomotives, but only to 
the extent that the functionality of these 
locomotives would not be 
compromised. 

Requirements in AAR S—580—2004 for 
wide-nose locomotive front end 
structure encompass three main 
components: anti-climbers, collision 
posts, and short hood structure. 

Collision posts: the collision posts are 
the primary crash-energy absorbing 
features on a locomotive involved in an 
in-line train-to-train collision or impact 
with a large motor vehicle. S—580, as 
adopted in 1989, provided for a 
“500,000/200,000 pound” collision 
post. Through its efforts, the Working 
Group found that strengthened collision 
posts would provide additional 
collision protection to the cab 
occupants. Specifically, the group found 
that a collision post which can handle 
an application of 750,000 pounds at the 
point of attachment and 500,000 pounds 
of force applied at a point 30 inches 
above the top of the underframe could 
withstand the same damage in collisions 
occurring at a closing speed 2 mph 
higher than the baseline S—580 design. 
A collision post which can handle 
800,000 pounds at the same point 
behaves similar in collisions occurring 
at closing speeds 8 mph faster than the 
baseline S-580 design. However, 
increasing the strength of the collision 
posts to a point beyond that of the 
strength of the underframe would serve 
no useful purpose, because the 


underframe would fail before the 
collision posts.© The Working Group 
found it more desirable to have the 
collision posts fail before the 
underframe does, thereby reducing the 
possibility of override due to either the 
formation of a ramp caused by 
underframe deformation or catapulting. 
The Working Group ultimately 
recommended the ‘*750,000/500,000 
pound” collision post as a minimum 
standard. FRA agrees and the proposed 
rule reflects this recommendation. 

AAR S-580-—2004 also requires 
collision posts to extend to a minimum 
of 24 inches above the finished floor 
and be located forward of the position 
of any seated crew member. The 
position of the collision posts and their 
required height were developed to 
provide the crew members a survivable 
area in the event of a frontal collision 
with an object above the underframe of 
the locomotive. The Working Group 
discussed the advantages of such a 
survivable volume in that it may help 
encourage crew members to remain in | 
the cab rather than jumping, as they 
often do in the face of a collision. This 
would prevent unnecessary injuries, 
and even fatalities, resulting from 
jumping in these situations. FRA agrees 
with the Working Group’s 
recommendation and the proposed rule 
reflects this recommendation. 

Short Hood Structure: The short hood 
structure is constructed primarily from 
steel sheets, and spans the width of the 
locomotive from the finished floor up to 
the window frame. It provides 
additional protection to occupants. 
Since it extends the width of the 
locomotive (unlike collision posts), it is 
the primary means of protection in the 
event the locomotive collides with an 
object at an angle or a load is applied 
longitudinally outside of the collision 
posts, such as in a collision with an 
offset trailer on a flatbed car. 

A short hood structure meeting the 


' performance requirements in Appendix 


D should provide adequate protection to 
cab occupants in a 30-mile per hour 
collision with an offset trailer on a 
flatcar on an adjacent track. Such a 
structure should be able to withstand a 
load of 400,000 pounds. It is also 
intended to crush in a collision, 
absorbing some energy. Thus, the model 
design requirements of AAR S-580- 
2004 provide guidelines for design of a 
short hood structure having such 
strength characteristics. 

AAR S-580-2004 also covers 
proposed front end structural 


6 ADL presentation at July 14-15, 1998, Working 
Group meeting. This presentation has been placed 
in the docket of this rulemaking. 


requirements for semi-monocoque 
locomotives in section 8.0 “Monocoque 
or Semi-monocoque Locomotive 
Designs.” This design standard was 
adapted from the performance 
requirements of Appendix D and 
through variation of the design standard 
for wide-nose locomotives. Since 


_ locomotives of monocoque or semi- 


monocoque design are more efficient in 
managing crash energy due to the load- 
bearing capabilities of the wall and roof 
structures, they may be designed using 
a slightly weaker underframe than the 
conventional wide-nose locomotives. 
This type of design better distributes 
loads applied to its front end by 
effectively transferring them to the walls 
and roof, as well as the underframe. 
This design allows it to utilize a less- 
resistant underframe in order to provide 
the same degree of protection. Limited 
data from the performance of semi- 
monocoque locomotives involved in 
locomotive collisions has corroborated 
this theory. 

Section 7.0 “Narrow-Nose 
Locomotives” covers design 
requirements for the front-end structure 
of narrow-nose locomotives. Strength 
requirements for the front end structure 
of narrow-nose locomotives are less 
stringent than those for wide-nose 
locomotives. The narrow nose on these 
locomotives simply does not allow for 
equivalent protection at the widest part 
of the locomotive in front of the cab. 
Although this makes the wide-nose 
locomotive more desirable for use in 
road freight service, narrow-nose 
locomotives have become useful in 
intermediate-haul and local switching 
operations because they offer cab 
occupants a much greater range of 
vision from the cab. During these types 
of movements, unobstructed vision is 
very important because railroad 
personnel are often standing on or near 
the right of way directing the 
movement. FRA believes that provision 
must be made for use of the narrow-nose 
locomotive design to maintain.an 
appropriate level of safety during 
intermediate-haul and local switching 
operations. FRA proposes a design 
standard for narrow-nose locomotives 
which maximizes the strength of the 
front corners under existing technology 
and materials without sacrificing 


occupant visibility from the cab. 


The most significant safety risk with 
respect to narrow-nose locomotives is 
their régular use in road-haul service. 
Since the Class I railroads have followed 
a trend of purchasing more and more 
wide-nose locomotives to be used in 
road freight service, the use of narrow- 
nose locomotives in a manner 
inconsistent with their intended‘service 


Federal Register / Vol. 


69, No. 211/Tuesday, November 2, 2004/Proposed Rules 


63905 


(i.e., over-utilization in road freight 
service) is unlikely. Through the course 
of its deliberations, the Working Group 
had discussed possibilities of (1) 
Restricting service of narrow-nose 
locomotives to intermediate- and local- 
haul and transfer train service, (2) 
restricting them to a maximum speed 
limit, and (3) restricting design of these 
locomotives to a maximum horsepower 
limit. In its final recommendation, the 
Working Group decided not to 
recommend any service or design 
restrictions. FRA has no reason to 
believe that the trend of purchasing 
wide-nose locomotives will not 
continue, and thus does not propose any 
service or design restrictions on narrow- 
nose locomotives in this rule. FRA 
invites public comment on whether 
service or design restrictions should be 
imposed on narrow-nose locomotives; 
and, commenters supporting restrictions 
should specify the restrictions they 
support. 

It should be noted that the Working 
Group abandoned discussions over a 
fourth design standard, that of the yard 
switcher locomotive. Such a locomotive 
would be designed for use solely in the 
assembling and disassembling of trains, 
and could be designed to the standard 
of S—580. FRA invites comments 
addressing whether such a design or 
performance standard ought to be 
included in this proposed rule rather 
than require designs for this type of 
locomotive to be submitted to FRA 
through the approval process outlined 
in § 229.209 (in which case it would 
have to be evaluated against the 
performance criteria in Appendix D). If 
so, what should such a standard 
contain; and how should compliance 
with the standard be established? 
Commenters supporting inclusion of a 
design standard in the rule are 
requested to specify the design 
standards they support. 


AAR Standard S-5506, Performance 
Requirements for Diesel Electric 
Locomotive Fuel Tanks (October 1, 
2001) 


This standard contains the 
requirements recommended by the 
Working Group and adopted by FRA for 
the design of external fuel tanks, with 
the exception of Section 4.4 as noted 
above. The full text of AAR-S—5506 has 
been placed in the docket of this 
proceeding. This AAR standard was 
adopted from an earlier recommended 
practice, RP—506, which was first 
adopted in 1995. 


Amendments to 49 CFR Part 238 


In contrast to requirements for 
passenger-occupied cab control cars and 


multiple unit (MU) locomotives, there 
are no current Federal regulations 
governing conventional locomotive 
crashworthiness design. The proposed 
revisions to part 229 would revise 
subpart D to address locomotive 
crashworthiness design for all 
locomotives covered by this rule while 
moving § 229.141 to part 238 as 

§ 238.224. 


Subpart A—General 


Section 238.5 Definitions 


The term “fuel tank, external” revises 
the current part 238 definition by 
replacing the word “volume”’ with the 
word “‘vessel.’’ FRA believes that this is 
a more accurate and grammatically 
correct definition. 

The term ‘‘fuel tank, internal” revises 
the current part 238 definition by 
replacing the word ‘“‘volume”’ with the 
word “vessel.” FRA believes that this is 


a more accurate and grammatically 


correct definition. 


Section 238.224 MU Locomotive Body 
Structure 


This section is moved from part 229 
to part 238 and is redesignated from 
§ 229.141 to § 238.224. This section is 
being relocated to part 238 because MU 
locomotives are normally associated 
with passenger trains. 


Regulatory Impact 
Privacy Act 


Anyone is able to search the 
electronic form of all comments _ 
received into any of FRA’s dockets by 
the name of the individual submitting 
the comment (or signing the comment, 
if submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (volume 65, 
number 70; pages 19477—78), or you 
may visit http://dms.dot.gov. 


Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


OMB has determined that this 
proposed rule is ‘‘significant—other”’ 
under Executive Order 12866. FRA has 
prepared and placed in the docket a 
regulatory analysis addressing the 
economic impact of this proposed rule. 

As part of the regulatory analysis FRA 
has assessed quantitative measurements 
of cost and benefit streams expected 
from the adoption of this proposed rule. 
For the twenty-year period the 
estimated quantified costs total $81.6 
million, and have a Present Value (PV) 
of $43.9 million. For this period the 
estimated quantified benefits total 
$125.9 million, which have a PV of 


$52.4 million. Over a twenty-year 
period, the Net Present Value (NPV) of 
this proposal is a positive $8.5 million. 

The major costs anticipated from 
adopting this proposed rule include: 
redesign costs for locomotive models; 
and the marginal cost increases for labor 
and supplies needed for the more 
crashworthy locomotives. 

The major benefits anticipated from 
implementing this final rule include: a . 
reduction of the damages on 
locomotives when they are involved in 
collisions; and a reduction in the 
severity of casualties incurred in 
locomotive collisions. In addition there 
should be a reduction in the number of 
lost work days by locomotive cab 
employees. 


Regulatory Flexibility Act 


The Regulatory Flexibility Act of 1980 
(5 U.S.C. 601 et seq.) requires a review 
of proposed and final rules to assess 
their impact on small entities. FRA has 
prepared and placed in the docket a 
Small Entity Impact Assessment and 
Evaluation which assesses the necessary 
and pertinent small entity impacts. 

Executive Order No. 13272, “Proper 
Consideration of Small Entities in 
Agency Rulemaking,” requires federal 
agencies, among other things, to notify 
the Chief Counsel for Advocacy of the 
U.S. Small Business Administration 
(SBA) of any of its draft rules that will 
have a significant economic impact on 
a substantial number of small entities. 
The Executive Order also requires 
federal agencies to consider any 
comments provided by the SBA and to 
include in the preamble to the rule the 
agency’s response to any written 
comments by the SBA, unless the 
agency head certifies that the inclusion 
of such material would not serve the 
public interest. 67 FR 53461 (Aug. 16, 
2002). 

The SBA stipulates in its “Size 
Standards” that the largest a railroad 
business firm that is “for-profit” may be, 
and still be classified as a ‘‘small entity” 
is 1,500 employees for ‘‘Line-Haul 
Operating” Railroads, and 500 
employees for ‘Switching and Terminal 
Establishments.” “Small entity,” is 
defined in 5 U.S.C. 601 as a small 
business concern that is independently 
owned and operated, andis not. 
dominant in its field of operation. SBA’s 
“size standards” may:-be altered by 
Federal agencies on consultation with 
SBA and in conjunction with public 
comment. Pursuant to that authority, 
FRA has published a final policy which 
formally establishes ‘‘small entities” as 
being railroads which meet the line 
haulage revenue requirements of a Class 
III railroad. Currently, the revenue 
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requirements are $20 million or less in 
annual operating revenue. The $20 
million limit is based on the Surface 
Transportation Board’s (STB’s) 
threshold of a Class III railroad carrier, 
which is adjusted by applying the 
railroad revenue deflator adjustment (49 
CFR part 1201). The same dollar limit 
on revenues is established to determine 
whether a railroad shipper or contractor 
is a small entity. 

For this proposed rulemaking there 
are over 410 railroads which could 
potentially be affected. However, only 
railroads which purchase new or 
original equipment will be impacted, 
and FRA is not aware of any small 
railroads that purchase new 
locomotives. Hence, FRA does not 
expect this proposed regulation to 
impact any small railroads. 

The impacts from this proposed 
regulation are primarily a result of 


increased cost to produce more 
crashworthy locomotives. These costs 
include re-design and engineering costs 
for the new locomotive designs/models, 
and for the marginal costs of the 
incremental crashworthiness 
improvements. All of these impacts or 
costs are passed on to customers or 
purchasers of new locomotives. Again, 
since no small railroads purchase new 
locomotives these impacts are not 
anticipated to impact any small entities. 


FRA’s Small Entity Impact 
Assessment and Evaluation concludes 
that this proposed rule would not have 
an economic impact on any small 
entities. Thus, the FRA certifies that this 
proposed rule is not expected to have a 
“significant’’ economic impact on a 
“substantial’’ number of small entities. 
In order to determine the significance of 
the economic impact for the final rule’s 


Regulatory Flexibility Act requirements, 
FRA invites comments from all 
interested parties concerning the 
potential economic impact on small 
entities caused by this proposed rule. 
The Agency will consider the comments 
and data it receives—or lack of 
comments and data—in making a 
decision on the small many impact for 
the final rule. 


Paperwork Reduction Act 


The information collection 
requirements in this proposed rule inte 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1995, 44 U.S.C. 3501 et seq. The 
sections that contain the new 
information collection requirements and 
the estimated time to fulfill each 
requirement are as follows: 


Total annual 
responses 


Total annual 
burden hours 


Average time 
per response 


Total annual 
burden cost 


CFR section—49 CFR Respondent universe 


229.207A—Petitions For FRA 
Approval of New Locomotive 
Crashworthiness Design 
Standards. 
—Subsequent Years 


229.207B—Petitions For Sub- 
stantive Changes to an FRA- 


Approved Locomotive Crash- 


worthiness Design Standard. 

229.207C—Petitions For Non- 
Substantive Changes to an 
FRA-Approved Locomotive 
Crashworthiness Design 
Standard. 

229.209—Petitions For FRA Ap- 
proval of Alternative Loco- 
motive Crashworthiness De- 
signs. 

229.211A—Processing of Peti- 
tions—Comment. 


- 229.211B—Additional Information 
Concerning Petitions. 


Railroads/4 


685 Railroads/4 Locomotive 
Manufacturers. 


2 petitions 


685 Railroads/4 
Manufacturers. 

685 Railroads/4 
Manufacturers. 


Locomotive 


Locomotive 


Locomotive 
. Manufacturers. 


685 Railroads/4 
Manufacturers. 


“Locomotive | 1 petition . 


4 Locomotive Manufacturers/ 

- Railroad Association/Labor Or- 
ganizations/Public. 

4 Locomotive Manufacturers/ 
Railroad Association/Labor Or- 
ganizations/Public. 


1 hearing 


10 comments 


229.213—Locomotive Manufac- 
turing Information. 

229.215A—Retention ~- of 
Records—Original Design. 

229.215B—Retention of 
Records—Repair and Modi- 
fications. 


sees. 


685 Railroads 


685 Railroads/Locomotive Les- 


700 records 


28 records 


1,000 2,000 $241,200 
120,600 


120,600 


*Minutes 


All estimates include the time for 
reviewing instructions; searching 
existing data sources; gathering or 
maintaining the needed data; and 
reviewing the information. Pursuant to 
44 U.S.C. 3506(c)(2)(B), FRA solicits 
comments concerning: whether these 
information collection requirements are 
necessary for the proper performance of 
the functions of FRA, including whether 


the information has practical utility; the 
accuracy of FRA’s estimates of the 
burden of the information collection 
requirements; the quality, utility, and 
clarity of the information to be 
collected; and whether the burden of 
collection of information on those who 
are to respond, including through the 
use of automated collection techniques 
or other forms of information 


technology, may be minimized. For 
information or a copy of the paperwork 
package submitted to OMB, contact Mr. 
Robert Brogan, Information Clearance 
Officer, at 202-493-6292. 

Organizations and individuals 
desiring to submit comments on the 
collection of information requirements 
should direct them to Mr. Robert 
Brogan, Federal Railroad 


— 
| 
| 
2 petitions 100 200 16,200 
| 
| 2,500 2,500 308,100 
| 
80 80 2,320 
6 70 2,590 
| 4 Locomotive Manufact. ............. | 1 28 1,036 
1 140 5,180 
— 
| 
| 
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Administration, 1120 Vermont Avenue, 
NW., Mail Stop 17, Washington, DC 
20590. Comments may also be 
submitted via e-mail to Mr. Brogan at 
the following address: 
robert.brogan@fra.dot.gov. 

OMB is required to make a decision 
concerning the collection of information 
requirements contained in this proposed 
rule between 30 and 60 days after 
publication of this document in the 
Federal Register. Therefore, a comment 
to OMB is best assured of having its full 
effect if OMB receives it within 30 days 
of publication. The final rule will 
respond to any OMB or public 
comments on the information collection 
requirements contained in this proposal. 

FRA is not authorized to impose a 
penalty on persons for violating 
information collection requirements 
which do not display a current OMB 
control number, if required. FRA 
intends to obtain current OMB control 
numbers for any new information - 
collection requirements resulting from 
this rulemaking action prior to the 
effective date of a final rule. The OMB 
control number, when assigned, will be 
announced by separate notice in the 
Federal Register. 


Environmental Impact 


FRA has evaluated this proposed tule 
in accordance with the agency’s 
“Procedures for Considering 
Environmental Impacts” as required by 
the National Environmental Policy Act 
(42 U.S.C. 4321 et seq.), and related 
statutes and directives. The agency has 
determined that the proposed regulation 
would not have a significant impact on 
the human or natural environment and 
is categorically excluded from detailed 
environmental review pursuant to 
section 4(c)(20) of FRA’s Procedures. 
Neither an environmental assessment or 
an environmental impact statement is 
required in this instance. The agency’s 
review has confirmed the applicability 
of the categorical exclusion to this 
proposed regulation and the conclusion 
that the proposed rule would not, if 
implemented, have a significant 
environmental impact. 


Federalism Implications 


FRA has analyzed this proposed rule 
in accordance with the principles and 
criteria contained in Executive Order | 
13132, issued on August 4, 1999, which 
directs Federal agencies to exercise great 
care in establishing policies that have 
federalism implications. See 64 FR 
43255. This proposed rule will not have 
a substantial effect on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 


responsibilities among various levels of 
government. This proposed rule will not 
have federalism implications that 
impose any direct compliance costs on 
State and local governments. 


FRA notes that the RSAC, which 
endorsed and recommended this 
proposed rule to FRA, has as permanent 
members two organizations representing 
State and local interests: The American 
Association of State Highway and 
Transportation Officials (AASHTO) and 
the Association of State Rail Safety 
Managers (ASRSM). Both of these State 
organizations concurred with the RSAC 
recommendation endorsing this 
proposed rule. The RSAC regularly 
provides recommendations to the FRA 
Administrator for solutions to regulatory 
issues that reflect significant input from 
its State members. To date, FRA has 
received no indication of concerns 
about the Federalism implications of 
this rulemaking from these 
representatives or of any other 
representatives of State government. 
Consequently, FRA concludes that this 
proposed rule has no federalism 
implications, other than the preemption 
of state laws covering the subject matter 
of this proposed rule, which occurs by 
operation of law under 49 U.S.C. 20106 
whenever FRA issues a rule or order. 


Compliance With the Unfunded 
Mandates Reform Act of 1995 


Pursuant to the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104—4) each 
federal agency “‘shall, unless otherwise 
prohibited by law, assess the effects of 
Federal Regulatory actions on State, 
local, and tribal governments, and the 
private sector (other than to the extent 
that such regulations incorporate 
requirements specifically set forth in 
law).”’ Sec. 201. Section 202 of the Act 
further requires that ‘‘before 


promulgating any general notice of 


proposed rulemaking that is likely to 
result in promulgation of any rule that 
includes any Federal mandate that may 
result in the expenditure by State, local, 
and tribal governments, in the aggregate, 
or by the private sector, of $120,700,000 
or more in any 1 year, and before 
promulgating any final rule for which a 
general notice of proposed rulemaking 
was published, the agency shall prepare 
a written statement * * *” detailing the 
effect on State, local and tribal 
governments and the private sector. The 
proposed rules issued today do not 
include any mandates which will result 
in the expenditure, in the aggregate, of 
$120,700,000 or more in any one year, 
and thus preparation of a statement is 
not required. 


Request for Public Comments 


_ FRA proposes to amend part 229 of 
title 49, Code of Federal Regulations, as 
set forth below. FRA solicits comments 
on all aspects of the proposed rule 
whether through written submissions, 
participation in a public hearing if one 
is held, or both. FRA may make changes 
in the final rule based on comments 
received in response to this proposed 
rule. 


List of Subjects 
49 CFR Part 229 


Transportation, Railroad safety, 
Locomotives. 


49 CFR Part 238 


Transportation, Railroad safety, 
Passenger equipment. 


The Proposed Rule 


In consideration of the foregoing, FRA 
proposes to amend parts 229 and 238 of 
chapter II, subtitle B of title 49, Code of 
Federal Regulations, as follows: 


PART 229—[AMENDED] 


1. The authority citation for part 229 
continues to read as follows: 


Authority: 49 U.S.C. 20102-20103, 20107, 
20133, 20137-20138, 20143, 20701-20703, 
21301-21302, 21304; 28 U.S.C. note; and 49 
CFR 1.49{c), (m). 


2. Amend § 229.5 by removing 
paragraph (1), removing the paragraph 
designations from the remaining 
paragraphs, placing the existing 
definiton of ‘‘electronic air brake” in 
alphabetical order, and adding in 
alphabetical order the following 
definitions to read as follows: 


§229.5 Definitions. 

As used in this part— 

AAR means the Association of 
American Railroads. 

Anti-climbers means the parts at the 
ends of adjoining rail vehicles in a train 
that are designed to engage when 
subjected to large buff loads to prevent 
the override of one vehicle by another. 

Associate Administrator for Safety 
means the Associate Administrator for 
Safety, Federal Railroad Administration, 
or that person’s delegate as designated 
in writing. 

* a * * * 

Build date means the date on which 
the completed locomotive is shipped by 
the manufacturer or remanufacturer to 
the customer. 

* * * * * 

Collision posts means structural 
members of the end structures of a rail 
vehicle that extend vertically from the 
underframe to which they are securely 
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attached and that provide protection to . 
occupied compartments from an object 
penetrating the vehicle during a © 
collision. 

* * * * * 


Corner posts means structural 
members located at the intersection of 
the front or rear surface with the side 
surface of a rail vehicle and which 
extends vertically from the underframe 
to the roof. 

* * * * * 


Designated service means exclusive 
operation of a locomotive under the 
following conditions: 

(1) The locomotive is not used as an 
independent unit or the controlling unit 
in a consist of locomotives except when 

‘moving for the purposes of servicing or 
repair within a single yard area; 

(2) The locomotive is not occupied by 
operating or deadhead crews outside a 
single yard area; and 

(3) The locomotive is stenciled 
“Designated Service—DO NOT 
OCCUPY.” . 

Design standard means a criterion 
adopted by an industry or voluntary 
consensus standards body, which 
addresses the design of a locomotive 

‘with respect to its crashworthiness and 
crashworthiness features. 


* * * * * 
FRA means the Federal Railroad 
Administration. 


Fuel tank, external means a fuel 
containment vessel that extends outside 
the car body structure of a locomotive. 

Fuel tank, internal means a fuel 
containment vessel that does not extend 
outside the car body structure of a 
locomotive. ; 

* * * * * 

Lateral means the horizontal direction 
perpendicular to the direction of travel. 
* * * * 

Locomotive cab mieans the 
compartment or space on board a 
locomotive where the control stand is 
located and which is normally occupied 
by the engineer when the locomotive is 
operated. 

Longitudinal means in a direction 
parallel to the normal direction of 
travel. 

Manufacture means the act of 
constructing a locomotive. 

* ; * * * * 

Monocoque design locomotive means 
a locomotive design where the shell or 
skin acts as a single unit with the 
supporting frame to resist and transmit 
the loads acting on the locomotive. 

_ Mw locomotive means a multiple 
operated piece of on-track equipment 
other than hi-rail, specialized 
maintenance, or other similar 
equipment— 


(1) With one or more propelling 
motors designed to carry freight or 
passenger traffic or both; or 

(2) Without propelling motors but 
with one or more control stands. 

Narrow-nose locomotive means a 
locomotive with a short hood that spans 
substantially less than the full width of 
the locomotive. 

Occupied service means the operation 
of a loconiotive when the cab is 
physically occupied by a person. 

* * * * * 

Permanent deformation means the 
undergoing of a permanent change in 
shape of a structural member of a rail 
vehicle. 

* * * * 3 


Power car means a rail vehicle that 
propels a Tier II passenger train or is the 
lead vehicle in a Tier II passenger train, 
or both. 


* * es * * 


Remanufecture means the act of 
constructing a remanufactured 
locomotive. 

Remanufactured locomotive means a 
locomotive rebuilt or refurbished from a 
previously used or refurbished 
underframe (‘‘deck’’), containing fewer 
than 25% previously used components 
(measured by dollar value of the 
components). 

Roof rail means the longitudinal 
structural member at the intersection of 
the side wall and the roof sheathing. 

* * * * * 

Semi-monocoque design locomotive 
means a locomotive design where the 
skin or shell acts, to some extent, as a 
single unit with the supporting frame to 
resist and transmit the loads acting on 
the locomotive. 

Semi-permanently coupled means 
coupled by means of a drawbar or other 
coupling mechanism that requires tools 
to perform the uncoupling operation. 

* * * * * 

Short hood means the part of the 
locomotive above the underframe 
located between the cab and the nearest 
end of the locomotive. 

Standards body means an industry 
and/or professional organization or 
association which conducts research 


and develops and/or issues policies, 


criteria, principles, and standards 
related to the rail industry. 
* * * * * 

Tier II means operating at speeds 
exceeding 125 mph but not exceeding 
150 mph. 


* * * * * 


Ultimate strength means the load at 
which a structural member fractures or 
ceases to resist any load. 

* * * * * 


Wide-nose locomotive means a 
locomotive with a short hood that spans 
the full width of the locomotive. 

3. Revise the heading of subpart D of 
part 229 to read as follows: 


Subpart D—Locomotive 
Crashworthiness Design Requirements 


§ 229.141 [Redesignated] 

4. Redesignate section 229.141 as 
section 238.224. 

5. Add §229.201 to read as follows: 


§ 229.201 Purpose and scope. 


(a) Purpose. The purpose of this 
subpart is to help protect locomotive 
cab occupants in the event that the 
locomotive collides with another 
locomotive or piece of on-track 
equipment, a shifted load on a freight 
car on an adjacent parallel track, ora 
highway vehicle at a highway-rail grade 
crossing. 

(b) This subpart prescribes minimum 
crashworthiness standards for 
locomotives. It also establishes the 
requirements for obtaining FRA 
approval of: New locomotive 
crashworthiness design standards; 
changes to FRA-approved locomotive 
crashworthiness design standards; and 
alternative locomotive crashworthiness 
designs. 

6. Add §229.203 to read as follows: 


§ 229.203 Applicability. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, this subpart 
applies to all locomotives manufactured 
or remanufactured on or after [DATE 3 
YEARS AFTER DATE OF 
PUBLICATION OF FINAL RULE IN 
THE FEDERAL REGISTER]. 

(b) Cab cars and power cars. The 
requirements of this subpart do not 
apply to cab control cars, MU 
locomotives, and semi-permanently 
coupled power cars that are subject to 
the design requirements for such 
locomotives set forth in 49 CFR part 
238. 

(c) Locomotives used in designated 
service. Locomotives used in designated 
service are exempt from the 
requirements of this subpart, with the 
exception of § 229.233 (minimum 
requirements for fuel tank design), 
which remains applicable to such 
locomotives. 

7. Add §§229.205, 229.206, and 
229.207 to read as follows: 


§ 229.205 General requirements. 


(a) Each wide-nose locomotive used 
in occupied service must meet the 
minimum crashworthiness performance 
requirements set forth in Appendix D of 
this part. Compliance with those 
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performance criteria must be established 


(1) Meeting an FRA-approved 
crashworthiness design standard 
(including AAR S—580-—2004, 
Locomotive Crashworthiness 
Requirements); 

(2) Meeting new design eae and 
changes to existing design standards 
approved by! FRA pursuant to § 229.207; 
or 

(3) Meeting an alternate 
crashworthiness design approved by 
FRA pursuant to § 229.209. 

(b) A monocoque or semi-monocoque 
design locomotive must be designed in 
accordance with the provisions of AAR 
S—580-—2004, Locomotive 
Crashworthiness Requirements, 
applicable to those types of locomotives 
or in accordance with a standard or 
design approved by FRA as providing 
equivalent safety. 

(c) A narrow-nose locomotive must be 
designed in accordance with the 
provisions of AAR S—580-2004, 
Locomotive Crashworthiness 
Requirements, applicable to that type of 
locomotive (notwithstanding any 
limitation of scope contained in that 
standard) or in accordance with a 
standard or design approved by FRA as 
providing equivalent safety. 


§ 229.206 Design requirements. 

Each locomotive used in occupied 
service must meet the minimum anti- 
climber, emergency egress, emergency 
interior lighting, and interior 
configuration design requirements set 
forth in AAR S—580—2004, Locomotive 
Crashworthiness Requirements. 


§ 229.207 New locomotive 
crashworthiness design standards and 
changes to existing FRA-approved 
locomotive crashworthiness design 
standards. 

(a) General. The following procedures 
govern consideration and action upon 
requests for FRA approval of new 
locomotive crashworthiness design 
standards and changes to existing FRA- 
approved locomotive crashworthiness 
design standards, including AAR S— 
580-2004, Locomotive Crashworthiness 
Requirements. Only a standards body 
which has adopted an FRA-approved 
locomotive crashworthiness design 
standard may initiate these procedures 
_ for FRA approval of changes to the 
standard. 

(b) Petitions for FRA approval of new 
locomotive crashworthiness design 
standards. Each petition for FRA 
approval of a locomotive 
crashworthiness design standard must 
be titled ‘‘Petition for FRA Approval of 
a New Locomotive Crashworthiness 


Design Standard,” must be submitted to 
the Associate Administrator for Safety, 
Federal Railroad Administration, 1120 
Vermont Ave., NW., Mail Stop 25, 
Washington, DC 20590, and must 
contain the following: 

(1) The name, title, address, and 
telephone number of the primary person 
to be contacted with regard to review of 
the petition; 

2) The proposed locomotive design 
standard, in detail; 

(3) The intended type of service for 
locomotives designed under the _ 
proposed standard; and 

(4) Appropriate data and analysis 
showing how the proposed design 
standard either satisfies the 
requirements of § 229.205 for the type of 
locomotive design or provides at least 
an equivalent level of safety. Types of 
data and analysis to be considered are 
described in § 229.211(c)(1). 

(c) Petitions for FRA approval of 
substantive changes to an FRA- 
approved locomotive crashworthiness 
design standard. Each petition for 
approval of a substantive change to an 
FRA-approved locomotive 
crashworthiness design standard must 
be titled ‘‘Petition for FRA Approval of 
Changes to a Locomotive 
Crashworthiness Design Standard,” 
must be submitted to the Associate 
Administrator for Safety, Federal 
Railroad Administration, 1120 Vermont 
Ave., NW., Mail Stop 25, Washington, 
DC 20590, and must contain the 
following: 

(1) The name, title, address, and 
telephone number of the primary person 
to be contacted with regard to review of 
the petition; 

(2) The proposed change, in detail; 

The intended type of service for 
locomotives built with the proposed 
change; and 

(4) Appropriate data and analysis 
showing how the resulting standard 
either satisfies the requirements for the 
type of locomotive set forth in § 229.205 
or provides at least an equivalent level 
of safety. Types of data and analysis to 
be considered are described in 
§ 229.211(c)(1). 

(d) Petitions for FRA approval of non- 
substantive changes to the existing FRA- 
approved crashworthiness design 
standards. Each petition for approval of 
a non-substantive change to an FRA- 
approved locomotive crashworthiness 
design standard must be titled ‘‘Petition 
for FRA Approval of Non-substantive 
Changes to a Locomotive 
Crashworthiness Design Standard,”’ 
must be submitted to the Associate 
Administrator for Safety, Federal 
Railroad Administration, 1120 Vermont 
Ave., NW., Mail Stop 25, Washington, 


DC 20590, and must contain the 
following: 

(1) The name, title, address, and 
telephone number of the primary person 
to be contacted with regard to review of 
the petition; 

(2) The proposed change, in detail; 
and 

(3) Detailed explanation of how the 
proposed change results in a non- 
substantive change to the existing FRA- 
approved crashworthiness design 
standard. If FRA determines that the 
proposed change is substantive, FRA 
will process the petition in accordance 
with paragraph (c) of this section. 

8. Add §229.209 to read as follows: 


§ 229.209 Alternative locomotive 
crashworthiness designs. 

(a) General. The following procedures 
govern consideration and action upon 
requests for FRA approval of locomotive 
crashworthiness designs which are not 
consistent with any FRA-approved 
locomotive crashworthiness design 
standard. 

(b) Petitions for FRA approval of 
alternative locomotive crashworthiness 
designs. Each petition for FRA approval 
of an alternative locomotive. 
crashworthiness design must be titled 
“Petition for FRA Approval of 
Alternative Locomotive 
Crashworthiness Design,’ must be 
submitted to the Associate 
Administrator for Safety, Federal 
Railroad Administration, 1120 Vermont 
Ave., NW., Mail Stop 25, Washington, 
DC 20590, and must contain the 
following: 

(1) The name, title, address, and 
telephone number of the primary person 
to be contacted with regard to review of 
the petition; 

(2) The proposed locomotive 
crashworthiness design, in detail; 

(3) The intended type of service for 


. locomotives built under the proposed 


design; and 

(4) Appropriate data and analysis 
showing how the design either satisfies 
the requirements of § 229.205 for the 
type of locomotive or provides at least 
an equivalent level of safety. Types of 
data and analysis to be considered are 
described in § 229.211(c)(1). 

9. Add §229.211 to read as follows: 


§ 229.211 Processing of petitions. 


(a) Federal Register notice. FRA will 
publish in the Federal Register notice of 
receipt of each petition submitted under 
§§ 229.207(b), 229.207(c), or 229.209. 

(b) Comment. Not later than 60 days 
from the date of publication of the 
notice in the Federal Register 
concerning a petition submitted under 
§§ 229.207(b), 229.207(c), or 229.209(b), 
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any person may comment on the 
petition. 

(1) Each comment must set forth 
specifically the basis upon which it is 
made, and contain a concise statement 
of the interest of the commenter in the 
proceeding. 

(2) Each comment must be submitted 
to the U.S. Department of 
Transportation Central Docket 
Management System, Nassif Building, 
Room P1—401, 400 Seventh Street, SW., 
Washington, DC 20590, and must 
contain the assigned docket number 
which appeared in the Federal Register 
for that proceeding. The form of such 
submission may be in written or 
electronic form consistent with the 
standards and requirements established 
by the Central Docket Management 
System and posted on its Web site at 
http://dms.dot.gov. 

6) 3) In the event FRA requires 
additional information to appropriately 
consider the petition, FRA will conduct 
a hearing on the petition in accordance 
with the procedures provided in 
§'211.25 of this chapter. 

(c) Disposition of petitions. (1) In 
order to determine compliance with the 
performance criteria in Appendix D, 
FRA will consider proper 
documentation of competent 
engineering analysis, and/or practical 
demonstrations, which may include 
validated computer modeling, structural 
crush analysis, component testing, full 
scale crash testing in a controlled 
environment, or any combination of the 
foregoing, together with evidence of 
effective peer review. Compliance with 
the appropriate performance criteria 
must be demonstrated for any part of the 
locomotive which does not conform to 
an FRA-approved design standard. 

(2) If FRA finds that the petition 
complies with the requirements of this 
subpart and that the proposed change or 
new design standard satisfies the 
requirements of § 229.205 for the type of 
locomotive, the petition will be granted, 
normally within 90 days of its receipt. 
If the petition is neither granted nor 
denied within 90 days, the petition 
remains pending for decision. FRA may 
attach special conditions to the granting 
of the petition. Following the granting of 
a petition, FRA may reopen 
consideration of the petition for cause 
stated. Petitions which FRA has granted 
a be placed in the public docket of 

roceeding. 

ih f FRA finds that the petition does 
on comply with the requirements of 
this subpart, or that the proposed 
change or new design standard does not 
satisfy the performance criteria 
contained in Appendix D of this part 
. (where applicable), the petition will be 


denied, normally within 90 days of its 
receipt. If the petition is neither granted 
nor denied within 90 days, the petition 


_ remains pending for decision. FRA may 


re-open a denial of a petition for cause - 
stated. 

(4) When FRA grants or denies a 
petition, or reopens consideration of the 
petition, written notice will be sent to 
the petitioner and other interested 


parties and a copy of the notice will be ~ 


placed in the peato: docket of this 
proceeding. 
10. Add §229.213 % read as follows: 


§ 229.213 Locomotive manufacturing 
information. 

(a) Each railroad operating a 
locomotive subject to the requirements 
of this subpart must retain the following 
information: 

(1) The date upon whieh the 
locomotive was manufactured or 
remanufactured; 

(2) The name of the manufacturer or 
remanufacturer of the locomotive; and 

(3) The design specification to which 
the locomotive was manufactured or 
remanufactured. 

(b) The information required in 
paragraph (a) of this section must be 
located permanently in the locomotive 
cab or be provided within two business 
days upon request of FRA or an FRA- 
certified state inspector. 

11. Add § 229.215 to read as follows: 


§ 229.215 Retention and inspection of 
designs. 

(a) Retention of records—original 
designs. Each manufacturer or 
remanufacturer of a locomotive subject 
to this subpart shall retain all records of 
the original locomotive designs, 
including supporting calculations and 
drawings, pertaining to crashworthiness 
features required by this subpart. These 
records must be retained for the lesser 
period of: 

(1) The life of such locomotive, or 

(2) Twenty years after the date of 
manufacture or, if remanufactured, 
twenty years after the date of 
remanufacture. 

(b) Retention of records—repairs and 
modifications. Each owner or lessee of 
a locomotive subject to this subpart 
shall retain all records of repair or 
modification to crashworthiness 
features required by this subpart. These 
records must be retained for the lesser 
period of: 

(1) The life of such locomotive, or 

(2) Twenty years after the date on 
which the was 
performed. 

(c) Inspection of sisal: Each 

custodian of records referred to in 
paragraphs (a) and (b) of this section 


shall, upon request by FRA or an FRA- 
certified state inspector, make available 
for inspection and duplication within 7 
days, any records referred to in 
paragraphs (a) and (b) of this section. 

(d) Third party storage of records. 
Each custodian of records referred to in 
paragraphs (a) and (b) of this section 
may delegate storage duties to a third 
party, however, the custodian retains all 
responsibility for compliance with this 
section. 

12. Add § 229.217 to read as follows: 


§ 229.217 Fuel tank. 


(a) External fuel tanks. Locomotives 
equipped with external fuel tanks shall, 
at a minimum, comply with the 
requirements of AAR S—5506, 
Performance Requirements for Diesel 
Electric Locomotive Fuel Tanks 
(October 1, 2001), except for section 4.4. 

(b) Internal fuel tanks. Locomotives 
equipped with internal fuel tanks shall, 
at a minimum, comply with the 
requirements of 49 CFR 238.223(b). 

13. Add new Appendix D to part 229 
to read as follows: 


Appendix D to Part 229—Performance 
Criteria for Locomotive 
Crashworthiness 


This appendix provides performance 
criteria for the crashworthiness 
evaluation of alternative locomotive 
designs and of design standards for 
wide-nosed locomotives and for any 
other locomotive, except monocoque/ 
semi-monocoque design locomotives 


_and narrow-nose design locomotives. 


Each of the following criteria describes 


_acollision scenario and a given 


performance measure for protection 
provided to cab occupants, normally 
through structural design. 
Demonstration that these performance 
criteria have been satisfied may be 
accomplished through any of the 
methods described in § 229.205. 

(a) Front end structure (collision 
posts). 

(1) Objective. The front end structure 


of the locomotive must withstand a 


frontal impact with a proxy object 
which is intended to simulate lading 
carried by a heavy highway vehicle (see 
figure 1). 

(2) Proxy object characteristics and 
orientation. The proxy object must have 
the following characteristics: 
Cylindrical shape; 48-inch diameter; 
126 inches in length; 65,000 pounds in 
weight; and uniform density. The 
longitudinal axis of the proxy object 
must be oriented horizontally 
perpendicular to the longitudinal axis of 
the locomotive. 

(3) Impact and result. The front end 
structure of the locomotive must 
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withstand a 30-mph impact resulting in measured from the foremost point on locomotive underframe along the 
no more than 24 inches of crush along the collision post. The center of impact _longitudinal centerline of th 
the longitudinal axis of the locomotive, must be 30 inches above the top of the locomotive. ’ 


48 inches 


Figure 1. Schematic of Front End Structure (Collision Posts) Impact 


(b) Front end structure (short hood). shape; 36-inch width; 60-inch height;- from the bottom of the proxy object to 
(1) Objective. The front end structure —_108 inches in length; corners having 3- _ the top of the locomotive underframe. 
of the locomotive must withstand an inch radii; 65,000 pounds in weight; (3) Impact and results. The front end 
oblique impact with a proxy object and uniform density. The longitudinal _ structure of the locomotive must 
, intended to simulate an intermodal axis of the proxy object must be oriented withstand impact at 30 mph with no 
7 Commernee offset from a freight car onan parallel to the longitudinal axis of the more than 60 inches of crush along the 
2). locomotive. At impact, the proxy object | ongitudinal axis of the locomotive 
niorgdhe clesmeny ase caealber must be oriented such that there is 12 measured from the first point of contact 


orientation. The proxy object must have. ‘ 
the following inches of lateral overlap and 30 inches gp the short hood. 


Bis 30 mph 
108 inches 


, 60 inches 


36 inches 


fi 108 inches 


Figure 2. Schematic of Front End Structure (Short Hood) Offset Impact 


PART 238—[AMENDED] 21301-21302, 21304; 28 U.S.C. 2461, note; 49 §238.5 Definitions 
CFR 1.49. * x * 


he for part 238° amend section 298.5 by revising Fuel tank, external means a fuel 
| Se the definitions of “fuel tank, external” containment vessel that extends outside 
Authority: 49 U.S.C. 20103, 20107, 20133, and “fuel tank, internal” to read as the car body structure of a locomotive. 
20141, 20302-20303, 20306, 20701-20702, 


30 mph 
7 
. 
4 
| : 
| 
: 
| : 
| 
| 
{ 


63912 Federal Register / Vol. 


69, No. 211/ Tuesday, November 2, 2004/ Proposed Rules 


Fuel tank, internal means a fuel 
containment vessel that does not extend 


outside the car body structure of a Issued in Washington, DC on October 22, 


locomotive. 2004. 
* * * * * Betty Monro, 


Acting Federal Railroad Administrator. 
[FR Doc. 04—24148 Filed 11-104; 8:45 am] 
BILLING CODE 4910-06-P 
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Presidential Documents 


Title 3— 


The President 


{FR Doc. 04-24663 
Filed 11-1-04; 1:43 pm] 
Billing code 3195-01-P 


Notice of November 1, 2004 


Continuation of the National Emergency With Respect ‘to 
Sudan 


On November 3, 1997, by Executive Order 13067, the President declared 
a national emergency with respect to Sudan pursuant to the International 
Emergency Economic Powers Act (50 U.S.C. 1701-1706) to deal with the 
unusual and extraordinary threat to the national security and foreign policy 
of the United States constituted by the actions and policies of the Government 
of Sudan. Because the actions and policies of the Government of Sudan 
continue to pose an unusual and extraordinary threat to the national security 
and foreign policy of the United States, the national emergency declared 
on November 3, 1997, and the measures adopted on that date to deal 
with that emergency must continue in effect beyond November 3, 2004. 
Therefore, consistent with section 202(d) of the National Emergencies Act 


(50 U.S.C. 1622(d)), I am continuing for 1 year the national emergency 
with respect to Sudan. 


This notice shall be published in the Federal Register and transmitted 
to the Congress. 


THE WHITE HOUSE, 
November 1, 2004. 


| 63915 
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REMINDERS 

The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT NOVEMBER 2, 
2004 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 
Northeastern United States 
fisheries— 

Atlantic sea scallop and 
northeast multispecies; 
published 11-2-04 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air poilutants, hazardous; 
national emission standards: 
Secondary aluminum 
production; published 9-3- 
04 


Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Thifensulfuron-methy|; 

published 11-3-04 

NATIONAL AERONAUTICS 

AND SPACE 

ADMINISTRATION 

Acquisition regulations: 
Government property and 

miscellaneous editorial 
changes; published” 11-2- 
04 


TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
Gulfstream; published 10-18- 
04 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Agricultural Marketing 

Service 

Cotton classing, testing and 
standards: 

Classification services to 
growers; 2004 user fees; 
Open for comments until 
further notice; published 
5-28-04 [FR 04-12138] 

AGRICULTURE 

DEPARTMENT 

Animal and Plant Health 

Inspection Service 

Plant-related quarantine; 
domestic: 


Methyl bromide; official 
- quarantine uses; 
comments due by 11-12- 
04; published 10-12-04 
[FR 04-22790}] 


COMMERCE DEPARTMENT 
industry and Security 
Bureau 
Export administration 
regulations: 
Knowledge and red flags; 
definition and guidance 
revisions; safe harbor; 
comments due by 11-12- 
04; published 10-13-04 
[FR 04-22878] 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 

Northeastern United States 
fisheries— 

Northeast multispecies; 
comments due by 11- 
12-04; published 10-28- 
04 [FR 04-24104] 

Marine mammals: 

Hydropower license 
conditions; mandatory 
fishway prescriptions; 
review procedures; 
comments due by 11-8- 
04; published 9-9-04 [FR 
04-20469] 

COURT SERVICES AND 
OFFENDER SUPERVISION 
AGENCY FOR THE 
DISTRICT OF COLUMBIA 
Semi-annual agenda; Open for 
comments until further 

notice; published 12-22-03 

[FR 03-25121] 

ENERGY DEPARTMENT 

Energy Efficiency and 

Renewable Energy Office 

Commercial and industrial 
equipment; energy efficiency 
program: 

Test procedures and 
efficiency standards— 
Commercial packaged 

boilers; Open for 
comments until further 
notice; published 10-21- 
04 [FR 04-17730] 
Consumer products; energy 
conservation program: 

Energy conservation 
standards and test 
procedures— 

Distribution transformers; 
meeting; comments due 
by 11-9-04; published 
7-29-04 [FR 04-16573] 

Residential furnaces and 
boilers; meeting; 
comments due by 11- 
10-04; published 7-29- 
04 [FR 04-16574] 

Energy conservation: 


Commercial and industrial 
equipment; energy 
efficiency program— 
Commercial unitary air 

conditioners and heat 
pumps; meeting; 
comments due by 11- 
12-04; published 7-29- 
04 [FR 04-16575] 

Distribution transformers; 
test procedures; meeting; 
comments due by 11-8- 
04; published 7-29-04 [FR 
04-16576] 

ENERGY DEPARTMENT 

Federal Energy Regulatory 

Commission 

Electric rate and corporate 
regulation filings: 

Virginia Electric & Power 
Co. et al.; Open for 
comments until further 
notice; published 10-1-03 
[FR 03-24818] 


ENVIRONMENTAL 
PROTECTION AGENCY 


Air pollutants, hazardous; 
national emission standards: 
Coke ovens; pushing, 

quenching, and battery 
stacks; comments due by 
11-12-04; published 10- 
13-04 [FR 04-22870] 

Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 
purposes; designation of 
areas: 

Arizona; comments due by 
11-8-04; published 10-8-° 
04 [FR 04-22485] 

Environmental statements; 
availability, etc.: - 

Coastal nonpoint pollution 
control program— 


Minnesota and Texas; 
Open for comments 
until further notice; 
published 10-16-03 [FR 
03-26087] 

Hazardous waste program 
authorizations: 

Delaware; comments due by 
11-8-04; published 10-7- 
04 [FR 04-22592] 

Water polldtion; effluent 
guidelines for point source 
categories: 

Meat and poultry products 
processing facilities; Open 
for comments until further 
notice; published 9-8-04 
[FR 04-12017] . 

FEDERAL 

COMMUNICATIONS 

COMMISSION 


Common carrier services: 


Communications Assistance 
for Law Enforcement 
Act— 


Legal and policy 
framework; comments 
due by 11-8-04; 
published 9-23-04 [FR 
04-20705] 

Satellite communications— 
Orbital debris mitigation; 

comments due by 11-8- 
04; published 9-9-04 

[FR 04-20362] 

Digital television stations; table 
of assignments: 

Arkansas; comments due by 
11-8-04; published 8-25- 
04 [FR 04-19465] 

Radio stations; table of 
assignments: 

Oklahoma; comments due 
by 11-8-04; published 9- 
28-04 [FR 04-21728] 

Various States; comments 
due by 11-8-04; published 
9-28-04 [FR 04-21726] 

FEDERAL TRADE 
COMMISSION 
Trade regulation rules: 

Franchising and business 
opportunity ventures; 
disclosure requirements 
and prohibitions; 
comments due by 11-12- 
04; published 9-2-04 [FR 
04-19969] 

HEALTH AND HUMAN 

SERVICES DEPARTMENT 

Food and Drug 

Administration 

Reports and guidance 
documents; availability, etc.: 

Evaluating safety of 
antimicrobial new animal 
drugs with regard to their 
microbiological effects on 
bacteria of human health 
concern; Open for 
comments until further 
notice; published 10-27-03 
[FR 03-27113] 

Medical devices— 
Dental noble metal alloys 

and base metal alloys; 
Class Il special 
controls; Open for 
comments until further 
notice; published 8-23- 
04 [FR 04-19179] 

HOMELAND SECURITY 

DEPARTMENT 

Coast Guard 

Anchorage regulations: 

Maryland; Open for 
comments until further 
notice; published 1-14-04 
[FR 04-00749} 

Ports and waterways safety: 

Suisun Bay, Concord, CA; 
security zones; comments 
due by 11-12-04; 
published 9-13-04 [FR 04- 
20544] 

Vessel documeniation and 
measurement: 
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Undocumented barges; 
numbering; comments due 
by 11-10-04; published 8- 
12-04 [FR 04-18471] 

HOMELAND SECURITY 
DEPARTMENT 

Federal Emergency 
Management Agency 
Disaster assistance: 

Hazard mitigation planning 
and Hazard Mitigation 
Grant Program; comments 
due by 11-12-04; 
published 9-13-04 [FR 04- 
20609] 

INTERIOR DEPARTMENT 
Indian Affairs Bureau 
No Child Left Behind Act; 

implementation: 

No Child Left Behind 
Negotiated Rulemaking 
Committee— 

Home-living programs and 
school closure and 
consolidation; comments 
due by 11-9-04; 
published 7-12-04 [FR 
04-15832] 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species permit applications 

Recovery plans— 

Paiute cutthroat trout; 
Open for comments 
until further notice; 
published 9-10-04 [FR 
04-20517] 

Endangered and threatened 
species: 

Critical habitat 
designations— 

California tiger 
salamander; comments 
due by 11-8-04; ; 
published 10-7-04 [FR 
04-22540] 

INTERIOR DEPARTMENT 
Federal Power Act: 

Hydropower licensing; 
conditions and 
prescriptions; comments 
due by 11-8-04; published 
9-9-04 [FR 04-20392] 

NATIONAL ARCHIVES AND 
RECORDS ADMINISTRATION 
Records management: 

Records center facility 
standards; comments due 
by 11-8-04; published 9-7- 
04 [FR 04-20274] 

NUCLEAR REGULATORY 

COMMISSION 

Environmental statements; 
availability, etc.: 

Fort Wayne State 
Developmental Center; 
Open for comments until 
further notice; published 
5-10-04 [FR 04-10516] 


PERSONNEL MANAGEMENT 
OFFICE 
Pay under General Schedule: 

Locality pay areas; 
adjustments; comments 
due by 11-8-04; published 
9-22-04 [FR 04-21302] 

SMALL BUSINESS 
ADMINISTRATION 
Disaster loan areas: 

Maine; Open for comments 
until further notice; 
published 2-17-04 [FR 04- 
03374] 

STATE DEPARTMENT 
Nationality and passports: 

Passport procedures; 
amendments 
Correction; comments due 

by 11-13-04; published 
10-20-04 [FR 04-23469] 


OFFICE OF UNITED STATES — 


TRADE REPRESENTATIVE 
Trade Representative, Office 
of United States 

Generalized System of 

Preferences: 

2003 Annual Product 
Review, 2002 Annual 
Country Practices Review, 
and previously deferred 
product decisions; 
petitions disposition; Open 
for comments until further 
notice; published 7-6-04 
[FR 04-15361] 


TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
Boeing; comments due by 
11-12-04; published 9-28- 
04 [FR 04-21648] 
CFM International; 
comments due by 11-8- 
04; published 9-9-04 [FR 
04-2041 1] 
Eurocopter France; 
comments due by 11-8- 
04; published 9-8-04 [FR 
04-2031 1] 
LET a.s.; comments due by 
11-8-04; published 10-7- 
04 [FR 04-22581] 
Airworthiness standards: 
Special conditions— 
Raytheon Aircraft Co. 
Model MU-300-10 and 
400 airplanes; 
comments due by 11- 
12-04; published 10-13- 
04 [FR 04-22946] 
Raytheon Aircraft Co. 
Mode] MU-300 
airplanes; comments 
due by 11-12-04; 
published 10-13-04 [FR 
04-22947] 
Class D and E airspace; 
comments due by 11-8-04; 


published 9-29-04 [FR 04- 

21862] 

Class E airspace; comments 
due by 11-8-04; published 
10-8-04 [FR 04-22610] 

TRANSPORTATION 

DEPARTMENT 

National Highway Traffic 

Safety Administration 

Civil monetary penalties; 
inflation adjustment; 
comments due by 11-12-04; 
published 9-28-04 [FR 04- 
21735] 

Motor vehicle safety 
standards: 

Defect and noncompliance— 
Early warning and 

customer satisfaction 
campaign 
documentation; reporting 
requirements; comments 
due by 11-12-04; 
published 9-28-04 [FR 
04-21737] 

Registration of importers 
and importation of motor 
vehicles not certified as 
conforming to Federal 
standards; fee scheduled; 
comments due by 11-12- 
04; published 9-28-04 [FR 
04-21723] 

TREASURY DEPARTMENT 

Fiscal Service 

Marketable book-entry 
Treasury bills, notes, and 
bonds: 

Bidder definitions; comments 
due by 11-8-04; published 
9-8-04 [FR 04-20189] 

TREASURY DEPARTMENT 

Internal Revenue Service 


Excise taxes: 


Duties of collector; cross- 
reference; comments due 
by 11-8-04; published 8- 
10-04 [FR 04-18161] 

Income taxes: 

C corporations converting to 
S corporations; LIFO 
recapture; comments due 
by 11-12-04; published 8- 

. 13-04 [FR 04-18559] 

Corporate reorganizations; 
guidance on the 
measurement of continuity 
of interest; comments due 
by 11-8-04; published 8- 
10-04 [FR 04-18271] 

intercompany transactions; 
consolidated returns; 
comments due by 11-12- 
04; published 8-13-04 [FR 
04-18557] 

Partnership liabilities; 
treatment of disregarded 
entities; comments due by 
11-10-04; published 8-12- 
04 [FR 04-18372] 

Personal property 
exchanges; comments 


.due by 11-12-04; 
published 8-13-04 [FR 04- 
18480] 

Real estate mortgage 
investment conduits; 
comments due by 11-8- 
04; published 8-10-04 [FR 
04-18269] 

Reorganization; transaction 
qualification requirements; 
comments due by 11-10- 
04; published 8-12-04 [FR 
04-18476] 

Procedure and administration: 

Business entities 
classification; definitions 
clarification; cross 
reference; comments due 
by 11-10-04; published 8- 
12-04 [FR 04-18481] 

VETERANS AFFAIRS 

DEPARTMENT 

Adjudication; pensions, 
compensation, dependency, 
etc.: 

Presumptions of service 
connection for diseases 
associated with detention 
or prisoner of war 
internment; comments due 
by 11-8-04; published 10- 
7-04 [FR 04-22543] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-741- 
6043. This list is also 
available online at http:// 
www.archives.gov/ 
federal_register/public_laws/ 
public_laws.html. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at hitp:// 
www.gpoaccess.gov/plaws/ 
index.htm!. Some laws may 
not yet be available. 


H.R. 1533/P.L. 108-359 

To amend the securities laws 
to permit church pension 
plans to be invested in 
collective trusts. (Oct. 25, 


. 2004; 118 Stat. 1666) 


H.R. 2608/P.L. 108-360 


To reauthorize the National 
Earthquake Hazards Reduction 
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Program, and for other 
purposes. (Oct. 25, 2004; 118 
Stat. 1668) 

H.R. 2828/P.L. 108-361 
Water Supply, Reliability, and 
Environmental improvement 
Act (Oct. 25, 2004; 118 Stat. 
1681) 

H.R. 3858/P.L. 108-362 
Pancreatic Islet Cell 
Transplantation Act of 2004 
(Oct. 25, 2004; 118 Stat. 
1703) 

H.R. 4175/P.L. 108-363 
Veterans’ Compensation Cost- 
of-Living Adjustment Act of 


2004 (Oct. 25, 2004; 118 Stat. 


1705) 
H.R. 4278/P.L. 108-364 
Assistive Technology Act of 


2004 (Oct. 25, 2004; 118 Stat. 


1707) 


H.R. 4555/P.L. 108-365 
«Mammography Quality . 
Standards Reauthorization Act 
of 2004 (Oct. 25, 2004; 118 
Stat. 1738) 

H.R. 5185/P.L. 108-366 
Higher Education Extension 
Act of 2004 (Oct. 25, 2004; 
118 Stat. 1741) 

S. 524/P.L. 108-367 


Fort Donelson, National 
Battlefield Expansion Act of 


2004 (Oct. 25, 2004; 118 Stat. 


1743) 

S. 1368/P.L. 108-368 

To authorize the President to 

award a gold medal on behalf 
of the Congress to Reverend 

Doctor Martin Luther King, Jr. 
(posthumously) and his widow 
Coretta Scott King in 


recognition of their 
contributions to the Nation on 
behalf of the civil rights 
movement. (Oct. 25, 2004; 
118 Stat. 1746) 


S. 2864/P.L. 108-369 
Family Farmer Bankruptcy 


_ Relief Act of 2004 (Oct. 25, 


2004; 118 Stat. 1749) 
S. 2883/P.L. 108-370 


Prevention of Child Abduction 
Partnership Act (Oct. 25, 
2004; 118 Stat. 1750) 


S. 2896/P.L. 108-371 


To modify and extend certain 
privatization requirements of 

the Communications Satellite 
Act of 1962. (Oct. 25, 2004; 

118 Stat. 1752) 


Last List October 28, 2004 


Public Laws Electronic 
Notification Service 
(PENS) 


PENS is a free electronic mail 
notification service of newly 
enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 


Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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TABLE OF EFFECTIVE DATES AND TIME PERIODS—NOVEMBER 2004 


This table is used by the Office ofthe dates, the day after publication is A new table will be published in the 
Federal Register to compute certain counted as the first day. first issue of each month. ~ 
dates, such as effective dates and When a date falls on a weekend or 
comment deadlines, which appear in holiday, the next Federal business day 
agency documents. In computing these _is used. (See 1 CFR 18.17) 


DATE OF FR 15 DAYS AFTER 30 DAYS AFTER 45 DAYS AFTER 60 DAYS AFTER 90 DAYS AFTER 
PUBLICATION PUBLICATION PUBLICATION PUBLICATION PUBLICATION PUBLICATION 
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Nov 3 Nov 18 Dec 3 Dec 20 Jan 3 Feb 1 


Nov 4 Nov 19 Dec 6 Dec 20 Jan 3 Feb 2 


Nov 5 Nov 22 Dec 6 Dec 20 Jan 4 Feb 3 


Nov 8 Nov 23 Dec 8 Dec 23 — Jan7 Feb 7 


Nov 9 Nov 24 Dec 9 Dec 27 Jan 10 Feb 7 


Nov 10 Nov 26 Dec 10 Dec 27 Jan 10 Feb 8 


Nov 12 Nov 29 Dec 13 Dec 27 ¢ Jan 11 Feb 10. 


Nov 15 Nov 30 Dec 15 Dec 30 Jan 14 ; Feb 14 


Nov 16 Dec 1 Dec 16 Jan 3 Jan 18 ~ Feb 14 


Nov 17 Dec 2 Dec 17 Jan 3 Jan 18 Feb 15 


Nov 18 Dec 3 Dec 20 Jan3 Jan 18 Feb 16 


Nov 19 Dec 6 Dec 20 Jan 3 Jan 18 Feb 17 


Nov 22 Dec 7 Dec 22 Jan 6 "Jan 21- Feb 22 


Nov 23 Dec 8 Dec 23 Jan 7 Jan 24 Feb 22 


Nov 24 Dec 9 Dec 27 Jan 10 Jan 24 Feb 22 


Nov 26 Dec 13 Dec 27 Jan 10 Jan 25 Feb 24 


Nov 29 Dec 14 Dec 29 Jan 13 Jan 28 Feb 28 


Nov 30 Dec 15 Dec 30 Jan14.— Jan 31 Feb 28 


{ 

| 

{ 

- 


The authentic text behind the news... 


The Weekly 
Compilation of 


Presidential 
Documents 


This unique service provides up- 
to-date information on Presidential 
policies and announcements. It 
contains the full text of the 
President’s public speeches, 
statements, messages to 
Congress, news conferences, and . 
other Presidential materials 

_ released by the White House. 


Weekly Compilation of 


Presidential 
Documents 


Monday, January 13, 1997 
Volume 33—Number 2 
Page 7-40 


The Weekly Compilation carries a 
Monday dateline and covers mate- 
rials released during the 
preceding week. Each issue 
includes a Table of Contents, lists 
of acts approved by the President, 
nominations submitted to the 
Senate, a checklist of White 
House press releases, anda 


digest of other Presidential 
‘activities and White House 
announcements. Indexes are 
published quarterly. 


Published by the Office of the 
Federal Register, National 
Archives and Records 
Administration. 


Superintendent of Documents Subscription Order Form 


Charge your order. 
It’s Easy! 


To fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 


Order Processing Code: 


* 5420 


LJ YES, please enter one year subscriptions for the Weekly Compilation of Presidential Documents (PD) so I can 
keep up to date on Presidential activities. 


$133.00 Per Year 


The total cost of my order is $ . Price includes regular domestic postage and handling and is subject to change. 


International customers please add 25%. 

: Please Choose Method of Payment: 

co Check Payable to the Superintendent of Documents 
Gpo Deposit Account 
VISA MasterCard Account 


Thank you for 
eee (Credit card expiration date) your order! 


Company or personal name (Please type or print) 


Additional address/attention line 


Street address’ 


City, State, ZIP code 


Daytime phone including area code 


Authorizing signature 


Purchase order number (optional) vES NO Mail To: Superintendent of Documents 


P.O. Box 371954, Pittsburgh, PA 15250-7954 


4 
| 
| 
3 
| 


Public Papers 
of the 
Presidents 

of the 

United States 


Published by the Office of the Federal Register, 
National Archives and Records Administration 


Mail order to: 

Superintendent of Documents 2 

P.O. Box 371954, Pittsburgh, PA 15250-7954 
(Rev 5/04) 


William J. Clinton 
1997 
(Book I) $69.00 
1997 
| 7 : 1998 
| (Book I) $74.00 
| 1998 
(Book II) 
1999 | 
| 1999 
2000-2001 
| (Book I) $68.50 
| 2000-2001 
| (Book II) 
| 2000-2001 
2001 
(Book I) + -$70.00 
(Book II) $47.00 


through 
GPO Access 


A Service of the U.S. Government Printing Office 


Federal Register 


Updated Daily by 6 a.m. ET 


Easy, Convenient, 
FREE 


Free public connections to the online : , 
Federal Register are available through the per 
GPO Access service. 


To connect over the World Wide Web, . . electronically! 
go to the Superintendent of 
Documents’ homepage at 
http://www. gpoaccess.gov/nara 


For further information, contact the GPO Access User Support Team: 


Voice: (202) 512-1530 (7 a.m. to 5 p.m. Eastern time). 
~ Fax: (202) 512-1262 (24 hours a day, 7 days a week). 
Internet E-Mail: gpoaccess @ gpo.gov 


(Rev. 7/04) 


‘ 
| 4 
} . 
t 
~ 
- 
| 


Order Now! 


The United States Government Manual UME UNITED LATES 
2004/2005 


As the official handbook of the Federal Government, the 
Manual is the best source of information on the activities, 
functions, organization, and principal officials of the agencies 
of the legislative, judicial, and éxecutive branches. It also 
includes information on quasi-official agencies and inter- 
national organizations in which the United States participates. 


Particularly helpful for those interested in where to go and 
who to contact about a subject of particular concern is each 
agency’s “Sources of Information” section, which provides 
addresses and telephone numbers for use in obtaining specifics Bae Ba 
on consumer activities, contracts and grants, employment, Race: 
publications and films, and many other areas of citizen 
interest. The Manual also includes comprehensive name and 
agency/subject indexes. 


Of significant historical interest is Appendix B, which lists 
the agencies and functions of the Federal Government abolish- 
ed, transferred, or renamed subsequent to March 4, 1933. 


The Manual is published by the Office of the Federal 
Register, National Archives and Records Administration. 


Superintendent of Documents Publications Order Form 


PUBLICATIONS PERIODICALS # ELECTRONIC PRODUCTS it’s Easy: 
To fax your orders (202) 512-2250 
yc a Code: Phone your orders (202) 512-1800 


YES, please send me copies of The United States Government Manual 2004/2005, 
S/N 069-000-00154-8 at $52 ($72.80 foreign) each. 


Total cost of my order is $ _____—_ . Price includes regular domestic postage and handling and is subject to change. 


Please Choose Method of Payment: 

[_] check Payable to the Superintendent of Documents 
Additional address/attention line [_] GPo Deposit Account FFT 1 
visa (J MasterCard Account 


Thank you for 
City, State, ZIP code LT TT) Credit card expiration date) 


Company or personal name (Please type or print) 


Street address 


Daytime phone including area code 


Authorizing signature 10/04 


Mail To: Superintendent of Documents - 
_ May we make your name/address available to other mailers? P.O. Box 371954, Pittsburgh, PA 15250-7954 


Purchase order number (optional) 


| STATE OF ILLINOIS 
of thts 
4 
; 
‘ co 
: 
{ 
| it 
cee ntec States 0 
see ry 
INFORMATION Charge your order. 
| 
| 
| 
| 
i j 
7 | 


The authentic text behind the news... 


The Weekly 
Compilation of 


Presidential 


Documents 


This unique service provides up- 
to-date information on Presidential 
policies and announcements. It 
contains the full text of the 
President's public speeches, 
statements, messages to 
Congress, news conferences, and 
other Presidential materials 
released by the White House. 


Weekly Compilation of 


Presidential 
Documents 


Monday, January 13, 1997 


Volume 33—Number 2 
Page 7-40 


The Weekly Compilation carries a 


Monday dateline and covers mate- _ 


rials released during the 
preceding week. Each issue 
includes a Table of Contents, lists 
of acts approved by the President, 
nominations submitted to the 
Senate, a checklist of White 
House press releases, anda . 


digest of other Presidential 
activities and White House 


_ announcements. Indexes are 


published quarterly. 


Published by the Office of the 
Federal Register, National 
Archives and Records 
Administration. 


Superintendent of Documents Subscription Order Form 


Order Processing Code: 


* 5420 
EF YES. please enter 


Charge your order. 

It’s Easy! 
To fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 


one year subscriptions for the Weekly Compilation of Presidential Documents (PD) so I can 
keep up to date on Presidential activities. 


= $133.00 Per Year 


The total cost of my order is $ . Price includes regular domestic postage and handling and is subject to change. 


International customers please add 25%. 


Please Choose Method of Payment: 


Company or personal name 


LJ Check Payable to the Superintendent of Documents 
GPO Deposit Account [| [| [ [ 
CJ VISA LJ MasterCard Account 


(Credit card expiration date) your order! 


(Please type or print) 


Additional address/attention line 


City, State, ZIP code 


Daytime phone including area code 


Authorizing signature 7104 


Purchase order number (optional) nt ni Mail To: Superintendent of Documents 


P.O. Box 371954, Pittsburgh, PA 15250-7954 


} = 
t 
i 
\ 
| 
| 
| 


4 
{ 
+ 
| 
} 


Printed on recycled paper 


\ 
’ 
j 
i 
| 
| 
| 
| 


